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7tge    19,  line  l^t/or  *  reversing'  read  '  modifying.'' 

„      61,  note  line  8  deh  the  point  after  '  bhavet ;'  line  3  /(?f  '  dravijam'  read 
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*  dravyam*/or  •  y&h'  rtftf(f  '  yah.' 
7%,  line  17,/or  '  Jimfita'  read  '  Jimfita.' 


86,  note  («)  qs/Tfdr  'p'  intert  *  79*  note  (c)/<w  ' 60'  read'm: 

87,  lines  95  and  36,  dele  '  decided  upon  statute  3  and  4  W-  4.  C.  41  tec.  6/ 
104,  line  %for '  charter'  read '  charterer.' 
144,  line  10,  a/ter  *  boweyer'  imeri  a  eamma. 

178,  Ibe  2  from  bottom,/or  '  Esdivile'  read  <  Esdaile.' 
„    note  (<?),  /or  •  8'  read '  V 

179,  line  28, /or  '  principle'  rMd^*^  principles.' 

191,  note  (b\/or  '  E'  read '  S.' 

192,  line  23, /or  *  every'  wtfrf '  very.' 
196,  line  24, far  'appellants'  rMi ' respondents.' 
200,  line  20,>br  '  are^  read'w,' 
204,  line  23,  /or '  evidence'  read '  existence.' 
215,  line  19,  /or  <  Madras'  read '  Madura.' 

^    280,  line  1 9, /or  *  that  founder  of  the  kiogdom'  read '  the  founder  of  that  kingdom.* 
230,  line  \%,/bT  '  enjoyed'  read  *  enjoiued.' 
334,  line  23, /br  <  dame'  read '  made.' 

247,  line    2,/or  '  decree'  read  '  decision.' 
„    line  20,  a/ier  *  writing*  insert  *  showing  a  balance  in  the  handwriting  of  the 

prisoner.' 

248,  note  {a,) /or  '  Piere'  read  Pcere.' 


J9 

'J,     269,  line  7, /or  '  the'  read  *  that.' 

„      „    line  23,/or  *  curioe'  read  '  curitt.' 


257,  line  %S,Jtr  *  eqoale'  read  *  equali.' 


271,  line  26, /or  '  same'  read  *  some.' 
276,  line  12,  a/Ur  *  rem'  ifueri  "*  eioe|A.' 
278,  line  36, /or  'Gaspigne^  read '  Gastrique.' 


99 
99 

„      , ,    line  39,yor  *  CamneU'  read  '  Gammelf.' 
„    279,  line  6,/or  '  Gamnell  *read  *  CaHtiBelL' 


„    line  12,/or '  amity'  read  "*  Comity.' 

„    line  1 5,  dele  ike  point  after  <  decision' ;  /or  *  An'  read  *  and  an' 
283,  line  13,y^r  '  veruis'  rao^y  Verius.' 
887.  last  line, /or  *  or'  read  *  and.' 
288,  line  33,  after  *  receive  insert  *  them.' 
891,  lines  5  and  6,  deU  'it  is  not  necessary  to  prove  that  the  evidence  of  the 

defendant  upon  the  criminal  charge  was  false ;  /or  '  Plaintiff'  read '  plaintiff.' 
893,  line  1 7,  /or  *  8400'  read '  2500.' 
„    294v  J^n®  1^9  /or  '  sharers'  read '  shares.' 


316,  line  20,/or  '  on'  read '  in.' 
324,  Une  25,  insert '  it' 


a/ter '  to.' 

331,  line    3,  insert  a  period  a/ter  '  case.' 

333,  line    6,  from  bottom,  insert '  a'  6e/ore  *  position.' 

336,  line  16,  insert  <  as'  after  '  plaintiff.' 
„    338,  line  15j/or  '  to  as'  read  <  as  to.' 

„    347,  line    7,  from  bottom, /or  *  possession  is'  read  *  possession  b.' 
„      „    line    2,  from  bottom,}&f  '  father'  reout  •  father's.' 
„    348,  line  7,  for  *  and  of  read «  and  in.' 
»     366,  line  21,  Jbr  '  in  tact'  read  '  intact,' 

378,  line  17,  from  bottom, /or '  lief  read '  life.^ 

394,  line    3,  from  bottom, /or  '  exonted'  read  '  executed.' 

401,  line  12,  insert '  Q.  E:  be/ore  '  Branson,' 

408,  last  line,  insert, '  "  '  before  '  let.' 

405,  last  line, /or  'ssne'  rea^  'issue.' 

406,  line  16.  for  '  he'  read  •  the.' 
91     449,  line    4,  /or  '  gratuitioos'  read  'gratuitous.' 
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appellate  SurtsHutton  (a) 

Special  Appeal  No.  401  of  1863. 

TEBTKATAsyA^Mi  Na'takkan  and  oiheTs.., Appellants. 
SuBBA  Bau. Respondent. 

Spedai  Appeal  No.  409  of  1863. 

Savkaba  Subbaitan  and  others Appellants. 

SuBBA  Bau. ..•Respondent. 

A  co-owner  of  yillage-lands  sued  in  1861  to  have  them  divided  among 
the  villagers  according  to  a  custom  (last  observed  in  1835)  that  at  the 
expiration  of  every  twelve  years  the  lands  should  be  re-distributed  by  lot 
amonff  the  co-owners*  and  to  have  two  of  the  shares  delivered  to  bun  as 
one  01  such  co-owners. 

In  1851  another  co-owner  had,  in  a  suit  to  which  some  only  of  the 
present  defendants  were  parties,  obtained  a  decree  for  the  periodical  allot- 
ment of  the  lands,  and  in  1853  such  decree,  which  clearly  recognised  the 
existence  and  validity  of  the  custom,  was  affirmed  on  appeal. 

EM: — 1st.  .That  the  plaintiff  need  not  pay  an  institution-fee  on  the 
aggregate  amount  of  the  value  of  all  the  shares  in  the  village ;  and  that 
tne  stamp  on  the  plaint  need  only  be  proportioned  to  the  value  of  the  pro- 
perty actually  sned  for. 

find.  That  the  litigation  which  commenced  in  1851  was  sufficient  to 
prevent  the  law  of  limitation  from  barring  the  plaintiff's  right  to  sue,  and 
that  the  circumstance  that  some  only  of  the  present  defendants  were  par- 
ties to  such  litigation  could  make  no  difference  with  re^^d  to  the  limita- 
tion-bar. 

3rd.  That  though  the  decree  of  1851  was  only  a  judgment  inter  par- 
te*^ it  was*  as  against  such  of  the  present  defendants  as  were  not  parties  to 
the  former  suit,  cogent  evidence  of  the  existence  and  validity  of  the  custom. 

ikuten  whetMr  in  the  absence  of  such  litigation  the  Iaw  of  limitation 
would  have  been  a  bar. 

THESE  were  special  appeals  against  the  decree  of  A.  P.  9^^  r  ^^^\i 
niv^,  the  Officiating  Principal  ^adr  Amin  of  Tinnevel-  ss.  aa.  No9. 
ly,in  Appeal  Suits  Noe.  375  and  450  of  1862,  modifying  the  *^^^ef  ^ 
deeiee  of  Alagiri  Sv&mi,  the  District  Munsif  of  N^uvuman- " 

{a)  Present  Scollandj  C.  J*  and  Trere;  J« 

3- 


1864. 
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18«4.  4alam,  in  Original  Suit  No.  698  of  1861 .  This  suit  was  brought 
ss,  AA.  Nat-  ^y  ^^®  respondent  in  both  special  appeals  against  three  hun- 
^J/ms^^  dred  and  ten  defendants  to  have  the  land  belonging  to  the  vil- 
lage  of  Vattiriyiruppu  divided  by  lot  into  four  hundred  and 
thirty  pangus  or  shajres,  or  forty-three  karais,  and  to  have 
two  of  such  shares  delivered  to  him  as  one  of  the  co-owners  of 
that  village.  He  stated  that  he  was  entitled  to  two  out  of 
the  iSO  pahgus  into  which  the  village-land  was  divided,  and 
that  once  in  every  twelve  years  that  land  was  distributed 
by  lot  amongst  the  co-owners  composing  the  village  com- 
munity. The  plaintiff  estimated  the  value  of  his  suit  at 
rupees  6-8-0,  being  the  value  of  the  two  shares  which  he 
sought  to  recover.  The  defendants,  some  of  whom  were  the 
other  co-owners  of  the  village,  others  vendees  or  mortgagees 
of  some  of  such  co-owners,  others  purchasers  at  Qovemment 
sales  of  the  shares  of  defisiulters,  and  others  claimants  on 
darkhist  of  village- waste  obtained  from  the  Revenue  autho- 
rities, objected  that  he  should  have  paid  an  institution-fee 
on  the  aggregate  value  of  the  430  shares,  which  would  have 
amounted  to  rupees  1,30,000.  They  also  .pleaded  the  Act  of 
limitation — ^the  last  re-distribution  having  taken  place  in 
1836.  But  it  appeared  that  in  1851  Appu  Ayyahg&r,  one  of 
the  co-owners,  in  consequence  of  delay  in  making  the  periodi- 
cal allotment  and  re-distribution,  had  obtained  a  decree  in 
Original  Suit  JTo.  493  of  1851  for  such  allotment,  and  that 
such  decree  was  affirmed  in  Appeal  Suit  No.  85  of  1853. 

Between  1835  and  1861  some  of  the  co-owners  at  their 
own  expense  improved  the  shares  of  which  they  were  then 
respectively  in  possession :  others  sold  their  shares :  others 
mortgaged  theirs  :  others  fiiiled  to  pay  the  Government  de- 
mands on  their  shares,  which  were  consequently  sold  by  the 
Revenue  authorities ;  and  others  lefb  their  shares  waste,  and 
the  Revenue  authorities  granted  such  shares  to  strangers 
on  darkh&st. 

The  Munsif  overruled  the  objections  arising  from  the  va- 
luation of  the  suit  and  the  Act  of  limitation ;  and  with  re- 
gard to  a  question  '  whether  or  not  the  lands  which  were 
improved  by  certain  of  the  shareholders  at  their  own  ex- 
pense and  trouble  are  subject  to  a  division  in  common  with 
the  lands  of  the  other  shareholders  V  he  held  ''  that  the  cus- 
tom prevailing  in  the  village  from  time  immemorial  should 
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be  conformed  to,  viz.,  that  the  shareholders  should  take  the      isci 
lands  by  tuma^  whatever  might  be  their  quality  and  what-  '^g**^"- 
ever  might  be  the  labour  and  costs  incurred  on  their  account."  40W40» 

"  The  next  point/'— the  Mutisif  went  on  to  observe—  — ^^  ^^^' 
"  which  comes  under  consideration  is,  what  is  the  remedy 
for  lands  which  have  been  forfeited  by  some  of  the  share- 
holders in  consequence  of  their  inability  to  cultivate  or  to 
pay  the  Government  demands  thereon,  or  when  they  have 
disposed  of  any  of  them  by  sale,  mortgage  or  otherwise  ? 

''  The  Court  considers  that  those  parties  who  have  so 
forfeited  lands  should  take  the  consequences,  that  is  to  say 
in  making  a  re-distribution  of  the  village-lands,  those  parties 
who  have  lost  lands  under  such  circumstances  should  take 
their  shares  after  deducting  therefrom  a  quantity  of  land 
equal  to  that  so  lost  by  them. 

"  The  Court  therefore  directs  that  the  village  of  Vatti- 
r$yiruppu  be  distributed  by  lot  into  430  shares,  as  prayed  in 
the  plaint,  and  that  the  plaintiff  be  thereupon  put  into 
possession  of  such  two  of  the  shares  as  may  fell  to  him  on 
such  allotment,  conformably  in  eveiy  respect  to  the  custom 
observed  in  the  village  on  such  occasions." 

On  appeals  by  some  of  the  co-owners  in  Suit  No.  875, 
and  by  the  parties  holding  village-land  under  private  mort- 
gages or  sales  by  co-owners,  or  under  public  sale  or  dar- 
kbiat,  in  Suit  No.  450,  the  Principal  ^adr  Amin  modified 
the  Munsifs  decree  by  declaring  all  the  lands  of  the  village 
distributable,  except  those  waste-lands  obtained  by  some  of 
the  defendants  on  darkh&st,  and  afl^rmed  the  decree  in  other 
respects.    With  reference  to  the  defendants  who  were  not 
parties  to  Suit  No.  493  of  1851,  the  Amin  thought  that  the 
judgment  in  that  suit  decided  the  status  of  the  village,  and 
must  therefore  be  regarded  as  a  judgment  m  rem  and  con- 
duaive  against  the  whole  world.    As  to  the  appellants  in 
Suit  No.  450  he  held  that ''  such  defendants  as  had  acquired 
lands  either  by  purchase  or  mortgage  could  not  claim  a  better 
right  than  that  possessed  by  their  vendors  or  mortgagors^a/ 
Those  who  purchased  lands  at  Revenue-sales,  purchased  the 
right  and  title  of  defeulters  and  could  not  therefore  claim 

(a)  **  A  (village-)laDdhoIder  can  sell  or  mortgage  his  rights,  bat  he 
nmst  first  bsTO  the  oonaebt  of  the  tillage,  and  the  purchaser  steps  exactly 
into  Ids  place  aitd  takes  up  all  his  obligations**  Mountstuart  Elphinstone, 
dttd  IB  Maine's  Ancient  Lato  263-4. 
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1864.  ^^  exemption  which  such  defaulters  never  enjoyed/'  As  for 
iT^  I}'  *^^^  ^^^  obtained  waste-lands  on  application  to  the  Re- 
401  and  400  venue  authorities,  the  Amin  thought  them  entitled  to  ex* 

of  ISfiS. 

— '■ —  emption,  and  referred  to  the  ruling  of  the  late  §adr  Court  in 

Sfeoial  Appeal  No.  23  of  1862. 

The  two  sets  of  defendants  now  specially  appealed,  and 
contended,  first,  that  the  suit  was  not  rightly  valued, 
secondly,  that  it  was  barred  by  the  Act  of  limitation. 

SrCnivaadchariydTy  for  the  defendants,  Nos.  210,  218, 
219, 223,  and  226,  the  appellants  in  Special  Appeal  No.  401 
0/1863. 

Norton,  for  the  defendants,  Nos.  73,  81,  97, 135, 160, 
183, 205,  206  and  308,  the  appellants  in  Special  Appeal  No. 
409  0/1863. 

Scotland  C.  J. : — This  is  a  suit  by  a  co-owner  of  vil- 
lage-lands, seeking  to  establish  his  right  to  two  shares  in 
such  lands  worth  about  six  rupees  ;  and,  with  reference  to 
the  first  point  taken,  I  agree  with  the  lower  courts  in  think* 
ing  that  it  would  be  most  unreasonable  to  require  him  to 
pay  an  institution-fee  on  the  aggregate  amount  of  the  value 
of  all  the  shares  in  the  village.  The  stamp  on  the  plaint 
need  only  be  proportioned  to  the  value  of  the  property 
actually  sued  for ;  and,  however  much  the  plaint  or  the  ques- 
tions raised  by  the  defence  may  affect  the  title  of  the  co- 
owners  in  general,  the  valuation  need  not  extend  beyond 
the  property  in  respect  of  which  the  plaintiff  seeks  a  decree. 
This  is  in  accordance  with  the  law  as  laid  down  by  Mr. 
Macpherson^a^  citing  a  decision  by  the  late  Bengal  $adr 
'AdiQat,  where  the  plaintiff  appears  to  have  sued  for  two- 
thirds  of  an  undivided  estate,  and  was  held  to  have  rightly 
laid  the  valuation  at  two-thirds  of  the  whole  value. 

Then  as  to  the  Act  of  limitation,  it  seems  that  the 
village  is  held  and  enjoyed  subject  to  a  custom  according 
to  which,  at  the  expiration  of  every  twelve  years,  the  sepa- 
rate independent  holdings  in  the  village-land  appear  to  be 
extinguished,  and  the  land  (except  indeed  such  parts  of  it 
as  may  have  been  left  waste  and  granted  to  strangers  by 
the  Revenue  authorities^b J  )  is  re-distributed  by  lot  among  the 

(a)  New  Procedure  ofihe  Civil  Courts,  1860  p.  145,  ciiiiig  8.  D.  1851 
p.  589. 

{b)  See  1  Mad.  H.  C.  Rep.  12,  407. 
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members  of  the  viUage-communityf'a/    It  appears  also  that       i86l 
in  1835  a  re-distribution  waa,  in  accordance  with  such  custom,  aT^]}' 
actually  effected.    But  then  it  is  said  that,  as  there  has  been  ^01  a«M;409 

no  instance  of  observing  the  custom  since  that  time,  the  law  — "^ ^-* 

of  limitation  has  raised  a  bar  to  its  exercise.  Without  say- 
ing whether  or  not,  if  there  were  nothing  more  in  the  case, 
that  would  be  a  sufficient  answer  to  the  present  suit,  I  am 
of  opinion  that  the  litigation,  which  commenced  in  1851, 
and  in  which  the  appellate  Court,  in  1853,  upheld  the 
validity  of  the  custom,  was  quite  sufficient  to  keep  the 
plaintiff's  claim  alive  and  to  prevent  the  lapse  of  time  from 
being  a  bar  to  the  suit.  The  appellants,  no  doubt,  have 
attempted  to  make  a  distinction  as  regards  the  effect  of  the 
proceedings  and  the  decree  in  that  suit  on  the  ground  that 
some  only  of  the  villagers  were  parties  to  it.  But  as  regards 
the  law  of  limitation  that,  I  think,  can  make  no  difference.  The 
suit  in  effect  related  to  all  the  co-owners  in  the  village,  and  the 
decree  distinctly  declares  the  right  of  every  villager,  and 
amounts  to  a  dear  recognition  of  the  existence  and  validity 
of  the  custom.  With  reference  to  the  effect  of  the  decree  as 
evidence,  I  think  the  $adr  Amin  was  wrong  in  regarding  it 
as  a  judgment  m  rem(b)  and  as  such  concluding  all  the 


(a)  Am  to  tbia  oastom  see  Papen  on  Mirdsi  Biaht,  Madras  1862  p.  70. 
A  similar  custom  prevails  at  KaruDgalal  in  the  Kalluui^  Ta'aluk  (i6»a.  165) 
and  in  North  Arcot  {^bid,  395).  Tlieae  are  examples  in  India  of  that  merely 
iemportay  severance  of  the  rights  of  the  oo-owners  which  Mr.  Maine  {An- 
cietU  Law,  267)  notes  as  differenoinff  the  Russian  from  the  Indian  villag^e- 
community.  The  villages  in  whicn  the  custom  of  periodical  distribution 
prevails  are  those  of  the  Amah&ra  vddikkai,  of  which  the  absolute  pro- 
Biietary  right  is  chiefly  held  by  Brihmans  {Papers  on  MkM  Bighi,  78). 
This  tends  to  shew  tliat  the  custom  is  of  A'ryan,  not  Dravidian,  origin. 
In  the  tract  of  country  known  as  Topiaimandslam,  of  which  Conjeveram 
is  the  capital,  landea  mir^  "is  divided  into  two  kinds,  Panmkarai, 
usrA^coiw,  where  the  whole  lands  of  the  village  are  held  jointly  and  either 
cultivated  in  common  or  di?ided  yearly  or  at  some  other  fixed  period  accord- 
ing to  established  custom,  and  ArudikJkarai,  jifjpifdaseaitr,  where  the  hmds 
are  held  in  severalty  and  subject  consequently  to  no  periodical  distribu- 
tion." P.  W.  Ellis,  idid.  178, 190,  226.  InTopdaimaodalsm  the  practice  of 
periodical  interchange  was  anciently  universal,  ^d.  341-342,  and  see 
Caii|^irs  Modem  India,  2d  ed.  85,  86.  As  to  the  German  custom  of  an- 
nual repartition,  see  Tacitus,  ^^nMfffM,  26:  Caesar^  DeBello  OalUeo,Xi,%%i 
Grimm,  DenUeieBeektsaUeriktteMer,  2te  Ausg.  495.  As  to  Irish  gavelkind 
•ee  HaUam,  CtmitUniumal  Hutory  o/Bnaland  voL  IL  Compare,  too.  Ancient 
Lame  and  ImHtnUi  of  Wake,  VenecTotian  Code,  Book  II,  cap.  XII, 

(^  A  judgment  in  rem  is  a  solemn  declaration,  proceeding  from  an 
aeoraotted  quarter,  concerning  the  eiatue  of  the  thing  adjudicated  upon ; 
wMek  Miy  aeda/ration  operates  aceordinfffy  upon  ike  eiains  of  the  iking  ad* 
imiicaied  upon,  and,  ipso  faeio.  Tenders  it  such  as  it  is  thereby  declared  to 
to  J.  W.  Smith,  L^ing  Oaees  5th  ed.  11,  663. 
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1864.  defendants.  It  is  only  a  decree  between  the  parties,  deciding 
s&^ajlnm.  ^^  respective  rights  in  that  suit.  But  as  such  it  is  good  evi- 
^^  ?*li^^  dence  against  the  defendants  who  were  not  actually  parties 

of  1868.  "^  '^ 

"■ to  the  former  suit.    They  cannot  be  considered  as  strangers 

to  the  parties  in  that  suit ;  but  whether  so  considered  or  not, 

the  custom  under  which  the  lands  were  held  was  a  matter 

of  public  and  general  interest  to  all  the  villagers,  and  Uie 

former  decree,  therefore,  ^  the  adjudication  of  a  competent 

tribunal,  was  most  cogent  evidence  against  them  of  the 

e:dstence  and  validity  of  the  custom,  whose  exercise  the 

plaintiff  now  seeks  to  enforce.    The  appeals  are  dismissed 

with  costs. 

Frere,  J.  concurred. 

AppecUa  diamisaed. 


appellatt  SurtieQiitctton  (a) 

Be/erred  Case  No.  26  of  1863. 

Vi'rasva'mi  Na'yak Appellcmt. 

Sa'yambara't  Sa'hira' and  others Beapondanis. 

Where  the  plaintiff,  a  native  artist,  afin^eed  to  anpplj  and  the  defend- 
ants agreed  to  purchase  pictures  as  ordered  from  time  to  time,  subject  to 
the  approval  of  each  picture  by  the  defendants,  the  prices  to  be  fixed  on 
delivery  and  acceptance : — Held  that  a  distinct  contract  became  complete 
in  respect  of  the  pictures  as  they  were  from  time  to  time  delivered  and  ap- 
proved of,  at  the  price  then  fixed,  and  that  the  case  came  within  olwue  9 
of  section  1  of  the  Limitation  Act  (Act  XIV  of  1859),  and  not  within  olauae 
8  nor  clause  2  of  the  same  section. 

1864.       /^ASE  referred  for  the  opinion  of  the  High  Court  by 
'jTono,  26  ^  ^*  Swinton,  Judge  of  the  Court  of  Small  Causes  at 

of^^^'     Tanjora 

Suit  No.  942  of  1863  was  brought  for  rupees  500,  being 
the  value  of  twenty-eight  pictures  supplied  to  the  ten  first 
defendants,  the  widows  of  the  late  R&j&  of  Tanjore,  at  dif- 
ferent times  between  12th  August  1857  and  80th  April 
1858.  There  was  no  contract  in  writing.  The  defendants 
pleaded  the  act  of  linutation.  The  Judge  was  of  opinion 
that  the  suit  was  barred  under  clause  2  sec.  1  of  Act  XIY  of 
1859  as  being  brought  for  the  wages  of  an  artisan ;  but  sub- 
mitted the  following  question :  '^  whether  clause  8  of  section 

(«)  Present  Scotlind^  C.  J.  und  Frere,  J. 


vi'rasva'mi  na'yak  v.  sa'tambaba't  sa'hiba^  1 

1(a)  is  applicable  to  the  case,  taking  the  pictures  to  be  arti-  1864. 

cles  sold  by  retail ;  or  clause  2,  taking  the  price  to  be  the  ^?*^     ' 

wages  of  an  Brtisaxi(b)  ;  or  clause  9(c)  of  the  same  section  a/ 1868, 
of  Act  XIV  of  1859"? 

Qeorge  Brcmaon  for  the  plaintiff 

Feb  Curiam  : — ^We  understand  the  facts  of  this  case  to 
be  that  the  plaintiff,  a  native  artist,  agreed  to  supply,  and 
the  defendants  one  to  ten  through  their  agents  agreed  to 
purchase,  pictures  as  ordered  firom  time  to  time,  subject  to  the 
approval  of  each  picture  by  the  defendants,  the  prices  to  be 
fixed  upon  deliveiy  and  acceptance.  Under  these  terms  a 
distinct  contract  of  sale  and  purchase  became  complete  in 
respect  of  the  pictures^  as  they  were  firom  time  to  time  de- 
livered and  approved  of,  at  the  price  then  fixed,  and  the 
case,  we  think,  came  properly  under  the  enactment  in  clause 
9  section  I  of  Act  XIV  of  1859.  The  pictures  were  not,  we 
think,  articles  sold  by  retail  within  clause  8 ;  nor  can  their 
price  be  considered  as  the  wages  of  an  artisan  within 
clause  2. 

(a)  8.  To  suits  to  reoover  the  hire  of  animals,  yehiclf  s,  boats  ;  or 
household  furniture ;  or  tie  amount  ofbilUfor  any  artudei  sold  by  reiail ;  and 
to  all  suits  for  the  rents  of  any  buildings  or  lands  (other  than  sutnmarj 
raits  before  the  Bevenue  authorities  under  Reg[ulatiou  Y  1822  of  the 
Msdrss  Code) — ^the  period  of  three  years  from  the  time  the  oause  of  action 
arose. 

(^)  3.  To  snits  for  peouniary  penalties  or  forfeitures  for  the  breach  of 
say  Law  or  Beaulation ;  to  suits  for  damages  for  injury  to  the  person  and 
petsonal  property,  or  to  the  reputation ;  to. suits  for  damages  for  the  ia- 
mngement  of  copyright,  or  of  any  eiolusive  privilege ;  to  suits  to  recover 
the  wages  of  servants,  arttzam,  or  labourers,  the  amount  of  tavern  bills  or 
bills  for  board  and  lodging  or  lodging  only ;  and  to  summary  suits  before 
the  Bevenue  authorities  under  Eeguktion  Y.  1822  of  the  Madras  Code — 
the  period  of  oue  year  from  the  time  the  cause  of  action  arose. 

(fi)  9.  To  smts  brought  to  recover  money  lent  or  interest,  or/br  ike 
brmeh  ofanif  coniraet^\^^  period  of  three  years  from  the  time  when  the 
Mt  beeatne  due  or  when  the  breach  of  contract  in  respect  of  which  the 
sdt  IS  brought  first  took  place,  unless  there  is  a  written  engagement  to 
tbe  money  lent  or  interest  or  a  contract  in  writing  signed  by  the  party  to 
be  boond  thereby  or  by  Us  duly  authorized  agent. 
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Origmal  SuU  No.  236  of  1863. 
Satoor  against  Satoor  and  others. 

A  suit  the  sole  object  of  which  wis  to  have  a  trust-fund  paid  into 
Court  dismissed  on  the  ground  that  the  plaintiff  had  no  actual  title  to  anj 
part  of  the  fund 

When  the  plaintiff  in  a  suit  seeking  solely  the  payment  into  Court  of 
a  fund  for  the  relief  of  poor  Armenian  orphans,  had  no  interest  except  as 
a  member  of  the  Armenian  community : — HeU  that  he  had  no  such  title 
to  part  of  the  fund  as  would  support  the  suit. 

Held  also  that  tbe  consent  of  the  defendants,  the  trustees  of  the  fund, 
to  the  decree  sought  by  the  plaintiff  would  not  justify  the  Ck>urt  in  mak- 
ing it. 

To  support  a  bill  quia  timei  the  plaintiff  must  have  a  title  in  posses- 
sion or  expMstancy  and  the  property  must  be  in  danger. 

1884-       ^HE  plaintiff,  Manook  Satoor,  was  a  member  of  the  Ar- 
'o7s7no.  286  menian  community  at  Madras,  and  the  only  relief 

^f  ^^^^*  which  he  sought  in  this  suit  was  that  the  defendants  Gre- 
gory Manook  Satoor,  Yardon  Seth  Sam  and  George  Simon 
Macartoom^  the  Governors  of  the  Madras  Armenian  Orphans* 
Fund,  might  be  ordered  by  the  decree  of  the  Court  to  pay 
into  the  Bank  of  Madras,  with  the  privity  of  the  Acconntant 
General  of  this  Court,  to  the  credit  of  this  cause  to  an  ac- 
count entitled ''  In  trust  for  the  Madras  Armenian  Orphans' 
Fund,"  the  several  promissory  notes  of  the  Govenmient  of 
India  mentioned  in  the  schedule  to  the  plaint,  and  amount- 
ing to  rupees  38,000;  and  that  the  Accountant  General 
might  be  directed  to  realize  the  interest  already  due  on 
such  notes  and  to  pay  the  same  and  all  interest  that  might 
thereafter  accrue  due  thereon  to  the  defendants,  or  any 
two  of  them,  as  the  Governors  of  the  Madras  Armenian 
Orphans'  Fund,  until  the  further  order  of  this  Court 

The  plaint  stated  that  the  affidrs  of  the  Madras  Arme- 
nian Orphans'  Fund  had  from  time  immemorial  been  ma- 
naged by  certain  persons  called  Governors  and  elected  by 
the  Armenian  community  at  Madras  for  a  period  of  three 
years ;  that  the  present  defendants  were  duly  elected  go- 
vernors at  a  meeting  of  that  community  on  the  8th  of  July 
1863  i  that  on  the  same  occasion  a  resolution  was  passed  that 
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the  defendants,  the  Governors  of  the   Fund,  should  take       1864. 
measures  to  enable  them  to  place  the  said  Government  notes  ^^^  235 
in  the  hands  of  the  Accountant  General  under  the  order  of      9f  ^S68. 
this  Ck)urt :  that  the  plaintiff  had  applied  to  them  to  do  so, 
bat  that  they  said  they  were  unable,  though  ready  and  will- 
ing, to  do  so  until  an  action  or  suit  should  be  brought  and 
an  order  made  in  such  suit  for  deposit  of  the  notes  to  the  cred- 
it of  the  suit.    The  plaint  also  contained  a  statement  that 
some  former  governors  had  lent  the  fund  to  the  Nawib  of 
the  Camatic  and  that  the  late  governors  had  recovered  it 
from  the  Government  of  Fort  St.  George  under  the  Act  for 
administering  the  estate  of  the  late  Nawfib. 

On  the  7th  December  1863  the  suit  came  on  before  fiit- 
tleston,  J.  in  chambers  for  settlement  of  issues.  The  defend- 
ants appeared  in  person,  and  expressed  their  assent  to  the 
prayer  of  the  plaint.  Bittleston,  J.,  however,  thought  it 
doubtful  whether  he  ought  to  make  the  decree  prayed  for. 
The  case  stood  over  that  Mr.  Shaw,  of  the  firm  of  Ritchie  and 
Shaw,  the  plaintiff's  attomies,  might  look  for  cases  on  the 
subject.  Mr.  Shaw  subsequently  cited  Handley  v.  Davieafa) ; 
and  on  the  18th  January  1864,  Bittleston,  J.,  after  stating 
the  fiu^ts  above  set  forth,  and  observing  that  the  sole  object 
of  the  suit  was  to  make  the  Court  the  depositary  of  the 
fimd,  delivered  the  following 

JuDOMENT: — When  this  suit  came  on  before  me  for 
settlement  of  issues,  the  defendants  appeared  in  person  and 
expressed  their  assent  to  the  prayer  of  the  plaint.  But  it 
seemed  to  me  very  doubtful  whether,  even  with  the  consent 
of  the  defendants,  I  ought  to  make  the  decree  prayed  for — 
whether,  in  other  words,  the  parties  to  this  suit  were  entitled 
to  call  upon  the  Court  to  become  simply  their  bankers  as 
vegards  this  fund 

The  case  stood  over  that  Mr.  Shaw  might  have  the  op- 
portunity of  calling  my  attention  to  any  authority  on  the 
subject,  and  he  subsequently  refierred  me  to  Handley  v. 
I>aviee(a). 

'  In  that  case  the  bill,  which  was  filed  by  a  legatee  for 
liib  and  by  the  remainderman,  prayed  that  the  plaintiff^fl 
legacy  might  be  secured  in  Court  free  of  the  costs  of  invest- 

{a)  28  L.  J.  Chan.  873  :  5  Jur.  N.  8.  190. 
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1864.  TMht ;  and  it  appears  by  the  report  in  the  Jurist  that  there 
'o^s!m,  286  ^^'^  *  question  (which  the  Court  decided)  between  the  l^[a- 
of^^^^'  tees  and  the  residuary  legatee,  whether  the  costs  of  invest- 
ment and  the  legacy  duty  should  come  out  of  the  estate  or 
out  of  the  legacy.  The  defendants'  counsel  conceded  that 
the  plaintiffs  were  entitled  to  have  the  fund  secured  in 
Court.  But  that  was  not  the  sole  object  of  the  suit ;  and, 
further,  it  was  the  case  of  a  specific  legacy  for  life  to  one  and 
after  his  death  to  another,  in  which  case  formerly  the  re- 
mainderman was  considered  always  entitled  to  have  the 
legacy  secured ;  though  Mr.  Justice  Story,  in  his  Equity 
Jv/riaprudence  section  304,  says  the  modem  practice  is  not 
to  entertain  such  a  bill  unless  there  be  some  all^^ation  or 
proof  of  waste  of  the  property,  and  in  Rosa  v.  Ro8a(a),  the 
Master  of  the  Rolls  acted  upon  that  rule. 

The  order  for  payment  into  Court  was  refused  there  on 
the  ground  that  no  sufficient  reason  was  shown  for  such  in- 
terposition ;  and  in  the  present  case  I  do  not  see  any  suffi- 
cient ground  for  interposing.  There  the  plaintiff  had  an  in- 
terest in  the  fund  contingent  upon  the  death  under  21  of 
two  infants  ;  and  the  Master  of  the  Rolls  appears  to  have 
considered  that  would  have  been  sufficient  to  entitle  him 
to  an  .  order  in  a  proper  case.  But  has  the  plaintiff  in 
this  case  any  such  interest  in  the  Armenian  Orphans' 
Fimd  as  entitles  him  to  require  it  to  be  brought  into 
Court  ?  The  only  interest  which  appears  by  the  plaint 
is  that  he  is  a  member  of  the  Armenian  community, 
which  would  probably  (though  no  statement  on  the  subject 
is  made)  give  him  some  claim  to  relief  out  of  the  fund 
at  the  discretion  of  the  Governors  in  the  event  of  his 
falling  into  distress.  But  in  no  event  would  he  have  any 
actual  title  to  any  part  of  the  property  in  question,  and  it  is 
some  actual  title  which  is  required  to  have  the  fund  brought 
into  Court:  2  Daniel's  Clumcery  Practice,  3d  ed.  1304, 
Story's  Equity  Juriapnidence  s.  841. 

This  plaint  is  in  truth  in  the  nature  of  a  bill  quia  timet, 
and  to  support  such  bills  Sir  John  Leech,  in  Fieher  v. 
HtLghe8(b),  says,  first,  there  must  be  a  title  in  possession  or 
expectancy  in  the  plaintiff,  and,  secondly,  there  must  be 
danger  to  the  property. 

(«)  13  Bear.  S9.  (6)  Cooper's  Rep.  temp.  Cottcnham  396, 330. 
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Now,  as  I  have  already  said,  this  is  the  case,  not  of  a  I86i. 
legatee  suing  for  a  legacy,  nor  of  a  suit  for  administration  or  o^^^No-  ^t 
an  account  in  which,  ai^  incident  to  the  other  relief  sought,  'if  ^^^^ 
the  Court  may  properly  require  the  fund  to  be  secured  pend- 
ing the  litigation  and  for  the  purpose  of  carrying  out  con- 
veniently its  own  orders  respecting  the  fund.  But  this  is  a 
suit  respecting  a  fund  devoted,  as  I  infer,  in  some  way  to 
the  relief  of  poor  Armenian  orphans,  in  which  the  plaintiff 
has  no  interest  except  as  a  member  of  the  Armenian 
community — ^a  suit  to  which  the  Advocate  Qeneral  is  no 
party,  and  in  which  the  only  relief  prayed  is  the  payment  of 
the  money  into  Court.  That  being  so— although  the  de- 
fendants, the  Governors  of  the  charity,  offer  no  opposition  to 
the  decree  for  which  the  plaintiff  prays — I  do  not  feel  my- 
self at  liberty  to  make  such  a  decree.  The  Governors  could 
not,  I  apprehend,  of  their  own  accord,  from  a  desire  to  be 
relieved  of  responsibility,  come  and  deposit  the  trust-fund  in 
Court — ^the  English  Trustee  Belief  Acts  not  having  been 
extended  to  this  country ;  and  their  acquiescence  in  the 
plaintifi^s  prayer  is  not,  I  think,  sufficient  to  relieve  me  from 
considering  whether  it  ought  to  be  granted.  This  is  a  Court 
of  Justice.  The  administration  of  justice  is  the  purpose  of 
its  establishment ;  and  though  in  numerous  cases  the  pro- 
tection of  property  which  is  the  subject  of  litigation,  by 
requiring  it  to  be  brought  into  Court,  is  an  important  part 
of  its  jurisdiction,  I  do  not  think  that  it  ought  to  hold  itself 
out  as  a  Bank  in  which  charity-funds  may  at  pleasure  be 

deposited. 

Suit  diamisted. 


12  MADRAS   HIGH  COURT  REPORTS. 

Appellate  Suru^ittion  (a) 

Special  Appeal  No.  202  of  1862. 

EuNiOARATU  and  others Appellants. 

Arrangaden RespondeTiL 

An  individual  member  of  a  tarawid  governed  by  the  HammakLa- 
lAyam  rule  has  no  ric^ht  to  an  account  from  the  kara^vaa* 

Each  member  of  a  taraw&d  has  a  right  to  succeed  by  seniority  to  the 
management  of  the  family  property. 

&m6k  an  anandravan  s  right  to  maintenance  is  merely  a  right  to  be 
maintained  in  the  family-house. 

^^^'       f  I  IMlS  was  a  special  appeal  from  the  judgment  of  Wm* 
8,  A.  No.  202  HoUoway,  Civil  Judge  of  Tellicherry,  in  Appeal  Suit 

^/  ^^^  No.  91  of  1862,  reversing  the  decree  of  the  Principal  §adr 
.  AminofTellicherry  in  Original  Suit  No.  4  of  I860.  Such  suit 
was  brought  for  Bs.  4,550-10-5,  being  the  balance  of  the 
amount  due  for  maintenance  since  1st  K&ni  1027  (15th 
September  1851),  and  also  for  payment  in  future  by  way 
of  maintenance  of  a  share  of  the  yearly  income  of  the  fa- 
mily property,  such  share  to  be  ascertained  by  dividing  the 
income  into  as  many  equal  parts  as  there  were  members  of 
the  family.  The  plaintiffi  and  defendants  constituted  a 
taraw^  governed  by  the  Marumakkatfyam  usage,  and  of 
which  the  first  defendant  was  the  k&rai^avan.  The  Prin- 
cipal ^adr  Amin  decreed  in  favour  of  the  plaintiff,  but  on 
appeal  the  Civil  Judge  reversed  his  decree  in  the  following 
judgment: — 

''  The  plfiinti£&  recite  that  they  are  members  of  a  &mily 
following  the  rule  of  nephews;  that  the  property  of  the 
family  is  in  the  hands  of  the  eldest  member,  and  they  ask 
for  a  share  of  the  income  to  be  assessed  by  dividing  the 
whole  income  into  equal  parts.  The  plaint  contains  the 
usual  fallacy  that  all  the  members  of  the  family  have  equal 
rights  therein.  They  have  equal  rights  in  one  particular ; 
each  has  the  right  of  succeeding  to  the  management  as  he 
becomes  senior  in  age.  The  whole  doctrine  of  a  Malabar 
fismily  is  that  they  are  all  to  reside  in  the  fiunily-house, 
and  be  there  supported  by  the  head  of  the  family.  There 
never  was  the  slightest  pretence  for  saying  that  each  was 
entitled  to  an  account,  and  if  the  head  could  not  show  that 

(«)  Present  Frcre  and  Phillips^  J  J. 
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lie  had  expended  an  aliquot  portion  of  the  income  upon  each        1864. 
member,  that  such  member  coidd  sue  for  the  balance,  yet  to  ^^^"^^^  goa 
this  length  the  plaint  and  the  de<5ree  of  the  lower  court      ^  ^  8^^- 
-would  lead  us.    It  is  manifest  that  the  prayer  of  the  plaint 
is  as  inadmissible  as  a  plaint  to  divide  the  whole  property 
between  the  various  members  would  be.    To  give  such  a 
decree  would  be  to  violate  the  sound  maxim  that  the  law 
will  not  allow  to  be  done  indirectly  that  which  it  forbids 
being  done  directly.     I  have  the  very  strongest  doubts 
whether  it  is  open  to  any  member  of  a  Malabar  fSamily  to 
ask  for  support  out  of  the  family-house,  but  it  being  un- 
necessary here  to  decide  it  I  forbear  stating  the  numerous 
reasons  for  that  opinion.    The  whole  frame  of  the  plaint 
being  ill^al,  the  suit  must  of  course  be  dismissed  with  costs." 

Jlfayne,  for  the  appellants  the  plaintiffs,  contended  that 
theCSivil  Judge  was  wrong  in  law  in  saying  that  each 
member  of  a  tarawii^  ^^  ^^  right  to  an  account  from  his 
kiuaoavan.  An  anandravan  and  his  kfiranavan  are  respec- 
tively in  the  positions  of  a  cestui  qwR  trust  and  trustee,  and 
the  right  to  call  for  an  accoimt  of  the  trust  is  an  incident  to 
the  benelScial  enjoyment :  Sprmgett  v.  Dashwoodfa). 

Karundgara  Mamavan,  for  the  respondent,  the  fifth 
defendant,  was  not  called  upon. 

Frere,  J. : — ^A  fistmily  governed  by  the  Marumakkat^- 
yam  rule  can  possess  property  only  in  its  collective  capacity. 
The  members  individually  are  only  entitled  to  maintenance 
in  the  family-house ;  and  the  doctrine  of  English  equity  as 
to  the  right  of  a  cestui  que  trust  to  call  for  an  account  has 
no  application  to  a  case  like  the  present.  The  law  is  fully 
explained  by  the  learned  Civil  Judge  in  his  decree,  which 
is  completely  in  accordance  with  the  result  of  my  eight 
years'  experience  in  Malabar.  The  appeal  is  dismissed  with 
costs. 

Phillips,  J.  concurred 

Appeal  dismiaeed. 


W  7  Jut.  N.  S.  93.  Sec  too  Pearse  v.  Green,  IJ.  &  W.  UO  per  Sir  T. 
FluBer :  Walktr  ▼.  Symonds,  3  Swans.  bSiNewianv.  Asken,  11  Beav.  153 ; 
Ormi  T*  Emg,  SO  BwY.  319 ;  Bnrrms  y.  WM,  5  DeQ.,  M.  &  G.  253. 
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SUppellatt  3uri0litctioit  (a) 

Special  Appeal  No.  33  of  1868. 

Samakkaundan...^ Appellant 

Peruma'^  Chetti Reapandent. 

Remarks  on  the  doctrine  of  Equity  as  to  the  applicability  of  the  de- 
fence of  pnrchase  for  valaabie  consideration  without  notice. 

The  defence  does  not  apply  where  the  Court  of  Chancery  is  exercising 
a  jurisdiction  concurrent  with  that  of  the  courts  of  law. 

Where  A  sold  land  to  B  reserfing  a  right  to  repurchase  by  payment 
of  a  certain  sum  at  a  specified  time,  and  before  such  time  had  arrived, 
B  resold  to  C  for  valuable  consideration  without  notice  and  A  failed  to 
make  the  payment  and  forfeited  his  right  to  repurchase  : — Held  that  ho 
had  no  title  unless  relieved  against  the  forfeiture,  and  that  such  relief 
cocdd  not  be  given  as  against  C. 

-  ^^^mo    rriHIS  was  a  special  appeal  from  the  decision  of  A.  P. 

8.  A,  No,  88  -*-  Qriniv&sa,  the  Acting  Additional  Principal  §adr  Amin 
^^^^^'  of  Salem,  in  Appeal  Suit  No.  81  of  1861,  reversing  the  de- 
cree of  the  District  Munsif  of  Darampuri,  in  Original  Suit 
No.  473  of  1860.  The  suit  was  brought  to  recover  certain  lands 
situate  in  the  village  of  Samaniir,  in  the  zil'a  Salem,  the  plain- 
tiff, a  vendor  claiming  under  a  power  of  re-purchase,  offering 
to  pay  the  first  defendant  rupees  60.  The  plaintiff  stated  in 
his  plaint  that  on  the  2nd  M&chi  (Februaiy-March)  in  the 
year  Plava  (1841)  he  sold  the  disputed  land  to  the  first  de- 
fendant's fSEither  for  rupees  60  under  a  nominal  deed  and 
transferred  the  patt^  thereof  to  his  name,  after  obtaining  from 
him  a  counter-document  marked '  A'  to  the  effect  that  he  (the 
first  defendant's  fitther)  would,  on  payment  of  such  amount 
before  the  expiration  of  the'  year  Siddh&rtha  (1859)  de- 
liver possession  of  the  land  with  the  patt&  thereof;  and 
prayed  that,  as  the  first  defendant  had  not  done  so,  a  decree 
might  be  given  adjudging  him  (the  first  defendant)  to 
deliver  to  the  plaintiff  the  lands  in  question  and  to  transfer 
the  patti  thereof  to  his  name,  and  directing  him  (the  plain- 
tiff) to  pay  to  the  first  defendant  rupees  60. 

The  first  defendant  urged  in  his  answer  that  he  was 
unaware  of  the  execution  of  the  counter-document  mention* 
ed  in  the  plaint ;  that  he  sold  the  disputed  land  to  the  se- 
cond defendant  for  rupees  35,  and  put  the  same  in  his  pos^ 

(«)  f  rMcat  Iiere  and  HoUows^i  J  J. 
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session  and  transferred  the  patt&  thereof  to  his  name ;  and       1804. 
that  accordingly  the  second  defendant  continued  to  enjoy  g  J^^  ^3 
the  land.  ^iscs. 

The  second  defendant  in  his  answer  alleged  that  on  the 
15ih  Ani  in  the  year  Krodhl  (1844)  he  bought  of  the  first 
defendant  the  disputed  land  for  rupees  35,  and  having  laid 
cmt  about  rupees  200  upon  it,  continued  to  enjoy  the  same ; 
and  that  'A'  was  a  forgery. 

Charge  Branaon,  for  the  special  appellant,  the  second 
defendant  submitted  that  his  client  was  a  bond  fide  pur- 
chaser for  valuable  consideration  without  notice ;  and  that  his 
possession  of  the  premises  would  therefore  not  be  disturbed. 

Rdjdgdpdldchdrlu,  for  the  special  respondent,  the 
plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^This  was  a  suit  to  recover  land  under  a 
power  of  re-purchase  given  to  the  plaintiff  the  vendor,  who 
had  sold  land  to  the  first  defendant,  who  had  sold  it  to 
second  defendant. 

The  first  defendant  pleaded  ignorance  of  the  power  of 
re-purchase,  and  the  second  defendant  alleged  the  document 
containing  the  power  of  re-purchase  to  be  a  forgery,  and  in 
effect  alleged  that  he  had  no  notice  of  such  a  deed  when  he 
purchased  in  1843  and  1844. 

The  Principal  Sadr  Amln  reversed  the  decree  of  the 
District  Munsif,  and  decreed  restoration,  because  the  first 
defendant  could  only  pass  the  land  to  the  second  burdened 
with  the  liability  to  be  re-purchased. 

In  the  original  argument  the  reversal  of  the  decree  was 
sought  on  the  ground  of  purchase  for  valuable  considera- 
tion, and  the  following  issue  was  sent  for  decision  by  the 
Civil  Judge. 

"  Whether  there  was  on  the  part  of  the  plaintiff  a  tender 
of  rupees  60,  and  on  the  part  of  the  first  defendant  a  refusal 
to  accept  them  within  the  time  prescribed  in  A." 

He  found  that  the  plaintiff  had  never  tendered  the 
money  within  the  time  prescribed  in  the  document  provid- 
ing for  re-purchase.  # 
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18G4.  There  is  no  doubt  whatever  that,  if  these  pleadings 

&  A'  No  88  w®^®  ^  ^  looked  at  technically,  there  is  not  a  formal  alle- 
ofi^^^'  gation  of  purchase  for  valuable  consideration  without  notice. 
Taking  the  answer  with  the  plaint  there  could,  however, 
exist  no  doubt  in  the  mind  of  the  plaintiff  that  the  first  de- 
fendant meant  to  allege,  first,  that  there  never  was  such  a 
clause  and,  that,  secondly,  if  there  was,  he  did  not  know 
of  it. 

That  this  is  the  case  is  the  effect  of  the  Endings  of  both 
the  lower  courts,  and  it  only  remains  to  determine  whether 
the  plea  is  in  this  case  a  good  answer  to  the  action.  The 
necessity  for  the  issue  arose  from  the  doubt  whether  the 
plaintiff  had  a  good  legal  title.  J£  he  had  sued  in  England 
there  would  have  been  no  necessity  for  the  intervention  of  a 
Court  of  Equity,  and  in  a  Court  of  law,  his  legal  title  would 
have  prevailed.  The  doctrine  of  a  Court  of  Equity  in  Eng- 
land upon  the  applicability  of  the  plea  has  been  most  clear- 
ly and  elaborately  stated  by  the  Lord  Chancellor^a/  wha 
has  classed  the  cases  in  which  this  defence  is  conmionly 
admitted: 

1st.  Where  the  possessor  of  the  legal  title  seeks  assist- 
ance to  it  from  the  auxiliary  jurisdiction  of  aCourt  of  Equity, 
as  in  Baaaett  v.  Noavxnihyfb),  where  he  sought  a  discovery, 
or  where  he  sought  a  discovery  and  the  delivery  up  of  title- 
deeds  from  a  mortgagee  of  the  tenant  for  life  without  notice. 
This  was  the  case  of  WaU/wyn  v.  Lee(c). 

2nd.  Where  a  subsequent  incumbrancer  has  succeeded 
in  obtaining  some  legal  advantage  and  is  sued  by  a  prior 
equitable  incumbrancer. 

3rd.  As  a  defence  against  an  equity  existing  in  fevour 
of  the  plaintiff  as  against  the  defendant's  vendor. 

The  Lord  Chancellor  also  distinctly  laid  down  that  the 
defence  does  not  apply  where  the  court  is  exercising  a  juris- 
diction concurrent  with  that  of  the  Courts  of  law ;  and  the 
reason  manifestly  is  that  he  who  is  clearly  entitled  at  law 
must  prevail,  but  tha.t  if  he  seeks  assistance  fit)m  the  equit- 

2  J.  &  L.  374.  FraterT.  J(mes,  IS  Jur.  443,  and  the  commeots  uponto 

(if)  Rep.  temp.  Fmch,  102 :  2  W.  &  T.  L-  C.  1, 

(c)  a  Ves.  24 
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able  jurisdiction  of  the  court,  this  peculiarly  equitable  de-       i864. 
fence  shall  be  open  to  the  defendant    We  were  therefore  ■^^*^  ^^\, 

*^  8.  A.  No.  88 

nnable  to  say,  so  long  as  the  question  of  the  nature  of  the  ^1863. 
•plaintiff's  title  was  altogether  uncertain,  that  this  was  a 
•good  defence.  Now,  however,  it  clearly  appears  that 
through  the  failure  to  pay  the  money  at  the  time  specified 
the  title  of  the  first  defendant  was  absolute  save  for  the  pe- 
culiar manner  in  which  courts  of  equity  have  always  regard- 
ed stipulations  as  to  time.  The  plaintiff  has  no  title  unless 
relieved  against  his  forfeiture ;  and  this  being  so,  it  is  quite 
clear  that,  even  if  such  relief  ought  in  the  circumstances  of 
this  case  to  be  given,  it  cannot  be  given  against  a  purchaser 
for  valuable  consideration  without  notice.  The  result  is  that 
ihe  decree  of  the  lower  court  will  be  reversed,  and  the  original 
suit  dismissed,  with  costs  to^  be  paid  throughout  by  the 

original  plaintiff. 

Appeal  alloived. 


appeUate  SunsiliiKtton  (aj 

Special  Appeal  No.  132  of  1863. 

Ananda'tyan  and  others Appellants. 

De'vaea'ja'yyan  and  others Respondents. 

A  custom  that  some  only  of  the  midbid4rs  of  a  village  should  bind 
the  co^wners  of  the  village  lands  is  valid. 

1864. 

'T'BQS  was  a  special  appeal  from  the  decree  of  E.  W.  "j^^TT^f^ 

"*•      Bird,  Civil  Judge  of  Negapatam,  in  Appeal  Suit  No.      of  lS63. 

1  of  1862,  modifying  the  decree  of  the  Principal  $adr  Amfn 

of  Negapatam  in  Original  Suit  No.  14  of  1860.    This  was  a 

suit  by  several  of  the  co-owners  of  the  lands  of  the  mlr^si 

village  of  Kanari  Bdjipuram  against  the  other  co-owners  to 

compel  an  exchange  of  certain  lands  valued  at  rupees 

2,874-3-0.    It  appeared  that  the  immemorial  custom  of  the 

village  was  that  on  the  expiration  of  every  nine  years  the 

Tillage-lands  should  be  redistributed  among  the  co-owners^b/ 

In  June  1850,  however,  they  executed  an  instrument  marked 

Ko.  1,  which  for  the  first  time  declared  that  the  holdings  of 

(a)  Present  Frere  and  Holloway,  J  J. 
(^)  See  supra  p.  5  note  (^r). 
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1864.  the  seyeral  mirfeid&rs  were  to  be  permanent^a/  Disputes 
"s^T^o  1 8 g  ^^^^  respecting  this  document,  and  a  mnchalki,  marked  D, 
<z^i868.  vas,  in  July  1850,  executed  before  the  tah^ildir  by  some  of 
the  forty  mirisid&rs  of  the  village  on  behalf  of  the  rest,  can- 
celling No.  1  and  restoring  the  old  custom.  In  1859,  how- 
ever, when  the  period  for  a  redistribution  came  round  again, 
the  first  twenty-nine  defendants  refused  to  consent  thereto,  al- 
leging that  they  were  not  bound  by  D.  The  Amin  found  that 
"  the  long-existing  practice  of  the  district  sanctioned  such  a 
proceeding,  and  as  a  rule  the  co-parceners  have  always 
sanctioned  similar  documents  executed  by  a  few  of  the  chief 
mirfeidirs,  and  that  it  is  always  taken  for  granted  that 

their  consent  is  given  to  the  execution  of  the  document."  He 
consequently  decreed  ''that  the  defendants  should  in  ac- 
cordance with  the  custom  of  the  village  exchange  with  the 
plaintiffs  the  land  specified  in  the  plaint,  with  the  exception 
of  certain  land  bought  by  the  thirty-sixth  defendant.  The 
Civil  Judge,  on  appeal,  affirmed  the  Amin's  decree,  except  in 
so  four  as  it  excluded  from  the  redistribution  the  land  bought 
by  the  thirty-sixth  defendant. 

Arthur  Bromson,  for  the  appellants,  seven  of  the  de- 
fendants, contended  that  the  muchalki  could  have  no  ope- 
ration against  the  appellants,  as  they  were  not  parties  and 
never  consented  thereto. 

Per  Curiam  : — 1£  that  were  so,  consider  what  openings 
for  fraud  would  be  left.  Here  the  $adr  Amin  finds  that  there 
is  a  custom  that  these  villagers  should  be  bound  by  some  of 
the  mirfeidirs  and  that  the  practice  has  long  existed.  We 
are  of  opinion  that  this  custom  is  perfectly  good,  and  that  the 
appellants  are  bound  by  the  exercise  of  it  which  has  been 
called  in  question  in  the  present  case.  The  appeal  must  be 
dismissed  with  costs. 

App^  dismieaed, 

(«)  A!chandirdrJtkam  ^^jtfitrtirSMth,  Tel.  etS^O'^o^^fL-ite 

dehaudrdirktmiu,  from  Skr.  dckandrdfrhm  '  until  moon  and  snn  (tud)\ 
t'niin  a,  and  ehandra  'moon'  and  ariut  'tun.'  See  1  Mad.  H.  C.  Rep. 
407,  and  add  this  to  the  fo  rmulas  of  limitation  there  mentioned :  "  as  long 
as  the  waters  of  the  Kiveri  flow,  yegetation  lasts,  or  till  the  end  of  time," 
Pt^ers  on  MirM  Highi  p.  80. 
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apptllatt  3nri^ittion  (a) 

Special  Appeal  No.  313  of  1863. 

Ja'afab  MoHi'-u-DfN  Sa'hib, Appellant. 

Xji  MoHf-u-Di'N  Sa^ib  and  others.... Respondents, 

Land  granted  for  the  endowment  of  a  khatibf  (6),  or  other  religious 
office,  cannot  be  claimed  by  right  of  inheritaDce. 

Where  such  a  grant  has  Eef  n  made  the  members  of  the  grantee^'s  fa- 
mily have  no  right  at  his  death  to  a  division  amongst  them  of  the  income 
derivable  from  the  land. 

The  right  to  the  income  of  snch  land  is  inseparable  from  the  office  for 
the  support  of  which  the  knd  was  granted. 

r  I  iHIS  was  a  special  appeal  Srom  the  decision  of  George        IM^* 
-*-     Ellis,  the  Civil  Judge  of  Cuddalore,  in  Appeal  Suits  j.  ^.^^su 
Nos.  77  and  78  of  1862,  reversing  the  decree  of  the  Mufti     ^/^g<>»- 
l^adr  Amin  of  Cuddalore  in  Original  Suit  No.  42  of  1861. 

The  suit  was  brought  for  the  recovery  of  the  profits  of 
the  ina'am  village-lands  of  Minamtir,  on  the  ground 
that  such  lands  had  been  granted  to  one  Muhammad  'All 
deceased,  the  {daintLflTs  grand&ther,  as  an  endowment  attach- 
ed to  the  office  of  KhaJtihfcJ,  and  that  the  plaintifi'  was  the 
sole  recognised  incumbent  of  this  office,  and  therefore  solely 
entitled  to  its  emoluments. 

The  9adr  Amin  decided  in  favour  of  the  plaintiff's  claim ; 
bat  this  decision  was  modified  by  the  Civil  Judge,  who 
affirmed  the  plaintiff's  title  to  the  office  of  Khatib,  but  de- 
dared  him  not  entitled  to  the  fiill  benefit  of  the  income  de- 
rivable firom  the  endowment.  Such  income  the  Civil  Judge 
ccMisidered  to  be  divisible  among  the  plaintifl^  the  first  defend- 
ant his  uncle,  and  the  other  members  of  the  plaintiff^s  fjEunily 
as  heirs  of  Muli^ammad  'All,  although  (as  the  Civil  Judge 
admitted)  the  lands  could  not  be  claimed  by  right  of  in- 
heritance. 

Arthu/r  Branson,  for  the  special  appellanti  the  plaintiff 

BA^dpdldchdrhi,  for  the  special  respondents,  the  firsts 
second,  third  and  fifth  defendants,  referred  to  Beg.  lY  of 
1831,  sec.  2  as  excluding  the  jurisdiction  of  the  Court. 

(a)  Present  Scotland,  C.  J.  and  JR^re  J. 
(3)  ^  ^^^^*-  '  tl^«  oflSce  of  preacher.' 

{e)  v__ri^^  * »  preRcfaerj  a  poblic  reader  or  spoaker/^Wiuoii, 


s 
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1 864.  Scotland  C.  J : — ^That  regulation  seems  to  apply  to  cases 

^^jTHh  813  ^^  gr«^*s  of  personal  charity,  and  not  to  religious  endow- 
^1863.      ments.    As  a  rule,  the  jurisdiction  vested  in  the  courts  of 
the  country  can  only  be  excluded  in  a  pai*ticular  case  by 
clear  express  prohibition. 

The  Court  delivered  the  following 

Judgment  : — ^It  has  been  clearly  established  that  the 
lands  in  question  were  granted  to  the  plaintiflTs  grandfather, 
Mul^ammad  'All,  to  be  held  as  an  endowment  fox  the  per- 
formance of  the  duties  of  the  office  of  Khatib  and  providing 
for  the  services  attached  thereto.  It  also  appears  that  the 
plaintiff  succeeded  to  the  office  and  has  been  performing  the 
duties  of  it ;  and  the  sole  question  is  whether  the  plaintiff 
became  entitled  in  right  of  the  office  to  receive  the  whole 
amount  of  ttrvai  derived  from  the  lands  oi'  only  a  share  of 
it,  the  same  being  divisible  amongst  the  members  of  Mu- 
hammad 'All's  family  at  his  death.  We  are  of  opinion  that 
the  enjoyment  of  the  land  passed  with  the  office,  and  that 

the  plaintiff  in  right  of  the  office  was  entitled  to  receive  the 
whole  of  the  tirvaL 

The  lands  having  been  granted  for  the  endowment  of  a 
religious  office  could  not,  as  observed  by  the  Civil  Judge,  be 
claimed  by  right  of  inheritance ;  and  for  the  same  reason  the 
members  of  Muhammad  'Alfs  family  had  no  right  at  his 
death  to  a  division  amongst  them  of  the  tlrvai  derivable 
from  the  land.  The  right  to  the  enjoyment  of  the  returns 
from  the  lands  was  not  separable  from  the  office  for  the  sup* 
port  of  which  the  grant  was  made,  and  the  plaintiff,  as  the 
legal  holder  of  the  office,  and  charged  with  the  due  perform- 
ance of  all  the  duties  and  services  attached  to  it,  was  entitled 
to  demand  and  receive  the  tlrvai. 

We  are  therefore  of  opinion  that  the  decree  of  the  Civil 
Judge  must  be  reversed  and  the  decree  of  the  $adr  Amin 
affirmed.  The  costs  of  the  plaintiff  in  this  and  the  lower 
courts  to  be  borne  by  the  first,  second,  third,  fourth  and 
fifth  defendants. 

Appeal  allowed. 
Kont.— See  HetUfya  Book  XV,  Hamilton^a  transition  p.  346. 
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lafppellate  Sarisaitrtton  {a) 

Begular  Appeal  No.  69  of  1863. 

Pekuballi  Subhara'mareddi  and  others. .  .AppeUanU 
Bhi'mara'ju  Ra'maya Respondent 

A  Takfl  received  money  for  his  clients  and  gave  it  to  their  fgentfor 
delivery  to  tbem :  the  agent  did  not  deliver  it  accordingly  and  the  vakfl 
was  compelled  by  the  Civil  Court  to  pay  it  over  agaio.  The  vakfl  there- 
upon sued  the  agent  for  the  money  i^Eeld,  first,  that  the  ease  fell  under 
sec.  16  of  the  Act  of  limitations ;  seconaiy,  that,  treating  the  case  aa  one  of 
implied  contract,  the  (»use  of  action  arose  when  the  plaintiff  was  com* 
peued  to  pay  money  which  the  defendant  was  legally  bound  to  pay ;  andj 
thirdly,  that  if  the  defendant  was  in  truth  the  plaintiff's  agent,  but  had  in- 
dnced  the  plaintiff  to  make  him  so  by  the  fraudulent  representation  that  he 
was  the  agent  of  the  clients^  the  cause  of  action  woddhave  arisen  at  the 
discovery  of  the  fraud. 

rriHIS  waa  a  regular  appeal  from  the  decree  of  E.  Story,       1864. 
-*-     the  Civil  Judge  of  Nellore,  in  Original  Suit  No*  8  of  r^j  ^o  ti 
1863.  Vi868.    . 

Mdjdgiipdldchiirlu  for  the  appellants,  the  defendants. 
Uouhgayya  Ndyv4u  for  the  respondent,  the  plaintiff. 

The  facts  appear  from  the  following 

Judgment  : — ^This  was  a  suit  for  the  recovery  with  in- 
terest, of  rupees  3,388-9-6  received  by  the  plaintiff  on  ac- 
count of  his  clients,  and  delivered  to  the  second  defendant, 
of  the  same  &mily  as  their  agent,  for  transmission  to  tbem. 
It  is  allied  that  the  defendant  did  not  deliver  the  money* 
and  that  the  plaintiff  was  compelled  by  an  order  of  the 
CSvil  Court  to  pay  it. 

The  defendant,  in  effect,  alleged  that  the  money  had 
been  paid. 

The  Civil  Judge  decreed  the  amount  sued  for,  and  in 
appeal  it  was  scarcely  attempted  to  deny  that  he  had  cor- 
rectly appreciated  the  evidence.  In  truth,  the  evidence,  if 
believed,  would  not  prove  pa3rment. 

The  £rdt  question  is  tipon  the  Act  of  limitations,  and 
it  is  clear  that  the  case  Mis  under  section  16,  for  it  is  mani- 
festly a  suit  for  which  no  other  period  of  limitation-  is  ex« 

<a)  Frwent  Phillips  fuicl  BoUowtj^  J  '• 
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1864.  pressly  provided.  K  brought  within  six  years,  therefore,  it  in 
JL  A.  No.  C9  ^^  brought.  Moreover,  treated  as  a  case  of  contract  as  this 
^^^^'  appeal  treats  it,  the  cause  of  actioa  arose  in  1863,  the  period 
at  which  the  plaintiff  was  compelled  to  pay  money  which  the 
second  defendant  was  legally  compellable  to  pay^a/  That 
compulsion  was  an  order  of  the  court  upon  one  of  its  own 
practitioners,  and  it  is  quite  sufficient  to  deprive  the  trans- 
action of  the  slightest  colour  for  the  argument  that  the  pay- 
ment was  voluntary.  It  is  clearly  a  case  in  which  the  re- 
quest will  be  implied.  If,  however,  the  second  defendant 
was  in  truth  the  agent  of  the  plaintiff,  but  induced  the 
plaintiff  to  make  him  so  by  the  fraudulent  representation 
that  he  was  the  authorized  agent  q£  the  women^  the  cause 
of  action  would  arise  at  the  discovery  of  the  fraudulent  re- 
presentation and  still  in  1863.  The  case  haa,  however,  been 
treated  throughout  as  a  case  of  implied  contract,  and  so 
treating  it,  there  exists  no  doubt  of  the  plaintiff's  right  to 
recover.    This  appeal  must  be  dismissed  with  costs. 

Appeal  diamisaed. 
(a)  1  Smith  L.  C.  5Ui  ed.  p.  140. 


SIpptUate  ^nriiHittion  (l) 

Seferred  Case  Ko.  2  of  1864. 
KoixuLkM  PiUAi  agcmiat  KoviL  Chqtna  FvtiAi. 

A  wnnfadAri  was  attached  in  1837,  and  the  Collector,  without  autho- 
rity from  the  Board  of  Bevenue  or  the  GoTemment,  remitted  a  por- 
tion  of  the  tlrvai  and  continued  such  remissions  till  1842,  when  the 
xamlndArf  was  restored.  The  then  zamind&r  and  bis  successors  con* 
tinned  the  remissions,  always,  howeyer,  enterinff  the  faisal  rates  in  the 
pa^^  and  setting  down  the  remissions  as  mmMd. 

In  1861  the  plaintiff  became  lessee  of  the  aamfnd&rt  and  in  1662, 
pursuant  to  notice,  he  tendered  pat^as  for  faisll  1372  to  the  defendant 
and  the  rrots  at  the  fedsal  rates. 

J9tfAf:— First,  that  the  plaintiff  was  not  precluded  fromraising  the  rents 
to  the  amoant  of  the  faisal  assessment :  second,  that  the  Act  of  limitations 
did  not  apply  ;  and,  third,  that  the  plaintiff  might  sue  in  a  Court  of  Small 
Causes  for  the  rent  due  for  fasli  1272. 

The  word  'suit*  in  the  proyiso  of  sec.  3  of  Act  XLII  of  1860  refers 
to  regular  suits  before  a  Collector  under  Act  X  of  1859  and  not  to  tho 
summary  proceedings  under  Begulation  XXVIIL  of  1802  and  sec  2 
of  Regulation  Y  of  1822. 

1864.       /^ASE  referred  for  the  opinion  of  the  High  Court  by 

JL^<»^  •^-  ^-  CWcIm^Jm™!  Ju^  of  the  &naU  Causes  Court 

-  ^  1664.     at  Madura^  in  Suit  Na  1449  of  186S.    The  &ct8  stated 

(b)  Frese&t  Scotland^  0.  J.  and  Prerc;  J. 
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were  as  follows : — Stdt  No.  1449  of  1863  was  brought  by       1864. 
the  plaintiff  as  lessee  of  the  zamind&ri  of  Eannivadi  for  — »-^^^~-^ 

*  JC,  C,  No,  2 

rapees  194-8-8  being  the  arrears  of  kist  due  by  the  defend-     ^1864. 
ant  for  the  lands  cultivated  by  him  in  fa^li  1272  (A.  D. 
1862-63),  upon  pa(ti  fixed  at  fiui^al  rates,  tendered  to  and  re- 
fused by  the  defendant. 

The  defendant  admitted  that  the  demand  was  ac- 
cording to  the  fidfal  rate,  but  contended,  first,  that  the 
plaintiff's  claim  was  barred  by  the  law  of  limitation,  inas- 
much as  the  Collector  of  the  district  some  time  prior  to 
fisii^li  1237  when  the  zamind&ri  was  under  his  management, 
granted  a  remission  of  a  portion  of  the  ttrvai ;  secondly,  that 
this  demand  was  unjust  and  excessive ;  and,  thirdly,  that 
the  suit  being  for  one  year's  tfrvai  was  not  cognizable  by 
a  Small  Causes  Court,  but  by  the  Revenue  authorities. 

It  appeared  that  the  zamind&ri  of  Eannivadi  was  at- 
tached for  arrears  of  kist  in  1827  and  remained  so  till 
1842.  In  1827  the  then  CoUector  Mr.  Bous  Peter,  without 
any  authority  firom  the  Board  of  Revenue  or  Government, 
remitted  a  portion  of  the  tirvai  to  the  ryots,  and  continued 
these  remissions  during  the  whole  time  the  country  was 
imder  his  management.  In  1843  the  zamindiiri  was  restor- 
ed to  the  then  zamind&r,  and  both  he  and  his  successors 
followed  the  same  practice,  at  the  same  time  applying  to 
Government  for  a  reduction  ofpeshkash,  which,  however, 
was  not  {punted.  The  b^dl  rates  were  always  entered  in. 
pat(&3  and  the  remission  was  set  down  as  Tmundsibfa)  or 
remission  that  was  proper  and  convenient.  In  1861  the 
plaintiff  became  the  lessee  of  the  zamind&ri  and  finding 
himself  unable  to  meet  the  demands  upon  the  estate,  re- 
solved to  have  recourse  to  the  faif  al  rates  of  assessment. 
Accordingly  in  1862  previous  to  the  commencement  of 
fasli  1272  he  issued  an  ishtih&r  to  the  ryots,  to  the  effect 
that  if  they  would  consent  to  pay  him  one  year's  assess- 
ment as  ina'am  to  clear  off  the  debts  on  the  estate,  he  would 
continue  the  reduced  assessment,  but  if  not  he  should  be 
obliged  to  resort  to  the  fai^al  rate.  He  also  requested  that  if 
any  ryots  took  exception  to  this  demand  they  should  ap- 
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JJS64.  pear  before  bim  with  petitions  within  two  months.  In  accord- 
J?.  CNo.  2  ^'^ce  with  this  proclamation  and  as  no  objections  were  forth- 
of  1864.  eoxning,  the  plaintiff  tendered  a  pafffi  to  the  defendant,  as 
well  as  to  other  ryots,  according  to  the  rates  laid  down  at 
ihe  £ufal,  bat  the  defendant  at  the  time  refused  to  receive 
the  pattS,  and  has  since  withheld  all  payment  of  his 
rent  for  that  fii§lf.  The  plaintiff  accordingly  now  sued 
for  the  rent  due  for  fa^lf  1272. 

Upon  the  foregoing  fiswjts  the  Judge  was  of  opinion 
that  the  demand  of  the  plaintiff  was  good  in  law,  that  it 
was  not  barred  as  pleaded,  and  that  the  case  was  cogniza- 
ble in  the  Court  of  Small  Causes.  But  upon  the  application 
of  the  defendant  he  referred  this  case ;  and  accordingly  the 
questions  for  the  decision  of  the  High  Court  were 

"  First,  Whether  the  plaintiff's  demand  is  good  in  law. 

"  Secondly,  Whether  or  not  the  case  was  barred  by  the 
statute ;  and 

"  Thirdly,  Whether  the  case  is  cognizable  by  the  Judge 
of  the  Court  of  Small  Causes." 

Norton  and  Mayne,  for  the  plaintiff 

Geo.  Brandon  and  Arthur  Bra/nson,  for  the  defendant. 

The  Court  delivered  the  following 

Judgment  : — ^We  are  of  opinion  upon  the  facts  stated 
that  the  payment  by  the  ryots  of  less  than  the  full  amount 
of  the  Sfu^al  rates  for  the  several  years  mentioned  in  the 
case  did  not  preclude  the  plaintiff,  as  lessee  of  the  zamfndlurf^ 
from  again  raising  the  rents  to  the  amount  of  the  fied^al  as- 
sessment, and  issuing  paft&s  at  such  rates  for  a  new  £a.$lL 
The  former  assessment  remained  unchanged  and  in  force ; 
and  an  entry  of  the  full  amount  of  the  assessment  was,  it 
appears,  regularly  continued  in  the  patt&  issued  at  the  re- 
duced rents.  All  that  the  plaintiff  did  was  to  discontinue 
for  a  new  fi^li  the  remission  which  up  to  1861  had  been  as 
an  indulgence  allowed  to  the  ryots  from  fa^li  to  &9li ;  and 
having  duly  tendered  to  the  defendant  a  patt4  we  are  of 
opinion  that  he  is  entitled  to  enforce  his  daim  against  the 
defendant  for  the  increased  amount  We  are  also  of  opinion 
that  the  Act  of  limitations  has  no  application  to  the 
claim.    As    respects  the  third  question   we    think  that 
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a  Court  of  Small  Causes  is  not  barred  by  the  proviso  in  1864. 
section  3  Act  No.  XTJI  of  1860  from  taking  cognizance  of  a  ^  ^^  ^^ 
suit  of  this  description.  The  summary  process  authorized  ^f  ^863. 
by  Regulation  XXYIII  of  1802  and  section  2  Regulation  V 
of  1822^a^  for  recovery  of  rent  by  distress  or  arrest  and  im- 
prisonment differs  widely  in  character  from  the  procedure 
prescribed  for  a  regular  suit ;  and  we  think  that  the  word 
"suit"  in  the  provision  of  section  3  of  Act  XLII  of  1860^6; 
refers  to  regular  suits,  and  consequently  that  summary  pro- 
ceedings under  those  Regulations  cannot  be  considered  as 
"  suits"  within  the  meaning  of  the  proviso.  In  the  Presidency 
of  Bengal  the  remedy  for  a  landholder  desirous  of  enforcing 
his  claim  for  rent  against  a  tenant  is  by  regular  suit  before 
a  Collector  under  the  provisions  of  Act  No.  X  of  1859,  ap- 
pealable direct  to  the  Gvil  Judge  or  the  High  Court,  as  the 
case  may  be ;  and  we  think  that  it  is  to  suits  of  this  latter 
description  that  the  proviso  in  section  3  of  the  Small  Cause 
Court  Act  XLII  of  1860  was  intended  to  apply. 

(a)  First.  Collectors  are  hereby  authorized  to  take  primarjr  cogni- 
zance, b^  summary  process,  of  all  cases  which,  uader  the  provisions  of 
Begolationa  XXvIlI  and  XXX  of  1802,  were  summarily  cognizable  by 
the  zila'  courts,  with  the  exception  of  the  oases  referred  to  in  Sections 
XXXY  and  XL,  Regulation  XXVlII  of  1802  ;  and  they  shall  have  power 
to  assess  such  damages,  penalties  and  costs  as  may  appear  to  them  proper, 
but  not  exceeding  in  any  case  the  amount  limited  in  the  particular  provi. 
sion  of  the  Eegulation  under  which  each  case  was  respectively  cognizable 
in  the  zila'  courts. 

Second.  Provided,  however,  that  no  damages,  penalties  or  costs 
which  a  collector  may  award  under,  this  Section,  shall  be  levied  until  after 
the  expiration  of  the  period  hereinafter  limited,  during  which  an  appeal 
may  be  preferred  against  the  said  collector's  decision. 

(b)  The  following^  are  the  suits  which  shall  be  cognizable  by  Coarts 
of  Small  Causes  constituted  under  this  Act,  namely,  claims  for  money  due, 
wketker  on  bond  or  other  contract,  or  for  rent,  or  for  personal  property,  or 
for  the  value  of  such  property,  or  for  damages,  when  the  debt,  damage  or 
demand  does  not  exceed  in  amount  or  value  the  sum  of  five  hundred  Ru- 
pees. Provided  that  no  action  shall  lie  in  anv  such  Court  on  a  b^anoe  of 
partnership  account,  unless  the  balance  shall  have  been  struck  by  the 
parties  or  their  agents ;  or  for  a  share  or  part  of  a  share  under  an  intestacy, 
or  for  a  legacy  or  part  of  a  legacy  under  a  will ;  or  for  any  claim  for  the 
rent  of  land  or  any  other  claim  for  which  a  suit  may  be  brought  before  a 
Revenue  Officer;  or  for  the  recovery  of  damages  on  account  of  alleged  per- 
sonal injuries,  unless  special  damages  of  a  pecuniary  nature  shall  have  re- 
sulted ^om  such  injury. 
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appellate  SurtsdiMton  (aj 

Special  Appeal  No.  366  of  1863. 

PALASnTAPPA/  Chstti  and  others .AjypeUants. 

^BUMUOAM  ChetTI  and  another BesportderUs. 

As  between  Hiodfis  oral  evidence  it  adoussible  to  shew  that  land 
nominally  purchased  for  A  and  convejed  to  him  bj  an  instroment  in  writ- 
ing was  really  purchased  for  A,  B,  and  G. 

SpecM  A^^eaU  No.  127  ^1855«  No.  122  ^1856,  No.  26  ^1858,  and 
No.  2S0  of  185!^  overruled. 

Special  Appeal  No.  366  ^1861  coneuned  in. 

OopeekriH  Qoeain  v.  Onngapwumi  QoeaU  (6  Moo.  I.  A.  G.  13}followed. 

1864.       riliUS  was  a  special  appeal  against  the  decision  of  the 
S.  A.  No.  86tt  Principal  §adr  Amin  of  Coimbatore,  in  Appeal  Suit 

"f  ^^^^'  No.  247  of  1862,  aflSrming  the  decree  of  the  District  Munsif 
of  Coimbatore,  in  Original  Suit  No.  42  of  1862.  The  plain- 
tiff sued  to  recover  one-third  of  certain  lands  in  the  l^asba 
Coimbatore,  together  with  one-third  of  the  net  profits.  It 
appeared  that  in  1851  one  Ahki^pa  Chetti,  deceased  (the 
plaintiff's  adoptive  father)  and  the  first  and  second  defend- 
ants agreed  to  buy  the  lands  in  question  in  the  name  of  the 
first  defendant,  and  that  each  of  the  three  purchasers  should 
have  an  equal  third  share  of  such  lands  when  purchased. 
The  lands  were  bought  accordingly,  a  bill  of  sale  was  executed 
by  the  vendor  in  fiEivour  of  the  first  defendant  and  the  pur- 
chase-money due  for  Ahkappa's  share  was  paid  to  the  first 
defendant.  Tlie  first  defendant  refusing  to  assign  Ankappa's 
share,  the  present  suit  was  brought.  The  Munsif  and,  on 
appeal,  the  $adr  Amin  admitted  oral  evidence  to  shew  for 
whom  the  lands  were  really  bought,  and  accordingly  decided 
in  favour  of  the  plaintiff.    All  the  parties  were  Hind&s. 

Mayne,  for  the  appellants,  the  first  and  second  defend- 
ants, admitted  that  in  an  English  Court  of  Equity  oral  evi- 
dence would  be  receivable  to  shew  the  real  nature  of  the 
transaction ;  but  contended  that  a  series  of  decisions  by  the 
late  §adr  Court  had  established  that,  as  between  Hindijs  in 
the  Madras  Presidency,  a  trust  could  not  be  set  up  by  such 
evidence,  contrary  to  the  express  terms  of  an  instrument  in 
writing :  Special  Appeal  No.  127  of  lS56(b) :  Special  Appeal 
No.  122  of  185G(c):  Special  Appeal  No.  26  of  186S(d): 
Special  Appeal  No.  280  of  1859(e). 

(a)  Preacni  Scotland,  C.  J.  and  Frere,  J. 
(A)Referred  toinM.8.D.1860p.  99.       (e)  Mad.  S.  Dec.  1867  p.  14. 
{d)  M.  S.  D.  1858  p.  106.  (e)  Mad.  S.  Dec.  1860  p.  98. 
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It  is  true  that  Special  Appeal  No.  366  of  186(Ya;  is        1864. 
contra ;  and  Gopeekrist  Oosam  v.  Ov/ngaperscmd  Oo8ai7i(b),  g-^^—g^ 
is  a  distinct  authority  for  upholding  the  validity  of  a  bendmi     o/li^s. 
purchase.    The  latter  case,  however,  arose  in  Bengal 

The  respondents  did  not  appear. 

Scotland,  C.  J. : — ^There  really  can  be  no  doubt  in  this 
case.  The  question  is  whether,  as  between  Hindiis,  where, 
as  here,  land  is  purchased  and  the  conveyance  taken  in  the 
name  of  one,  but  the  purchase-money,  altogether  or  in  part, 
comes  from  another,  a  writing  is  absolutely  necessary  to 
establish  a  trust  in  favour  of  the  latter.  I  am  clearly  of 
opinion  that  it  is  not.  I  adhere  to  and  repeat  the  proposition 
laid  down  in  a  case  reported  at  p.  100  of  the  first  volume  of 
the  Madras  High  C!ourt  Reports — ''  in  no  case  does  Hindii 
law  appear  absolutely  to  require  writing,  though  as  evidence 
it  regards  and  inculcates  writing  as  of  additional  force  and 
value."  That  case,  no  doubt,  arose  on  an  exchange.  But 
as  regards  the  admissibility  of  oral  evidence  there  is  no  dis;- 
tmcti<»i  between  it  and  the  present. 

As  to  those  cases  cited  from  the  Sadr  Decisions  (with 
the  exception  of  Special  Appeal  No.  366  of  1861,  in  which 
I  concur)  I  can  only  express  my  dissent  from  them  if  they 
are  to  be  taken  as  laying  down  absolute  law  as  to  the  inad- 
missibility of  oral  evidence  under  the  circumstances  respect- 
ively appearing  therein.  The  decision  in  the  sixth  volume 
of  Moore's  Indian  Appeal  Cases  is  a  clear  authority,  if  such 
were  wanted,  %3  to  the  validity  of  a  bendmi  transaction ; 
and  there  seems  no  ground  whatever  for  supposing  that  in 
this  respect  the  Hind6  law  of  Bengal  differs  from  that  which 
prevails  in  this  Presidency.    The  appeal  must  be  dismissed. 

Fkere,  J.  concurred. 

Appeal  dismiaaed. 

(tf)  *' When  a  Mu^jammadan  bosband  parchased  property  in  the  name 
of  kb  ivife,  and  such  propert?  was  sold  by  the  Sheriff  in  an  action  against  the 
hoalMBdy  and  the  wife's  orother  claimed  under  an  assignment  from  the  wife, 
aad  tiie  Court  found  collnsion  between  the  husband  and  brother : — Held, 
that  tiie  Court  was  warranl^  in  finding  that,  though  the  property  stood 
in  tba  aaoie  of  the  wife,  yet  that  it  was  in  fkct  the  property  of  the  hus^ 
baad.  (Both  Courts  founa  that  the  alleged  assignment  from  the  wife  was 
aflMftiT  and  decreed  the  plaintiff  the  possession  of  the  property  which 
bennmaaed  at  the  Sheriirs  sale.  The  brother  appealed)  S.  A.  rejected. 
36f  of  1860.  90th  July  1861  [Present]  Phillips  and  Frere  [J  J.]"  Exre- 
kitme  Mr.  1  W-  Branson. 

{b)  6  Moo.  I-  A.  Cases  13. 
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Regular  Appeal  No,  25  of  1861. 

GoLLA  Na'qabhu'shastam Appellant 

Kakakala  GAiTGATYA'  and  SLnoiher,.,. Respondents. 

A  member  of  an  ordinary  trading  partnership  dissoluble  at  wiU  cannot, 
except  under  special  circumstances,  seek  an  account  without  praying  a 
dissolution. 


1864. 


February  25.  HPHIS  was  a  regular  appeal  from  the  decision  of  C.  R. 
H.  A.  No.  25  •*■  Pelly,  the  Acting  Civil  Judge  of  Masulipatam,  in  Ori- 
~ '- —  ginal  Suit  108  of  1859.  This  suit  was  brought  by  the  plain- 
tiff, as  partner  in  the  Brig  Ratnamfla,  for  rupees  2,713-3-2 
said  to  be  due  to  him  by  the  defendants,  his  co-partners,  on 
various  accounts,  but  chiefly  in  respect  of  profits  made  by 
the  ship  on  her  voyages  from  1854  to  1858.  He  did  not  ask 
a  dissolution.  The  Civil  Judge  decreed  the  first  defendant, 
who  managed  the  affairs  of  the  ship,  to  pay  rupees  770-7-llf 
to  the  plaintiff  and  rupees  l,032-7-4|  to  the  second  defend- 
ant, with  interest  from  the  date  of  judgment  at  the  rate  of 
one  per  cent,  per  mensem. 

Mayne,  for  the  special  appellant,  the  plaintiff. 

Sloan,  for  the  first  defendant. 

Geo.  Branson,  for  the  second  defendant. 

The  judgment  of  the  Court  was  delivered  by 

HoLLOWAY,  J. : — So  fiekr  as  the  extremely  obscure  plead- 
ings enable  us  to  form  an  opinion,  the  plaintiff  allies  himself 
to  be  a  partner  in  a  ship  and  her  trading  voyages  imd  chums  a 
sum  of  money  on  various  accounts,  but  mainly  profits  made. 

The  first  defendant  seemed  to  deny  the  partnership 
with  himself,  although  not  very  distinctly ;  but  allied  that 
there  was  nothing  due  to  either  the  plaintiff  or  the  second 
defendant.    In  his  rejoinder,  he  seems  to  admit  it. 

The  second  defendant,  another  partner,  really  support- 
ed the  plaintiff's  demands,  and  allied  demands  of  his  own 
upon  the  first  defendant. 

The  Civil  Judge  made  a  decree  settling  the  sums  due 

by  the   first   defendant  to  the  plaintiff  and  the  second 

defendant. 

(a)  Present  Phillips  and  HolIoway«  J  J. 
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At  the  first  hearing  of  this  case  a  compromise  was  re-  1864. 
commended,  and  the  case  stood  over  for  the  purpose  :  but  J^^  ^^' 
nothing  has  been  done  by  the  parties  thereupon.  It  was  of  1861, 
also  intimated  that  the  case  was  one  of  a  very  peculiar  cha- 
racter and  that  it  was  exceedingly  doubtful  whether  such  a 
suit  ought  to  be  permitted.  On  a  further  consideration  we 
are  of  opinion  that  to  allow  such  a  sidt,  would  be  to  autho- 
rize all  trading  adventurers  to  compel  the  courts  to  perform 
the  ofiice  of  book-keepers  to  them.  There  would  be  nothing 
to  prevent  these  so-called  partners  still  carrjdng  on  their 
joint  adventure,  still  striving  as  they  certainly  woidd  do,  to 
over-reach  one  another,  and  resorting  monthly  to  the  court 
to  settle  the  consequent  squabbles  between  them.  We 
think  it  most  inexpedient  that  such  proceedings  should  be 
permitted,  and  we  are  unable  to  find  any  warrant  for  them 
in  the  law  of  any  civilized  nation.  The  common  law  of 
England  would  of  course  not  entertain  such  an  action : 
BoviU  V.  Hom/nuynd(a),  Whether  a  bill  in  equity  for  an  ac- 
count will  be  permitted,  without  a  prayer  for  a  dissolution, 
is  a  more  difficult  question.  That  it  will  not,  was  the  dis- 
tinct opinion  of  Lord  Eldon  in  Forman  v.  Homfrayfb) ;  and 
that  great  Judge,  in  answer  to  the  argument  of  Sir  S. 
Bomilly,  said  ''  if  a  partner  can  come  here  for  an  account 
merely  pending  the  partnership,  thei*e  seems  to  be  nothing 
to  prevent  his  coming  annually."  If  Lord  Eldon  had  been 
acquainted  with  Asiatic  litigants,  he  would  have  expected 
a  more  frequent  recurrence.  It  is  important  also  to  notice 
that  Sir  S.  Bomilly  admitted  his  inability  to  produce  any 
authority  for  such  a  bill. 

WaHworth  v.  HoU(c),  in  which  Lord  Cottenham  is 
supposed  to  have  over-ruled  the  doctrine  of  Lord  Eldon,  was 
a  case  of  very  special  circiunstances.  It  was  a  prayer  that 
an  account  should  be  taken  of  the  partnership  assets  of  a 
bankrupt  joint  stock  company,  the  assets  secured,  a  re- 

(a)  6  B.  &  C.  149.  '^  Except  in  an  action  of  acconnt,  which  is  almost 
obaolete,  it  is  a  general  rnle  that  between  partners,  whether  they  are  so  in 
ffenerid  or  for  a  particular  transaction  only,  no  accoant  can  be  taken  at 
uw,  nor  except  in  an  action  of  account,  can  a  partner  sue  another  at  law, 
unless  the  caose  of  action  is  so  distinct  from  the  partnership  accounts  as 
not  to  intoWe  their  consideration,  and  unless  the  plaintiff  if  he  recoyers 
will  be  joslified  in  keeping  what  he  may  get  without  afterwards  having  to 
aeoonnt  to  his  co-partners  for  it."    Lindley  on  Partnership,  739. 

{b)  8  y.  &  B.  329,  and  see  per  Alderson  B.  in  Knebell  y.  White,  2  Y. 
ft  C.  Ex.  15,  21. 

(4  4  My.  &  Cr.  619.  See  Hall  y.  Hall,  3  Mac.  &  G.  89  per  Lord 
Inuo  L  C,  See  too  per  Wood  Y.  C.  2  Johns,  &  H.  114. 
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1864.       ceiver  appointed,  and  the  whole  converted  into  money  and 
JS?r  ^PP^^d  ^  aatisfax^tion  of  the  partnership  debts ;  and  at  page 
efi86i.     635  of  the  report,  the  Lord  Chancellor  puts  the  rehef  upon 
the  special  circumstances  of  that  case. 

The  dictum  of  Sir  J.  Leach  in  Hcmrieon  v.  Armitag€(a) 
is  wholly  extra-judicial,  for  he  considered  the  partnership 
not  established.  Richards  v.  Daviesfb)  is,  indeed,  a  dis- 
tinct decision  by  the  same  learned  Judge,  who,  without 
remark  upon  Mr.  Femberton's  argument  shewing  the  real 
nature  of  Forman  v.  Homfray,  which  in  the  former  case  Sir 
J.  Leach  had  mistaken,  chose  to  overrule  the  dictum  of 
Lord  Eldon.  The  partnership,  too^  in  this  case  was  for  a 
long  term  of  years  which  had  not  expired.  The  late  Vice- 
chancellor  of  England  distinctly  refused  to  follow  Sir  J. 
Leach's  dictum,  and  pointed  out  the  absurd  consequences 
which  would  result  from  it^c^;  and  Lord  Cottenham's  ^hint- 
ed dissent  in  a  case  (WctHworth  v.  HoU)  which  be  admitted 
to  be  entirely  distinguishable,  can  by  no  means  be  taken 
as  over-ruling  Lord  Eldon's  doctrine.  FairiJuyme  v.  Wes- 
ton(d)  is  another  case  in  which  an  account,  an  injunction^ 
and  a  receiver  were  granted  without  a  prayer  for  a  dissolu- 
tion ;  but  here  the  fraudulent  acts  of  the  partner  were 
done  and  were  alleged  to  be  done  to  force  on  a  dissolution. 
The  yice-Chancellor  Wigram  held  the  bill  not  demurrable 
because  there  was  not  a  prayer  for  a  dissolution.  There  is 
therefore  no  authority  whatever  for  the  position  that  a 
member  of  a  common  trading  partnership,  dissoluble  at 

wiU,  may,  under  ordinary  circumstances,  seek  an  accoilnt 
without  praying  a  dissolution. 

We  are  of  opinion  that  it  would  be  most  pernicious  to 
introduce  such  a  doctrine ;  and,  reversing  the  decree  of  the 
Court  below,  we  dismiss  the  original  suit  without  costs. 

Appeal  allowed. 

(a)  4  Madd.  143.  (6)%  Ross,  ft  Myke,  347. 

(c)  Lotcambe  ▼.  BmsM^  4  Sim.  8.     {d\  8  Hare,  387.  Sere,  too^  the 
partnerBhip  was  for  a  term  of  jean  whieh  had  not  expired. 

Note.— The  Beporter  has  reason  to  know  that  the  cases  qnoted  st 

S.  811  of  Mr.  Lindlej's  Law  of  Fartnenkip^Skeppard  ▼.  Oifenfird,  1  K. 
J.  491 :  Jpfierly  y.  Pd^,  1  Ph.  779  and  OemeitU  t.  Bowes,  17  Sim.  167— 
in  support  oi  the  proposition  thtt  "the  last  remnant  of  the  doctrine 
that  in  partnershin  cases,  there  oan  be  no  account  without  a  dis8olntioD» 
must  beconsiderea  as  swept  awsy*'  were  considered  bv  the  learned  Judge, 
who  pronounced  the  above  decision,  as  dbtinguishabfe  and  as  not  carry- 
ing anj  farther  the  doctrine  in  WaUworih  ▼.  HoU. 

In  Skeppard  ▼.  Oxenfitrd  the  pbdntiff  and  defendant  were  respectiyely 
eetiui  que  (rust  and  trustee.    In  Apperl$  y.  Page  and  ClemenU  y.  Boiwe$^  as 
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in  Wil9<m  ▼.  Stanhope  2  Coll.  629,  and  Cooper  ▼.  Webb,  15  Sim.  454,  the        1864. 
parties  were  too  nomerona  to  be  brooelit  before  the  Oourt.    (Hence  a  February  26, 
diaaolution  could  not  be  prmd,  for  to  a  oill  prayinf(  a  dissolution  all  the   B,  A,  No,  25 
partners  mnst  be  parties :  Boons  Y.Stokee,  1  Keen  24  :  Biehardson  y.  HMt-     of  1861. 
inge,  7  Beav.  307).    In  Apoerlm  v.  Page^  moreover,  as  in  WaUworih  y.  Holt, 
the  partner^p  had  proTea  a  failure. 

(hi  the  whole  it  seems  that  the  old  mle— that  a  svdt  for  an  account 
must  pray  a  dissolution— is  still  in  force  except  in  the  following  cases : 
1st.  where  one  partner  has  sought  to  withhold  from  his  co-partner  the 
profit  arising  from  some  secret  transaction  (Eickena^,  Congreve^  FaweettY. 
WkUehoue,  1  R.  ft  M.  150, 133,  Lindley  Ftp.  404, 806, 807).  2Dd.  Where 
one  partner  has  sought  to  exclude  or  expel  his  co-partner  or  to  drive  him 
to  a  dissolution  {Chmaple  v.  CadeU,  Jac.  687,  Fairthome  v.  Weston,  Lindley 
807, 809).  3rd.  Where  the  partnership  has  proved  a  failure  and  a  limited 
account  will  result  in  justice  to  all  parties :  WaUworih  v.  HoU  and  Lind- 
ley 809.  4th.  Where  one  co-owner  of  a  mine  has  excluded  another  .from 
his  share  of  the  profits,  (Benilef  v.  Baiee,  4  Y.  ft  G.  Ex.  1 82) .  5th.  Where, 
as  in  the  ease  of  most  jomt  stock  companies,  the  partners  are  so 
numerous  that  it  is  impossible  to  make  them  all  parties  (38  is  not  too 
great  a  number,  Bainbridge  v.  Burton,  2  Beav.  539).  6th.  Wliere  the  part- 
nership is  for  a  term  of  years  which  has  not  expired.  7th.  Where  the 
Court's  interference  is  needed  to  prevent  the  loss  or  destruction  of  part- 
nership property,  3  Mac  ft  Q.  89  :  Miles  v.  Thomas,  9  Sim.  606,  609. 


9[{)])tUatt  Sartsdiutton  {a) 

Begvlar  Appeal  No.  63  of  1863. 

QivA  Rau  NANAjf Appellcmt 

Je'vana  Rau  and  others ...t... Respondents. 

An  estoppel  in  pais  need  not  be  pleaded  in  order  to  make  it  ob- 
ligator. 

With  the  Indian  system  of  pleading  a  partes  statement  in  a  ludicial 
proceeding  cannot  be  excluded  like  allegations  m  bills  in  equity  ana  plead- 
ings at  common  law. 

But  mere  statements  for  the  purpose  of  a  particular  judicial  proceed- 
ing can  only  be  conclusive  evidence  in  another  proceeding  as  to  such  ma- 
terial facts  embodied  therein  as  must  have  been  found  affirmatively  to 
warrant  the  judgment  of  the  Court  upon  the  issues  joined.  They  are  then 
conduaive  bietween  the  same  parties,  not  because  they  are  the  statements 
of  those  parties :  but  because  for  all  purposes  of  present  and  prospective 
litigation  they  must  be  taken  as  truth, 

A  brought  a  pauper  suit  and  virtuallv  denied  possession  of  certain 
property.  B  petitioned  to  dispauper  A,  alleging  that  A  was  possessed  of 
such  property.  The  Court  decided  that  A  was  in  possession,  and  rejected 
her  prayer  to  be  allowed  to  sue  as  a  pauper  i-^Held  in  a  subsequent  suit 
l^  A's  representatifc  against  B's  representative  for  the  property  that  even 
if  A's  allegation  found  to  be  false  could  be  treated  as  an  estoppel,  B's 
allegation  found  to  be  true  would  also  be  on  estoppel ;  and  "  estoppel 
a^amst  estoppel  setteth  the  matter  at  large" ;  but  that  although  A's  allega- 
tion was  receivable  evidence  against  A  and  her  representative,  they  were 
not  eoneluded  by  such  allegatioa  and  the  decision  thereon. 

Pieiard  v.  Sears  observed  upon.  ^ 

MhesMn  v.  Cooiee  followed. 

THIS  was  a  regular  appeal  from  the  decree  of  G,  A.  Har-     ^^^* 
ris,  the  Civil  Judge  of  Chitt6r,  in  Original  Suit  No.  b.  a.  No.  68 
1  of  1862.  g^i863 

The  plaintiff  sued  as  the  adopted  son  of  the  brother 
and  heir  of  Nanu  Royer,  to  recover  -j^th  share  of  some  rent- 

{a)  Present  Phillips  and  Holloway,  J  J« 
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Fb^^'zs   ^®  lands  in  certain    villages  in  the  Aiani  j&glr  hitherto 
B.  J.  No.  63  held  in  co-pareenery. 

of  1868. 

'  The  sixth  and  only  substantial  defendant  alleged  a  sale 
to  his  father  by  the  elder  brother  of  the  plaintiflTs  adoptive 
&ther,  who  died  in  1837.  This  defendant  pleaded  the 
statute. 

The  other  defendants  did  not  dispute  the  plaintiff's 
Tight  of  inheritance ;  but  alleged  that  the  plaintiff  was  en- 
titled to  the  income  only,  and  that  for  this  the  sixth  defend- 
ant only  was  responsible. 

The  Civil  Judge  set  aside  the  plea  of  the  statute^  but 
•dismissed  the  plaintiff's  suit  for  the  reasons  stated  in  the 
following  extract  from  his  judgment. 

"  During  the  hearing  I  directed  the  attention  of  the 
plaintiff's  vakfl  to  the  defendant's  exhibit  No.  6,  and  called 
upon  him  to  show  whether  his  client's  suit  was  not  estopped 
thereby.  He  argued  that  because  the  Civil  Court  of  Com- 
baconum  had  rejected  the  prayer  of  Nagani  alias  Sundara- 
h&yi  to  sue  as  a  pauper,  that  therefore  the  fidtct  of  her  hav- 
ing disclaimed  the  right  to  the  property  now  in  dispute 
could  not  prejudice  the  plaintiff.  I  find  from  defendant's 
exhibit  No.  6  and  plaintiff^s  documents  C  and  G  to  N,  that 
in  1846  the  aforesaid  female,  through  whom  the  present 
plaintiff  inherits,  brought  a  pauper  suit  in  the  zilaf  Court 
at  Combaconum  to  recover  a  certain  amount  of  a  Tanjore 
bond  debt  against  the  present  sixth  defendant's  father  and 
other  members  of  the  family.  In  the  schedule  attached  to 
her  plaint  she  virtually  denies  the  being  in  possession  of  the 
property  which  the  pbintiff  now  claims,  and  the  value  of  the 
produce  of  which  the  plaintiff  alleges  she  received  up  to 
1851.  The  sixth  defendant's  father  then  petitioned  to  dis- 
pauper  her  and  examined  witnesses  to  show  her  possession 
and  enjoyment  of  the  produce  of  this  very  estate.  Her 
vakil  then  endeavoured  to  shake  that  evidence  by  cross- 
examination.  I  conclude  that  under  the  then  practice  the 
said  female  swore  to  the  truth  of  her  schedule,  and  she  is 
clearly  estopped  by  that  suit  from  seeking  to  recover  pro- 
perty to  which  she  had  disclaimed  all  right  and  title.  I  do 
not  therefore  see  how  the  plaintiff  who  stands  in  her  placo 
can  do  so.  How  could  she  come  into  Court  and  swear  to 
the  truth  of  the  present  claim  as  required  by  the  Code  i^ 
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opposition  to  what  she  had  sworn  and  attempted  to  prove       1864. 

9^1863. 

"  This  and  the  Combaconum  suit  show  the  unscrupu- '— 

lous  manner  in  which  the  Courts  of  this  country  are  resorted 
to.  The  plaintiiTs  predecessor  Sundarabayi  swore  in  1846 
to  the  non-possession  of  property  which  plaintiff  asserts  was 
^oyed  by  her  up  to  1851,  and  the  sixth  defendant's  father 
then  pleaded  and  proved  that  the  said  female  was  possessed 
<^  certain  lands  which  his  son  now  affirms  his  father  held 
since  1837  in  virtue  of  a  deed  executed  to  him  by  that  wo^ 
man's  husband." 

The  plaintiff  now  appealed. 

Srinivdsdchdriydr,  for  the  plaintiff,  the  appellant. 

Mayne,  for  the  third  respondent,  the  sixth  defendant. 

The  Court,  after  stating  the  facts  above  set  forth,  deliver- 
ed the  following 

JUDGMEXT : — It  appears  that  in  a  litigation  by  persona 
whose  acts  are  evidence  against  the  plaintiff  and  sixth  de- 
fendant respectively,  it  was  alleged  by  Sundarablijri  and 
denied  by  the  feither  of  the  sixth  defendant,  that  Sundara- 
bdyi  was  entitled  to  sue  as  a  pauper.  The  father  of  the 
sixth  defendant  obtained  a  decision  of  the  Court  that  Sun- 
darab&yi  was  in  possession  of  this  very  property.  Even, 
therefore,  if  this  bare  allegation,  negatived  by  the  judgment 
of  the  Court,  eould  be  treated  as  an  estoppel,  the  allegation 
of  the  father  of  the  sixth  defendant  found  to  be  true,  by  the 
Court,  would  also  be  an  estoppel,  and  **  estoppel  against 
e8t(^)pel  setteth  the  matter  at  large.'*  It  is  true,  as  pointed 
out  by  Baron  Pbrlce  (2  Exch.  662),  that  an  estoppel  in  pais 
need  not  be  pleaded  in  order  to  make  it  obligatory.  The 
present  admissicm  fiEills  under  the  class  of  admissions  made 
by  statements  in  judicial  proceedings  ;  and  as  to  bills  in 
equity  and  pleadings  at  common  law,  the  f(^owing  rule  is 
given  by  Baron  Parke.  *'  It  would  seem  that  those  (bills 
in  equity)  as  well  as  pleadings  at  common  law  are  not  to  be 
treated  as  positive  all^ations  of  the  truth  of  the  facts  there- 
in for  all  purposes,  but  only  as  statements  of  the  case  of  the 
party  to  be  admitted  or  denied  by  the  opposite  side  and  if 
denied  to  be  proved  and  ultimately  submitted  for  judicial 
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1864.       decision."    There  is  no  doubt  whatever  that  with  onr  sys- 

^^T^~^  *®™  ^^  pleading  we  could  not  prop^-ly  exclude  any  allega- 

cf  X863.    tion  of  a  party  as  the  Court  in  Boileau  v.  Rutlin(a), 

excluded  this  bifl  in  equity.    That  rule  rests,  as  we  all  know, 

upon  the  whoUy  fanciful  character  ol  such  documents. 

Mere  statements  however  for  the  purposes  of  a  particu-* 
lar  judicial  proceedii^  can  only  be  conclusive  evidence  in 
another  proceeding  aata  such  material  fieuHfi  embodied  there- 
in as  mint  have  been  found  affirmatively  to  warrant  the 
judgment  of  the  Cburt  upon  the  issues  joined.  They  are 
then  conclusive  between  the  same  parties^  not  because  they 
are  the  statements  of  ^laom  parties,  but  because  for  all  pur- 
poses of  present  and  prospective  litigation,  they  must  be 
taken  as  truth.  The  decision  upon  this  miscellaneous  pro- 
eeeding  to  dispauper  the  plaintiff  was  of  course  not  in  strict- 
ness a  judgment,  and  even  if  therefore  a  decision  had  been 
given  verifying  the  facl^  alleged  by  Sundarab^p,  she  would 
not  have  been  concluded.  The  decision  really  declared  her 
statements  false,  and  those  of  the  sixth  defeiKlant's  &ther, 
wholly  inconsistent  with  tite  present  allegations  of  the  sixth 
defendant,  true.  Such  statementa  as  these  are  really  mere  re- 
presentations,  and  if  the  allegation  of  Sundarab&yi  concluded 
her,  it  could  be  only  upon  the  principle  ciFickard  v.  8ea/i*8(b} 
and  similar  cases;  The  doctrine  of  that  case  is  simply  that  if  a 
man  by  his  representation  wilfuUy  induces  another  to  alter 
Iiis  situation,  be  shall,  as  against  that  other,  not  be  penmtted 
to  dispute  the  representation  so  made.  It  is  unnecessary 
now  to  discuss  the  wild  lengths  to  which  this  principle  was- 
pushed  in  some  cases  in  England  and  in  many  in  this  coun- 
try. The  law  was  settled  by  the  decision  in  Freeman  v. 
Cookefc),  and  is  thus  tersely  stated  by  Lord  Campbell  i 
*^  Now  I  accede  to  the  rule  laid  ^ovmm  Pickardv.  Searewnd 
Freeman  v.  Cooke,  ''  K  a  party  wilfully  makes  a  represen- 
tation to  another,  meaning  it  to  be  acted  upon^  and  it  is  s^ 
acted  upon,  that  gives  rise  to  what  is  called  an  estoppel. 
It  is  not  quite  prop^ly  so  called;but  it  operates asa  bar  to 
receiving  evidence  eontrary  to  the  representation,  as  between 
ihoee  parties(d)"  Now  so  far  from  acting  upon  the  repre- 
sentation, the  father  of  the  sixth  defendant  denied  it  and 

(a)  2  Ex,  666.  (b)  6  A.  &  E.  469.  (c)  2  Ex.  C64. 

(-0  Howard  y,  Hitdsoff,  3  El.  &  Bl.  1ft . 
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successfully  proved  it  to  be  false,  and  there  cannot  exist  the        1864. 
slightest  pretence  for  concluding  the  plaintiff  by  her  state-  ^^^^^^^ 
ments.    The  decision  arrived  at  by  the  lower  Court  will     qf  1868. 
show  the  necessity  for  these  lengthened  remarks  upon  so 
simple  a  matter,  and  for  distinctly  pointing  out,  that,  like  all 
admissions,  this  statement  is  receivable  evidence  against  her 
who  made  it^  and  those  who  claim  under  h^r,  but  that  mere 
admissioms  can  never  amount  to  estoppels  unless  made  in 
circumstances  such  as  have  been  described. 

Tliis  being  so,  the  decree  of  the  Civil  Judge  must  bo 
reversed,  and  it  would  be  necessaiy  to  remand  the  suit  for 
decision  upon  the  issues  raised,  if  the  record  did  not  contain 
matter,  ample  to  justify  a  decree. 

The  right  of  the  plaintiff*  to  succeed  is  not  denied  un* 
less  the  purchase  or  hostile  possession  is  made  out.  That 
there  was  no  hostile  possession,  the  Civil  Judge  was  very 
properly  satisfied  from  the  decision  at  Combaconum  based 
upon  the  representations  of  the  sixth  defendant's  father,  that 
Sundarabdjd  was  actually  in  receipt  in  1846  of  the  produce 
of  this  share,  and  this  rendered  it  proper  to  credit  the  evi- 
dence for  the  plaintiff  that  she  was  in  receipt  up  to  her 
death.  The  alleged  purchase,  the  sixth  defendant  declined 
attempting  to  prove.  It  is  not  difficult  to  see,  that  with  his 
fitther's  proceedings  in  1846,  before  his  eyes,  he  exercised  a 
wise  discretion,  but,  by  success  upon  this  issue  alone  could 
he  resist  a  decree  for  the  plaintiff  The  allegations  of  sixth 
defendant  show  that  he  is  in  possession  (^  the  share  of  Tiya- 
gar&ja  B&yar,  and  the  decree  will  therefore  be  that  he  deli- 
ver up  to  the  plaintiff  the  amount  of  land  claimed  by  the 
plaint  with  the  sum  of  rupees  2,864-8-6,  and  that  he  pay 
interest  upon  this  principal  sum  from  the  date  of  the  plaint 
to  the  date  of  execution  of  this  decree. 

Appeal  allotQecL 
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Slpprllatt  SurifiOiutioit  (a) 

Special  Appeal  No.  433  of  1863. 

Venkopadhyaya Appellant 

Ea'vari  Hengusu Respondent 

No  role  of  Hindu  law  preclades  the  recovery  of  arrears  of  main- 
tenance. 

The  only  bar  to  the  enforcement  of  a  pnrelj  legal  right  is  the  li^se  of 
the  time  reanired  by  the  law  of  limitations  to  hii  the  remedy. 

Spedai  Appeal  No.  29  of  1658  is  OTerruled  by  Special  Appeal  No.  99 
of  1863. 

Begtdar  AppeaU  Not.  4  ^1860  and  31  0^1861  dissented  from. 

fJ^  85.  T^S  was  a  special  app«d  against  the  decree  of  the  Prin- 
sTaTNo,  488  cipal  Sadr  Amfn  of  Mangalore  in  Appeal  Suit  No.  607 

^f^^^'  of  1862,  reversing  the  decree  of  the  District  Munsif  of  Pat- 
tur  in  Original  Suit  No.  688  of  1859.  The  suit  was  brought 
by  a  Hindii  widow  to  recover  rupees  240,  being  the  amount 
of  arrears  of  maintenance  for  five  years  at  the  rate  of  rupees 
48  per  annum,  and  to  establish  her  right  to  maintenance  in 
future  -  at  the  same  rate.  The  Munsif  dismissed  the  suit. 
On  appeal  the  Airitn  decreed  future  maintenance  at  three 
rupees  a  month  from  the  date  of  the  plaint ;  but  disallowed 
the  claim  for  arrears,  considering  himself  bound  by  the  de- 
cree of  the  late  $adr  Court  in  Special  Appeal  No.  29  of 
1858^6;. 

The  defendant  now  appealed  against  the  Amin's  decree 
for  various  reasons  which  it  is  unnecessary  to  state. 

Srlnivdsdchdriydr,  for  the  appellant. 

Per  CuRiAif : — We  dismiss  this  appeal.  So  &r  as  we 
can  understand  his  decree,  the  l^adr  Amin  appears  to  have 
come  to  a  right  decision,  except,  indeed  in  his  refusal  to  allow 
the  arrears  of  maintenance  claimed  by  the  plaintiff.  The 
Amin  rests  his  decree  in  this  respect  on  Special  Appeal  No. 
29  of  lSo8(b).  But  that  decision  was  overruled  by  this 
Court  in  Special  Appeal  No.  92  of  186S(c).  In  Special 
Appeal  No.  29  of  1858,  the  Judges  relied  solely  on  the  opi- 

(a)  Present  Phillips  and  HoUoway,  J  J. 
(*)  Mad.  Sadr  Dec.  1858,  p.  236.       (r)  16  June  1863.  Kot  reported, 


nion  of  the  senior  pandit'unsupported,  so  £ar  as  appears,  by  1864. 
any  cited  authority.  Subsequent  decisions  of  the  late  §adr  \r  a,  i^o.  438* 
Court— such  as  Regular  Appeals  No,  4  of  1860('aJ  and  No.  ^/  ^^^^- 
31  o/1861^6>— either  foUoW|fifjp€<?Mi?^ilppeaiii\ro.  29  o/1858, 
or  rest  on  the  ground  that  it  would  be  '  inequitable'  to  give 
arrears  of  maintenance  save  from  the  time  when  the  plain- 
tiff demanded  it^  or  from  the  date  of  the  suit  The  only 
bar  to  the  enforcement  of  a  purely  legal  right  is  the  lapse  of 
the  time  required  by  the  statute  of  limitations  to  bar  the 
remedy.  There  is  no  question  here  of  the  statute,  for  the 
right  is  a  constantly  recurring  right,  and  there  is  no  autho- 
rity for  saying  that  a  woman  entitled  to  maintenance  must, 
to  obtain  the  sum  to  which  she  is  entitled,  bring  annual 
actions.  If,  therefore,  the  plaintiff  had  appealed  we  should 
liave  varied  the  items  by  awarding  arrears  of  maintenance 
for  twelve  years^c/ 

Appeal  dismissed. 

(a)  Mad.  Sadr  Judements  1861,  pp.  33,  35. 

(b)  Mad.  iSadr  Judgments,  1862,  p.  89. 
(<;)  Act  XiV  of  1869,  sec.  1,  cl.  13. 

NoM.— See  Appeal  No.  2  of  1^21, 1  Sel.  Dec.  275, 277. 


apptUatt  Sunaaitrtioit  (c) 

Special  Appeal  No.  448  of  1863. 

^fifxrvA'SAMMA'L  and  another Appellants. 

YuAYAHMA^f  and  another Respondents. 

No  transaction  of  Hindu  law  absolutely  requires  a  writing. 
A  Hindti  may  make  a  nuucupative  will  of  property  whether  immoTe- 
ble  or  moveable. 

n^HIS  was  a  special  appeal  from  the  decision  of  O.  A.       1864. 
•■•     Harris,  the  Civil  Judge  of  Chittdr,  in  BpCgular  Appeal  ^  ^^'^  ^ 
Suit  No.  54  of  1862,  modifying  the  decree  of  the  District   '  g/l868. 
Munsifs  Court  of  Tiruvattur  in  Original  Suit  No.  605  of 
1860. 

The  original  suit  was  brought  by  the  plaintiff,  daughter 
of  one  G6piQich&riyir,  who  died  leaving  two  daughters, 
herself  and  the  first  defendant,  to  recover  one-half  of  his 
moveable  and  immoveable  property. 

(c)  Piesent  Phillips  and  Hullowaj^  J  «r. 
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1864.  The  first  defendant  among  other  things  answered,  that 

S^No  448  ^®^  fe'ther  had  previously  to  his  death  directed,  in  the  pre* 
<if  1863.     sence  of  witnesses,  that  his  property  should  be  equally  divid- 
ed between  the  plaintiff,  the  first  defendant,  and  the  second 
defendant,  the  son  of  the  first. 

The  District  Munsif,  treating  this  transaction  as  a  valid 
gift,  in  supposed  accordance  with  one  of  the  Pandits  of  the 
late  $adr  Court,  upheld  the  disposition  and  decreed  to  the 
plaintiff  one-third  of  the  property. 

The  Civil  Judge  modified  the  decree  by  awarding  one- 
half,  because  the  transaction,  in  his  opinion,  amounted  to  a 
will,  and  could  not  therefore  be  enforced ;  and  for  this  posi- 
tion, he  referred  to  four  sections  of  Strangers  Manual  of 
Hind^  Law  (§§  175, 181, 182, 183). 

Sriniv&aichdriydr,  for  the  special  appellants,  the  first 
and  second  defendants. 

Bdjdgdpalaclidrhi,  for  the  special  respondent,  the 
plaintiff,  admitted  that  after  the  decision  in  Vaffinayaga/m 
JBUlai  V.  Fachch^a)  he  could  not  contend  that  a  BUndii 
wa§  unable  to  make  a  valid  wilL  But  he  urged  that  as 
wills  were  introduced  into  the  Hindii  from  the  English  law, 
the  testamentary  disposition  in  the  present  case  must  be 
considered  as  it  would  be  by  English  law,  according  to  which 
it  would  be  void,  as  not  being  in  writing. 

The  judgment  of  the  Court  was  delivered  by 

Hollow  AY  J. : — ^The  only  question  upon  which  we  can 
enter  in  this  special  appeal  is  whether  the  Civil  Judge  was 
right  in  treating  the  transaction  as  void  and  in  distributing 
the  property  as  undisposed  of,  in  accordance  with  the  rules 
of  Hind6  law. 

It  could  not  of  course  be  denied,  after  the  decision  of 
this  Court  at  1  Mad.  H.  C.  326,  following  the  judgment  of 
the  Privy  Council,  that  if  06ipSL&ch&ny&r  had  in  £act  made  a 
testamentary  disposition,  it  would  prevail  against  the  plain- 
tiff his  daughter,  and  piv  tanto  disinherit  her.  But  it  was 
argued  that,  as  wills  are  a  foreign  admixture,  this  supposed 
testamentary  disposition  must  be  considered  as  it  would  be 
in  England ;  and  of  course  there,  by  the  statute  of  wills,  it 
would  be  void.     We  are  quite  unable  to  assent  to  the  ar- 

(«)  1  Mad.  H.  C.  Rep.  326. 
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gument  that  because  a  doctrine  has  been  incorporated  into  1^64. 
the  Hindii  law,  from  the  law  of  a  foreign  country,  as  a  ^  ^  ^^  ^ 
necessary  consequence^  the  whole  of  the  foreign  law  relating  ^^^^- 
to  the  subject-matter  must  be  imported  with  it.  As  a  mat- 
ter of  fact  we  know  that  attestation  has,  within  the  original 
jurisdiction  of  the  High  Court  of  Bombay^a^,  not  been  held 
indispensable.  Where  such  introductions  take  place,  so  far  as 
it  can  be  done,  the  foreign  matter  must  be  moulded  accord- 
ing to  analogies  derivable  from  the  indigenojis  law.  There 
is  no  transaction  of  Hindii  law  which  absolutely  requires  a 
writing.  Contracts  of  every  description,  involving  both  tem- 
poral and  spiritual  consequences,  may  be  made  orally ;  and 
it  would  be  singular  if  we  were  to  attempt  to  rule,  that  all 
other  expressions  of  will  are  valid  when  delivered  by  word 
of  mouth,  but  that  the  expression  by  a  man  of  his  will  as  to 
the  disposition  of  his  property  after  his  decease,  shall  be 
wholly  invalid  unless  reduced  to  writing. 

So  to  decide  would  be  to  ignore  analogy  and  create 
anomaly. 

We  may  have  our  opinion  as  to  the  course  which  legis- 
lation ought  to  take  upon  this  subject;  but  we  are  not 
legislators. 

The  history  of  the  law  of  the  other  countries  shews 
that  there  is  nothing  in  the  nature  of  the  transaction  to 
render  writing  indispensable,  although  there  is  very  much 
ground  for  thinking  that  it  should  be  rendered  so.  In  Eng- 
land, the  history  of  wills  is  complicated  by  the  distinction' 
between  real  and  personal  property.  The  very  nature  of 
tenures  ailer  the  Conquest  prevented  the  testamentary  dis- 
position of  lands  in  England,  except  in  one  or  two  places  by 
custom/'b/  That  the  ecclesiastical  Chancellors  altogether  de- 
feated the  law,  is  matter  of  history  ;  and  the  statute  of  uses, 
although  wholly  failing  to  accomplish  the  purpose  of  its  au- 
thors, effectually  rendered  lands  inalienable  except  by  con- 
veyance inter  wt;cw.  This  led  to  the  Statute  of  32  Hen.  VIII, 
Cap.  I,  which  legalized  the  disposition  by  will  or  testament  of 
a  portion  of  the  testator's  lands.  The  construction  put  upon 
that  statute  was  that  a  devise  under  it  must  be  in  writing  : 

(a)MuttcMerjee  Petionjee  v.  Narayen  Luxmon^  referred  to  in  1  Mad. 
&  C.  Rep.  328. 

(h)  Com.  Dig.  GaTelkiud. 
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1864,  but,  singularly  enough,  devises  by  custom  were  still  made 
s'a^^L^  v^rbaUy  until  the  passing  of  the  Statute  of  Fraudsj^a/  Nun- 
fl/lSM.  cupative  wills  of  personal  estate  were  valid  until  the  1st  Vic. 
chap.  26(6).  The  Roman  law  made  no  distinction  between  an 
ordinary  testament  in  writing  and  a  nuncupative  one.  The 
rule  is  thus  correctly  stated  in  a  modem  work  of  authority: 
"  Si  quis  autem  sine  scriptis  testamentum  ordinare  velit 
sufficit  ut  coram  septem  testibus  eum  videntibus  voluntatem 
suam  palam  ut  exaudiri  ab  iis  possit  et  intelligi  declaret, 
quo  facto  nuncupatumhoc  testamentum  firmum  perfectum- 
que  est(c)"  Historically,  therefore,  as  well  as  in  the  nature 
of  things,  writing  is  no  essential  to  a  valid  devise. 

The  finding  of  the  lower  Court  shows  that  in  this  case 
the  testator's  acts  would  have  satisfied  even  the  rigid  con- 
struction put  by  the  Ecclesiastical  Gourls(d)  upon  the  19th 
section  of  the  Statute  of  Frauds.  It  is  clear  that  he  volun- 
tarily, in  the  presence  of  three  witnesses  apparently  sum- 
moned by  himself,  declared  the  manner  in  which  the  pro- 
perty, of  which  he  had  an  unquestionable  right  to  dispose, 
should  pass  after  his  death.  In  the  absence  of  any  enact- 
ment requiring  a  will  to  be  executed  with  particular 
Boliemnities,  we  are  quite  unable  to  say  that  this  was  not  an 
effectual  devise ;  and,  reversing  the  decision  of  the  Civil 
Judge,  we  direct  that  the  costs  of  this  appeal  be  paid  by  the 
plaintiff.  There  will  be  no  costs  in  the  Courts  below, 
in  which  each  party  has  partially  succeeded  and  partially 
^failed. 

Appeal  allowed. 


!: 


(a)  Co.  Lit.  Butler's  note  111  b. 

[6)  The  preriouB  exception  in  faTonr  of  soldiers  and  mariners  ia 
continued  bj  sec.  11  of  1  \ic.  c.  26. 

(e)  Warnkoenig  Itut,  Jur.  Bom-  Priv,  \  553. 

(di  Bennett  v.  Jackson^  2  Phiilim.  190 :  Parsoiu  i,  MUUr,  cited  br 
Sir  Juhu  NicoU,  ibid.  194.  . 
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Appellate  3uris9iution  (aj 

Special  Appeal  No.  504  of  1863. 

Fabeakel  Kondi  Menon Appellant 

Vadakentil  Kunni  Penna' Bespondent 

Pro|>eTty  assigned  bj  the  males  of  a  Ndjar  fami^  for  the  sopport  of 
their  females  is  still  family  property  and  liable  as  such  to  be  taken  in  exe- 
cution of  a  judgment  against  the  iLaraQavan. 

rilHIS  was  a  special  appeal  from  the  decision  of  H.  D.     J^^t\t% 
-*-     Cook^  the  Civil  Judge  of  Calicut,  in  Appeal  Suit  No.  ^.  a.  No.  504 
56  of  1863,  reversing  the  decree  of  the  Additional  District    ^  ^^^^' 
Munsif  of  Calicut  in  Original  Suit  No.  7  of  1860.    The  suit 
was  brought  to  cancel  an  attachment  of  certain  marumakka* 
t&yam  land.    The  land  had  been  attached  in  satis&ction  of 
a  decree  obtained  by  the  defendant  against  the  plaintiff's 
deceased  k&ranavan«    The  plaintiff  alleged  that  the  land 
was  her  sfridhana  and  had  been  set  aside  by  the  males  of 
hertaraw&d  for  her  support.    The  defendant  maintained 
that  the  land  still  belonged  to  the  taraw&4»  &nd  was  there- 
fore liable  for  the  debt  of  the  k^aj^avan.    The  Munsif  dis- 
missed the  suit ;  but  on  appeal  the  Civil  Judge  reversed  the 
Munsif  s  decree. 

Mayne,  for  the  special  appellant,  the  defendant,  contend- 
ed that  in  Malabar  property  could  not  be  legally  set  aside  for 
the  benefit  of  females  generally  so  as  to  free  it  from  the  debta 
of  the  tarawluj,  and  that  no  custom  establishing  such  exemp- 
tion was  asserted  or  proved. 

Ka/rundgara  Manavan,  for  the  respondent,  the  plaintiff. 
The  Court  delivered  the  following 

Judgment  : — ^The  Civil  Judge  has  found  in  this  case 
that  in  pursuance  of  a  custom  which  prevails  among  N&yar 
families  this  property  was  handed  over  by  the  males  of  the 
£unily  for  the  support  of  the  female  plaintiff,  and  that  it  is 
therefore  not  liable  as  fruits  of  a  judgment  binding  upon 
tbe&mily. 

This  is  clearly  bad  law.  As  the  k&ranavan  could  at  any 
time  alter  the  disposition  of  family-property  so  made,  it  is 

{a)  Present  Frere  loid  HoUowfty;  J  J. 
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1884.       dear  that  it  is  still  family-property,  and  still  liable  for  a 
y^^-^  judgment  binding  on  the  family.    Even  however  if  the 
'  0/186S.     family  arrangement  amounted  to  a  binding  contract  between 
the  members  of  the  family,  such  arrangement  could  in  no 
circumstances  have  the  eflfect  of  withdrawing  family-proper- 
ty from  the  execution  of  a  decree  binding  that  property. 

The  decree  of  the  Civil  Judge  is  reversed  and  the  plain- 
tiff's suit  dismissed  with  costs. 

Appeal  allowed. 


apptUatt  Sans^tctfon  (aj 

lUf^rred  Caae  Na.  4  of  1864. 
Mohidi'n  Sa'hib  against  Kha1)eb  Sa'hib. 

Notwithstanding  Aet  XI  of  1861,  all  tnits  instituted  since  Jan.  1 
1862,  are  to  be  goTerned  by  the  provisions  of  A.ct  XXY  of  1859. 

Mar^'u.    /^ASE  referred  for  the  opinion  of  the  High  Court  by 
JL  c.tio.i,   V-/    T.  SubannAch&ri,  the  District  Munsif  of  Kundapur^ 
^  ^^^*'     zQ'a  Mangalore,  in  Suit  No.  198  of  1863. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — ^The  question  submitted  for  our  decision 
is  ''  are  suits  instituted  fiK)m  Ist  January  1862,  liable  to  the 
provisions  of  Act  XIV  of  1859,  or  not  ?" 

Act  XI  of  1861  extended  the  time  within  which  suits 
might  be  brought,  without  being  affected  by  the  provisions 
of  Act  XIV  of  1859,  until  the  1st  day  of  January  1862.  All 
suits  instituted  since  that  date  are  clearly  to  be  governed 
by  the  provisions  of  Act  XIV  of  1859.  We  therefore 
answer  the  question  submitted  in  the  affirmative* 

(a)  Present  Scotland,  C.  J.  andFrere,  J. 

Non.-; Act  XIY  of  1869  sec.  18  provides  that  "all  suits  that  may 
be  now  pending  or  that  shall  he  institated  within  the  period  of  two  veai* 
from  the  date  of  the  passing  of  this  Act  [4th  May  1859]  shall  be  thea  and 
determined  as  if  this  Act  had  not  been  passed." 

Act  XI  of  1861  enacts  that  *'all  Buits  now  pending;,  or  which  shall  be 
instituted  before  the  first  day  of  January  1862,  shall  be  tried  and  deter- 
mined as  if  Act  XIY  of  1859  had  not  been  passed." 
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Thb  Qusek  o^ain^t  Yekkata'chalam  Pi(^  and  another. 

Where  a  witness  was  at  the  beirioniiig  of  the  day  solemnly  afBnned 
once  for  all  to  speak  the  truth  in  all  the  oases  coming  before  the  Court 
that  day  i^UeU  that  he  might  be  ooavioted,  under  seo.  193  of  the  Penal 
Code^  of  giving  false  evidence  in  a  suit  wtiioh  came  on  that  day,  although 
he  was  not  affirmed  to  speak  the  truth  in  that  suit  after  it  was  called  on 
for  hearing,  and  the  names  of  the  cases  in  the  di^*8  list  wero  not  men- 
tioned when  the  afllnnation  waa  administered. 

CASS  stated  by  Bittleston,  J. 
1864. 

"  Venkat&chalam  Kllai  and  Venkatariyalu  Chetti  were    ^^^^^  ^^' 
convicted  before  me  at  the  last  Criminal  Sessions  of  the 
High  Court  upon  an  indictment  which  charged  the  former 
with  the  offence  of  intentionally  giving  false  evidence  in  a 
judicial  proceeding  under  section  193  of  the  Penal  Code, 
«nd  the  latter  with  abetting  that  offence  under  section  190. 
It  was  proved  that  the  second  prisoner  had  commenced  a 
6uit  in  the  Madras  Court  of  Small  Causes  against  one  Ka- 
inala  B&yi,  which  suit  was  heard  ex  parte  by  His  Honour 
BaAgan&iha  ^istri,  one  of  the  Judges  of  that  Court  Upon 
that  occasion  Venkatfcchalam  Pillai,  the  first  prisoner,  who 
was  one  of  the  bailifb  of  the  Small  Causes  Court>  was  exa« 
mined  by  the  Judge  and  deposed  to  personal  service  of  the 
eummons  in  the  said  suit  by  himself  upon  the  defendant 
Kamala  B&yi,  which  was  the  false  evidence  charged  in  the 
indictment  It  appeared,  however,  that  Yenkatichalam  Pillai, 
before  giving  his  evidence  as  to  the  service  of  the  summons 
in  the  said  suit,  was  not  solemnly  affirmed  to  speak  the  truth 
in  that  suit  particularly ;  but  that,  according  to  a  practice 
adopted  fc^  the  sake  of  convenience,  he,  together  with  the 
other  bailifis,  about  eleven  in  number,  had  at  the  beginning 
of  the  day  been  solemnly  affirmed  once  for  all  to  speak  the 
truth  in  all  the  cases  coming  before  the  Court  that  day.    It 
was  sworn  by  the  Interpreter,  who  administers  the  affirma* 
tion,  that  though  all  the  bailiffii  are  affirmed  at  the  same 
time,  each  one  repeats  the  words  of  the  affimnation ;  and  by 
43ie  learned  Judge,  that  though  the  names  of  the  cases  in  the 
^bgr^a  list  are  not  mentioned  when  the  affirmation  is  admi- 
(a)  Freient  Sootlaad,  C  J.  andBittleitoni  J. 
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1864.  nistered,  the  baUifiEb  are  distmctiy  affirmed  to  speak  the  truth 
March  vs.  ^  ^  ^^  cases  coming  before  the  Court  that  day.  It  was 
objected  by  Mr.  Mayne  on  behalf  of  the  prisoners  that  there 
was  no  evidence  that  the  first  prisoner  had  been  solemnly 
affirmed  in  the  particxilar  suit  against  Kamala  Bayi  and 
that  consequently  he  could  not  be  convicted  under  section 
193  of  the  Penal  Code.  I  overruled  the  objection  ;  but  sub- 
mit for  the  judgment  of  the  High  Courts  the  question  whe- 
ther the  objection  taken  by  the  prisoner's  counsel  is  £ektal  to 
the  conviction." 

Mayne,  for  the  first  prisoner^  referred  to  sec.  193  of  the 
Fenal  Code  ("whoever  intentionally  gives  fSalse  evidence  m 
any  stage  of  a  judicial  proceeding,  or  &bricates  &lae  evi- 
dence for  the  purpose  of  being  used  in  any  stage  of  a  judi- 
cial proceeding,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  seven 
years,  and  shall  also  be  liable  to  fine"),  and  to  sec.  191  of  the 
same  Code  ("  whoever  being  legally  bound  by  an  oath  or  by 
any  express  provision  of  law  to  state  the  truth,  or  being 
bound  by  law  to  make  a  declaration  upon  any  subject  makes 
any  statement  which  is  &lse  and  which  he  either  knows  or 
believes  to  be  Mse,  or  does  not  believe  to  be  true,  is  said  to 
give  fSalse  evidence").  As  might  have  been  anticipated,  such 
a  cas0  as  the  present  is  unprecedented  and  there  is  no  au- 
thority on  the  subject.  But  I  submit  that  to  bring  the  case 
under  sec.  193,  every  element  of  the  ofience  must  have 
taken  place  in  a  judicial  proceeding.  Here  the  solemn 
affirmation  was  made  at  a  time  when  no  judicial  proceeding 
was  pending.  The  judge  was  then  merely  in  Court.  No 
affirmation  was  made  in  the  suit  against  Eamala  B&yi. 

Scx>TLAND,  C.  J. : — ^Was  not  the  affirmation  at  the  be- 
ginning of  the  day  a  stage  in  each  of  the  'judicial  proceed- 
ings' which  afterwards  took  place  on  the  same  day  ? 

Mayne.  I  submit  not.  The  affirmation  of  the  prisoner 
was  altogether  extrinsic  to  the  case  subsequently  called  on« 
At  Sessions  witnesses  are  sworn  before  the  Grand  Jury. 
Could  they  be  indicted  if  aftenvards,  without  being  re-sworn^ 
they  give  false  evidence  before  the  Petty  Jury  ? 

BrrTLESTON,  J. : — In  that  case  they  are  sworn  on  the 
very  indictment  in  the  hands  of  the  officer;  and  they  are 
6wom  to  tell  the  truth  to  the  Grand  Jury  and  no  one  else. 
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ScfOTLAND,  C.  J. : — ^You  contend  that  there  can  be  no       1864. 

•  stage  of  a  judicial  proceeding'  until  the  hearing  before  the  —"-^ '— 

Court  in  such  proceeding  actually  commences. 

Mayne,  Yes.  I  also  contend  that  the  oath  or  declara-  . 
tion  necessary  to  constitute  the  offence  of  giving  &lse  evi- 
dence must  be  a  separate  and  speciiSc  oath  or  declaration  in 
the  particular  case.  Where,  as  here,  there  is  a  mere  frac- 
tional part  of  a  declaration,  that  is  not  sufficient  to  justify 
a  conviction. 

Scotland,  C.  J. : — How  do .  you  define  a  judicial  pro- 
ceeding? 

Mayne,  Any  step  which  the  Court  may  take  from  the 
commencement  of  a  suit  to  its  termination. 

Scotland,  C.  J. : — ^Then  suppose  it  was  the  practice  of 
the  Court  to  take  up  each  case  merely  for  the  purpose  of  ad- 
ministering the  oath  or  affirmation  ? 

Mayne,  But  here  th*e  case  had  not  been  taken  up  at 
all  when  the  affirmation  was  administered.  The  name  of 
the  suit  against  Kamala  B&yi  was  not  even  mentioned. 
Suppose  the  affirmation  had  been  administered  a  week  or  a 
month  or  a  year  before  the  case  was  called  on.  Where  are 
you  to  draw  the  line  ? 

BmLESTON,  J. : — ^Then  probably  the  case  would  not 
have  been  in  existence  ;  and  of  course  a  conviction  could 
Bot  be  maintained  under  such  circumstances. 

Scotland,  C.  J. : — Whether  the  point  taken  by  Mr. 
Mayne  would  not  have  been  successful  a  few  years  ago, 
when  convictions  for  perjury  were  often  quashed  on  objec- 
tions far  less  weighty  and  ingenious — ^it  is  not  now  neces- 
sary to  consider.  We  have  simply  to  deal  with  the  words 
of  a  section  in  the  Penal  Code,  and  to  consider  whether  the 
fiaJse  statement  admittedly  made  by  the  first  prisoner  was 
made  under  such  circumstances  as  to  render  him  liable  to 
punishment  for  giving  false  evidence  ''  in  any  stage  of  a  judi- 
cial proceeding.**  I  may  here  remark  that  the  mode  of  ad- 
ministering affirmations  shewn  by  this  case  to  have  been 
adopted  in  the  Small  Causes  Court  appears  to  be  extremely 
loose^  and  little  calculated  to  impress  the  minds  of  the  de- 
clarants with  the  solemnity  and  sense  of  caution  which 
^\.^^^^  accompany  the  making  of  their  statements.    An4 


46  MADRAS  HIGH  COURT  REPORTS. 

1864.       although  no  doubt  the  affirmants,  being  officers  of  the  Court 

" '—  are  bound  to  extra  caution,  still  experience  shews  that  offi* 

cers  who,  as  in  the  case  of  these  bailiflb,  are  frequently  re* 
quired  to  swear  or  affirm  to  matters  in  Court  are  very  apt 
to  lose  that  feeling  of  serious  responsibility  which  is  regard- 
ed as  one  of  the  guarantees  for  veracity.  Every  pre- 
caution should  be  taken  against  diminishing  the  hold  on 
the  conscience  which  an  oath  or  a  solemn  affirmation  is 
intended  and  ought  always  to  supply. 

The  point  raised  is  that  to  constitute  the  offence  of 
giving  false  evidence  in  any  stage  of  a  judicial  proceeding, 
the  oath  or  affirmation  must  be  taken  or  administered  by  or 
to  the  accused  in  some  stage  of  such  judicial  proceeding ;  and 
the  question  in  the  present  case  is  whether  the  affirmation 
was  so  administered.  I  therefore  asked  Mr.  Mayne  to  de- 
fine "judicial  proceeding."  His  definition,  I  think,  was  cor- 
rect:  it  is  nothing  more  nor  less  than  a  step  taken  by  the 
Court  in  the  corurse  of  the  administration  of  justice  in  con- 
nection with  a  case  pending. 

Here  the  case  is  that  the  prisoner  at  the  beginning  of 
the  day  was  solemnly  affirmed  before  the  preeiduig  Judge 
once  for  all  to  ispeak  the  truth  in  all  the  cases  coming  before 
the  Court  on  that  day  for  hearing ;  and  the  &ir  construction 
of  this  is  that  as  a  witness  to  prove  the  service  of  summonses 
the  prisoner  was  affiirmed  to  tell  the  truth  in  each  and  every 
case  in  which  he  had  been  concerned,  and  respecting  which 
the  Court  should  on  that  day  question  him.  The  circum*- 
stance  of  the  affirmation  and  the  giving  evidence  having 
taken  place  at  some  little  interval  is  really  more  a  question 
of  degree  than  one  of  principle.  Suppose  that  ten  minutes 
before  a  case  oi  A  y.  B  was  called  on  the  prisoner  had 
been  sworn  to  tell  the  truth  in  A  v.  Bj  surely  it  cannot  be 
contended  that  he  would  not  be  liable  to  conviction  under 
sec.  193,  if  he  gave  untrue  answers  to  questions  put  to  him 
when  the  case  was  called  on  for  hearing.  On  the  whole  I 
am  of  opinion  that  in  the  present  case  the  affirmation  may 
fidrly  and  reasonably  be  considered  aa  having  been  made  in 
a  stage  of  a  judicial  proceeding. 

With  reference  to  the  second  point — ^that  no  affirmation 
yrzA  administered  to  the  prisoner  separately  and  speciflcaUy 
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in  the  pariacolar  suit  against  Kamala  B&yi — I  think  that 
the  affirmation  made  at  the  beginning  of  the  day,  that  the 
prisoner  would  speak  the  truth  in  all  the  cases  coming  on 
before  the  Court  on  that  day,  must  be  held  to  enure  as  an 
affirmation  in  every  case  in  which  the  prisoner  was  on  that 
day  questioned.  I  am  therefore  of  opinion  that  there  is  no 
ground  for  quashing  the  conviction. 

BrrTLESTON,  J.  concurred. 

Conviction  affirmecL 

KoTB.— -It  was  stated  after  the  conyiction  'was  affirmed,  that  the 
pnctioe  mentioned  in  the  case  had  been  diacontinued  in  the  Small  Causes 
Court. 
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Appellate  Sunsiliittion  (aj 

Regular  Appeal  No.  70  of  1863. 

Temmakal Appellant 

SuBBAMKA'x Respondent. 

All  aets  of  the  guardian  of  a  Hindfii  infant  which  are  such  as  the 
infaot  might,  if  of  age^  reasonably  and  prudently  do  for  himself,  must  be 
upheld  when  done  tor  him  by  his  criardiaD. 

Such  a  guardian  may  1bind  nis  ward  by  referring  to  a  paSchayat 
of  their  caste  a  question  of  customary  partition. 

Where  a  9^dra  died  leaving  two  wives  one  with  an  only  son  an 
infant  and  the  other  with  two  sons : — Held  that  the  guardian  of  tbe  infant 
might  refer  the  question  whether  the  deceased's  estate  should  be  divided 
according  to  paini-bhaga  or  pttra^h(fya, 

THIS  was  a  regular  appeal  from  the  decision  of  B.  B.       1864. 
CJotton,  the  Qvil  Judge  of  Madura,  in  Original  Suit  „^Tt'^' 

_  ^        '         _-_  .       °   ,  _  ,  ^^  R,  A.  No,  70 

No.  39  of  1862.  The  suit  was  brought  under  sees.  297  and  ^1863. 
299  of  Act  VIII  of  1859,  by  SubbammSl,  the  senior  widow 
of  Karuppan  Chefti,  and  mother  and  guardian  of  Santi 
Virana  a  minor,  her  only  son  by  Karuppan,  for  tiie  value  of 
one  moiety  of  her  deceased  husband's  money  and  lands, 
against  Temmakal,  the  junior  widow  and  mother  of  two 
sons  by  Karuppan,  and  others,  who  had  taken  possession 
of  the  property  of  the  deceased.  All  the  parties  were  9^dra8« 
Temmakal  contended  that  as  the  plaintiff  had  only  one  son 
while  she,  Temmakal,  had  two,  the  latter  was  entitled  under 
Eindii  law  to  two-thirds  and  the  plaintiff  only  to  one-third. 
The  widows  agreed  to  abide  by  the  decision  of  a  panch&yat 
c^  their  own  caste,  and  they  and  the  minor  executed  a  kai^r- 
nfcma  to  that  effect.  The  panch£yat  was  held  and  an  award 
made  that  the  property  should  be  divided  into  equal  moieties 

(a)    Present  f  hillips  Mid  HoUovaj,  JT  ^« 
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1864.  ''  in  such  a  manner  as  to  maintain  virtue  and  avoid  sin.*' 
B.  A.  No.  70  ^^^  junior  widow  refusing  to  give  effect  to  the  award,  the 
qf  1868.  prftRftnf.  suit  was  brought.  The  defendant  set  up  a  will 
giving  her  two-thirds,  which  purported  to  be  by  Karuppan, 
but  which  the  Civil  Judge  found  to  be  a  forgery.  The  plain- 
tiff^s  son,  a  boy  of  16  years  of  age,  being  in  Court,  was  in- 
formed of  the  nature  of  the  suit  and  asked  whether  he  would 
abide  by  the  consequences  of  his  mother's  act  in  suing.  He 
replied  that  he  would  be  bound  by  the  decision  that  should 
be  finally  passed.  The  case  was  then  proceeded  with,  and 
resulted  in  a  decree  that  the  plaintiff  on  behalf  of  her  sdh  was 
entitled  to  a  moiety  of  the  real  and  personal  property  of  her 
deceased  husband. 

Norton,  for  the  appellant,  the  first  defendant. 

First,  the  minor  could  not  be  bound  by  his  consent  to 
the  paiich&yat  or  the  award,  or  by  any  act  of  his  mother. 
Lord  Nottingham  said  he  would  never  decree  an  award 
which  should  bind  an  infant^a^,  and  by  Hind6  law  a  minor 
can  legally  have  no  wilY&/ 

[HOLLOWAY,  J.  : — All  acts  which  a  guardian  does  for 
his  ward,  and  which  are  such  as  the  ward  itsui  juris  might 
reasonably  and  prudently  do  for  himself,  must  be  upheld.] 
The  act  of  the  guardian  ad  Ut€7n  cannot  obtain  any  efficacy 
from  the  appearance  and  assent  of  the  infant  in  Court. 

[HoLLOWAY,  J. : — No.  But  such  appearance  may  be 
important  as  enabling  the  Court  to  see  that  the  infint  is 
actually  under  the  care  of  the  guardian.] 

Secondly.  We  do  not  attempt  to  set  up  the  will,  but 
the  evidence  adduced  by  the  plaintiff  to  establish  the  amount 
of  property  possessed  by  the  deceased  is  merely  oral  and 
quite  untrustworthy. 

Mayne,  for  the  respondent,  the  plaintiff.  An  award  bind- 
ing  an  infant  was  held  good  in  Bishop  of  Bath  a/nd  Wells  v. 
Hippesley(c),  Even  at  common  law  an  award  will  not  be 
set  aside  on  the  ground  of  an  infant  being  party  to  the  sub- 
mission, where,  as  here,  the  party  objecting  was  aware  of  the 
in&ncy  when  she  entered  into  the  reference^d^.  There  is  great 

(a)  Cavendish  v.  Anon.  1  Gas.  in  Chan.  279. 
{b)  Sutherland,  Dattaka  MJmAnsJ^  Synopsis,  235  note  YIII. 
(e)  Cited  in  3  Atk.  614. 

{d)  In  re  Wamer  2  D.  ft  L.  148 :  Wriffkisan  T.  Bpoater  3  M.  &  W. 
199  ;  Jones  y.  Pifweti  6  Dowi,  48S, 
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doubt  on  the  authorities  whether,  in  a  case  like  the  present,       1864. 

the  deceased's  estate  should  be  divided  according  to  the  rule  XXI^T^ 

-of  pcUni-bhdga  or  to  that  of  puUrOrbhdga.    The  authorities    ^f  ^^^^  — 

are  collected  in  2  Strange's  HvndU  Law  pp.  351,  357.  Under 

these  circumstances  a  reference  to  the  members  of  the  caste 

was  not  only  reafionable,  but  in  accordance  with  fiindti  law : 

2  8tTBJig&,Hindi!iLaw,79,S0fih  The  conclusionat  which  the 

panchfiyat  arrived,  viz.,  that  the  division  should  be  accord*^ 

ing  to  the  rule  oi paini-bAdga,  or,  as  we  should  say,  per  stirpes, 

agrees  with  the  pandit's  opinion  cited  at  2  Strange's  Hind& 

Law  p.  351 ;  and  Mn  Ellis,  iMd,  p.  357>  says  that  '*  in  many 

parts  of  the  southern  countries,  the  custom  of  dividing  the 

property  in  equal  shares  to  the  wMoWs  [leg.  into  as  many 

shaares  as  there  are  widows]  and  afterwards  equally  between 

the  sons  of  the  several  venters  is  so  strongly  established, 

that  it  must  be  allowed  to  supersede  the  general  law." 

The  evidence  must  be  admitted  to  be  merely  oral.  But 
what  other  evidence  could  the  plaintiff  produce  ?  The  de- 
fendant is  in  possession  of  the  property  and  the  accounts, 
and  has  neither  furnished  her  with  an  estimate  nor  pro- 
duced evidence  of  her  own» 

Norton  replied. 

The  Court  delivered  the  following 

Judgment  : — ^This  was  an  appeal  from  a  decree  of  the 
Civil  Court  of  Madura  awarding  to  the  plaintiff,  on  behalf 
of  her  minor  son,  one  half  of  the  property  of  the  deceased 
liusband.  All  was  alleged  to  have  been  taken  possession  of 
by  the  first  defendant,  another  wife. 

The  plaintiff  alleged  that  a  panch$yat  had  awarded  to 
her  this  share,  and  this  allegation  was  not  disputed  by  the 
first  defendant,  who  charged  divorce  for  adultery  and  other 
matters,  and  denied  that  the  property  was  of  the  amoimt 
stated. 

The  first  "objection  taken  at  the  hearing  was  that  the 
guardian  could  not  consent  to  the  arbitration  on  behalf  of  the 
minor.  We  then  said,  that  all  acts  of  the  guardian  which  were 
such  as  the  infant  might,  if  of  age,  reasonably  and  prudentiy 
do  for  himself,  must  be  upheld  when  done  for  him  by  his 
goardian.  In  a  case  of  this  kind  in  which,  as  the  authorities 
in  the  second  volume  of  Strange's  SiTidA  Law  shew,  there 

e 
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1864.  is  the  greatest  conflict  of  opinion,  it  appears  to  us  that  no 
KJ  No  70  ™^^  reasonable  and  plainly  beneficial  course  could  be  adopt' 
<;fl868.  ed  than  the  reference  of  this  question  of  customary  parti- 
tion by  the  person  in  possession  of  the  property,  to  ij^e 
members  of  the  caste  of  the  disputants.  It  has  not  been 
attempted  on  other  grounds  to  dispute  the  validity  of  the 
award  ;  and  we  are  of  opinion  that  it  cannot  be  impeached 
on  the  ground  of  absence  of  authority.  It  by  no  means 
follows  that  because  after  a  long  contest,  a  disputed  point  of 
law  may  after  great  vexation  and  expense  be  decided  in 
fitvour  of  a  person,  that  it  is  plainly  to  the  disadvantage  of 
that  person,  to  have  submitted  the  whole  matter  of  law  and 
fstct  to  arbitratorsj  who  have  ruled  that  point  of  law  in  a 
manner  perhaps  different  from  that  which  would  have  pre- 
vailed  at  the  close  of  such  contest. 

As  to  the  great  objections  made  to  the  appearance  of  the 
in&nt  in  Courts  the  Vice-chancellor  Bruce  in  Crabbe  v. 
MovJbeTy(a)  pointed  out  that  the  appearance  of  the  in&nt  in 
Court  is  not  a  mere  unmeaning  form ;  and  although  we 
quite  agree  that  the  act  of  the  guardian  ad  litem  can  ob^ 
tain  no  increased  efficacy  from  the  actual  assent  of  the  in« 
fant,  the  requirement  of  the  appearance  was  very  proper. 

It  was  very  properly  conceded  that  it  would  be  im- 
possible in  view  of  the  conduct  of  the  parties,  to  attempt 
to  establish  the  will. 

As  to  the  amount  of  property,  we  have  looked  at  the 
evidence,  and  have  found  that  there  is  evidence  upon  which 
the  Court  might  well  have  come  to  its  present  conclusion  as 
to  that  amount.  It  is  perhaps,  like  all  other  oral  evidence^ 
not  of  much  value,  but  the  Court  must  come  to  a  conclusion, 
and  this  is  the  only  evidence ;  for  the  defendant  in  posses* 
sion  of  the  property,  and,  as  it  seems,  of  the  accounts,  has 
not  thought  fit  to  furnish  either  estimate  or  evidence  of  her 
own.  In  these  circumstances,  it  is  impossible  for  us  to 
say  that  the  conclusion  of  the  Civil  Judge  is  wrong,  and  we 
dismiss  this  appeal  with  costs. 

Appeal  dismissed, 
{a)  5  De  6.  ft  Sm.  3i6. 


CHETTI  GAimpAN   V,   SUNBABAH  PIXf  AI.  51 


lappellate  SunsHictton  (a) 

Special  Appeal  No.  376  of  18G3. 

Chetti  Gaujtdan... Appellant 

SuNDARAM  Pi^:(Ai  and  others iie8pcmc267ife. 

Though  a  plaint  has  heen  regiateied  the  Court  may  reject  it  under 
Act  Ym  of  1869  sec  38,  as  barred  bv  the  Act  of  limiti^ioiu 

The  contract  of  hypothecation  denned. 

When  Ittid  is  hypothecated  the  contract  gives  the  creditor  an  interest 
in  immoYalde  property,  and  the  period  of  limitation  for  actions  on  such 
contract  is  twelve  ;feais  under  clause  18  of  section  1  of  Act  XIV  of  1859. 

A  creditor  suing  under  such  a  contract  must  prove  that  there  was  an 
actual  pledge  and  that  the  land  was  part  of  the  debtor's  estate  at  the 
time  01  pledge.  The  decree  will  then  be  for  sale  of  the  property 
hypothecated  unless  the  debtor  pay  the  amount  due  with  interest  within 
a  period  to  be  named  by  the  Court. 

npHIS  was  a  special  appeal  from  the  decree  of  Shaikh       ^g^ 
•■•      'Abdul  Rahim&i,  the  Principal  Sadr  Amin  of  Coimba-    JferM   17. 

R  jt    No   S7fi 

tore,  in  Appeal  Suit  No.  218  of  1862,  confirming  the  decree      o/i863. 
of  the  District  Munsif  of  Udumflp^tt^>  ui  Original  Suit  No. 
281  of  1862. 

The  suit  was  brought  for  rupees  420  due  iinder  a  docu- 
ment dated  the  14th  of  Vaik^i  of  the  year  Nala  (1856), 
securing  with  interest  rupees  250,  pledging  certain  land 
for  the  payment  of  the  amount,  and  providing  that  on  non- 
(Mtyment  within  three  years,  the  laiul  should  become  the 
absolute  property  of  the  pledgee.  The  plaintiff  also  asked 
that  the  property  pledged  might  be  held  liable  for  the  4ebt. 
The  following  is  a  translation  of  the  document : 

''  Mortgage-bond  executed  to  Chetti  Gaundan  son  of 
Chellakum&ra  Gauijt^an  residing  in  Singarampilaiyam  at- 
tached to  Pollanchy  Ta'alulf:  by  us  five,  Sundaram  Pillai, 
and  Yenkat&ihalam  Pillai,  sons  of  Chinnatambi  Pillai,  and 
Tirumala  Pillai  1,  Murugam  Pillai  2,  and  Eristna  PiUai  3, 
sons  of  Subha  Pillai  residing  in  Kanattuka^avu  of  the  said 
ta'aluk  on  the  14th  day  of  Vaikisi,  of  the  year  Nala. 

*'  If  you  ask  what :  We  have  mortgaged  to  you  our 
ancestral  property,  namely  2^  -^-^  k&nis  of  land  No.  62, 
called  **  D^var&jutope  nunjai" ;  and  "Duruvappaiya  nunjai," 
mtuated  in  the  said  village  bounded  on  the  East  by  Kup- 
payyan's  tope,  on  the  West 'by  KuUan's  garden;  on  the 

(^)  Present  Phillips  and  Holloway,  J  J. 
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1864.       North  by  Murugappan's  tope,  and  on  the  South  by  Singay^ 

s  j^^No  876  y^^'^  ^P®'  I^y^S  ^^  assessment  of  rupees  41-11-4,  together 
of  1868.  with  the  trees  thereon.  The  amount  that  Sundaram  PillaJ 
andVenkatachalam  Pillai,  sonsof  Chinnatrfunbi  Pijlai,  should, 
as  per  bond  on  stamp  paper,  pay  to  you  on  the  third  JCni 
of  Savumia  (1849),  is  rupees  100,  and  that  Tirumala  Pillai, 
Muruga  Filial,  and  Eristna  Pillai  sons  of  Stibha  Pillai, 
should  pay,  is  rupees  50 — ^Total  rupees  150.  The  amount 
received  by  the  said  Sundaram  Pillai,  and  Yenkatachalam 
Pillai,  on  this  date,  is  rupees  50,  and  by  Tirumala  Pillai, 
Muruga  Pillai,  and  Kristna  Pillai  is  rupees  50,  making  in 
all  rupees  250.  We  would  pay  these  rupees  two  hundred 
and  fifty  on  the  SOth  Vaikfci  of  Kfilayukti  (1858),  with 
principal  and  interest,  at  one  per  cent.  On  fiedling  to  pay  the 
amount  within  the  said  term,  we  will  sell  the  land  to  you 
for  the  said  amount,  present  a  r&zin&ma  and  have  the 
patt&  transferred ;  and  thus  we  have  executed  this  mortgage- 
bond.  (Signed)  Tirumala  Pillai,  Sundaram  Pillai,  Yenka* 
t^chalam  PiUai^vMuruga  Pillai,  Kristna  Pillai. 

Witness. 

(Signed)     Ayykvu  Pillai,  of  Eanattuka^avu,  I  know. 

(Marked)     Manjappan,  I  know. 

•  Written  by  Timmaiya." 

The  plaintiff  originally  brought  a  suit  for  the  land  ; 
but  being  informed  that  he  could  not  succeed  upon  what 
the  Munsif  termed  his  conditional  sale,  he  withdrew  that 
suit  by  permission,  and  after  three  years  from  the  period 
stipulated  for  the  payment  of  the  money,  conmienced  the 
present  suit. 

This  suit  was  dismissed  by  the  Munsif  as  barred  by 
clause  10  section  1  Act  XIY  of  1859  and,  on  appeal,  the  $adr 
Amin  affirmed  the  MunsiTs  judgment. 

Ritchie,  for  the  special  appellant,  the  plaintiff.  First,  the 
plaint  having  been  registered  by  the  Court  could  not  be  re- 
jected as  barred.  Secondly,  The  plaintiff's  claim  is  not  barred 
by  the  Act  of  limitation,  as  he  seeks  a  decree  declaring  his 
interest  in  immovable  property.  Clause  10  of  sec.  1  Act 
XIY  of  1859  only  applies  to  suits  for  money. 

George  Branson,  for  the  respondents,  the  first^^  seconds 
third  and  foyrth  defendants.    Firsts  The  mere  act  of  receiv* 
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ing  and  registering  the  plaint  conld  not  deprive  the  Court  of   2f£^l^i7 
the  power  expressly  given  to  it  by  the  Civil  Procedure  &  A.  No.  d7fli 

Code,  seo.  32(a)  of  taking  notice  of  the  Act  of  limitation.  — ' — 

Secondly,  This  is  a  suit  for  money  and  for  nothing  else. 
No  interest  in  immovable  property  is  involved.  The  plaint- 
iff is  not  a  mortgagee.  All  that  he  is  entitled  to  is  to  have 
his  money  back  again.     Clause  10  therefore  applies. 

HoLLOWAT  J. : — Strictly  speaking,  no  doubt,  the  con- 
tract is  not  on%  of  mortgage.  It  is,  however,  one  of  hypothe- 
cation— i^he  thing  pledged  remaining  with  the  pledgor>  and 
the  whole  of  it  being  subject  to  the  creditor's  claim.  Eng- 
lish law  recognises  hypothecations  in  the  case  of  a  vendor's 
lien  for  impaid  purohase-money^b/  At  common  law  the 
mortgagee  of  land  had  not  only  the  possession  but  absolute 
property  of  the  land  on  the  debtor's  fidling  to  perform  the 
condition.  But  equity  has  always  regarded  a  mortgage  as 
redeemable  till  foreclosure ;  and  in  enforcing  a  lien  it  gives 
the  debtor  an  opportunity  of  barring  the  mortgage  or  sale  of 
the  property  to  which  the  lien  extends  by  paying  the  amount 
due  with  interest  by  a  day  named  by  the  Court^c^.  We 
need  not  trouble  you,  Mr.  Ritchie,  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

HoLLOWAY,  J : — ^We  do  not  think  that  there  is  any  weight 
in  the  objection  that,  the  plaint  haviog  been  registered,  the 
Court  had  no  longer  power  to  reject  the  plaint  as  barred  by 
the  act  of  limitations,  for  we  think  that  it  would  be  con- 
trary to  the  plain  intent  of  the  Procedure  Code,  to  hold  that 
mere  ministerial  act  of  registration  deprives  the  Court  of 
the  power  designedly  given  of  itself  taking  notiqe  of  the 
act  of  limitation.  The  rejection,  moreover,  is  nqt  to  be 
merely  if  the  plaint  is  on  its  face  barred,  but  if  the  Court 
shall  find  it  to  be  barred  on  questioning  the  plaintiff.  Here 
the  plaintiff  had  obtained  the  express  permission  of  the 
Court  to  prefer  a  fresh  suit,  and  the  effect  of  that  permission 

fa)  "  If  upon  the  face  of  the  plaint  or  o/ter  questioning  the  flainiiff, 
it  appear  to  the  Court  that  tbe  suhject-matter  of  the  plaint  aoes  not 
Gonstitute  a  cause  of  action,  or  that  the  right  of  action  is  oarred  by  lapse 
of  time,  the  Court  shall  reject  the  plaint.  Provided  that  tbe  Court  may 
in  any  case  allow  the  plaint  to  be  amended,  if  it  appear  proper  to  do  so." 

W  See  as  to  the  bar  of  such  a  lien  Tofl  v.  SteveMon,  7  Hare  1 : 
1  S.  M.  6, 28  :  Part,  Y.  &  P.  3d  ed.  263  n. 

{c)  8ee  1  SetonPec.  3d  ed.  45a 
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1864.       might,  on  questioning  the  plaintiff,  have  the  effect  of  show- 
s.  a! No.  876  ing  ^^  suit  not  barred. 

of  1868. 

"  We  think  also  that  on  this  plaint,  inartificially  framed 
as  it  is,  the  plaintiff  is  entitled  to  the  relief,  if  any,  inci- 
dental to  the  contract  upon  which  he  has  declared.  He 
asks  not  merely  for  the  money,  but  that  the  property  pledged 
be  held  liable  for  the  debt. 

The  substantial  question  is  whether  this  action  is  really 
barred  by  clause  10,  or  whether  the  period  of  liiMtation  is  not 
years  twelve  under  clause  12  of  tixe  same  section.  The  words 
are,  «  To  suits  for  the  recovery  of  immovable  property  or  of 
any  interest  in  immovable  property  to  which  no  other  pro- 
vision of  this  Act  applies  the  period  of  twelve  years  from  the 
time  the  cause  of  action  arose."  The  words  "  to  which  no 
other  provision  of  this  Act  applies"  must  be  taken  to  mean 
any  interest  in  immovable  property  for  which  no  other  pro- 
vision is  specially  made,  for  it  would  be  difficult  to  contend 
that  section  10  might  not  prim&  fade  apply  to  every  interest 
in  immovable  property  arising  out  of  contract.  Clause  12 
really  applies  to  dasaes  of  interests  not  touched  by  clauses 
13  and  14  and  others  of  the  same  kind.  If  it  were  otherwise 
there  would  be  no  meaning  in  the  words.  We  are  therefore 
clearly  of  opinion  that  if  this  suit  is  for  the  recovery  of  any 
interest  in  immovable  property,  it  is  not  barred. 

The  contract  is  one  of  hypothecation  and  it  is  thus  de- 
fined by  a  modem  jurist^a^,  ^'Et  quia  hypotheca  constituitur 
desuper  rebus,  ideo  dicitur  jus  in  re,  seu  jus  reale,  vel  actio 
realis,  quia  per  illam  non  obligatur  persona  debitoris,  sed  res, 
et  sequitur  frindum  et  datur  contra  possessionem."  Its  reme- 
dies seem  to  show  clearly  that  when  land  is  the  subject  of  the 
hypothecation,  it  is  necessarily  a  contract  which  gives  an 
interest  in  immovable  property,  for  it  is  dear  that  any 
subsequent  sale  must  be  made  subject  to  it. 

It  is  true  that  it  is  an  accessory  right — **  Pignus  naturft 
8U&  est  tantummodo  jus  accessorium"^6^ — ^andis  of  course 
extinguished  when  the  obligation  from  which  it  arises  is  ex- 
tinguished. "Pignus   natur&    su&   proprift  extinguitur  si 

{a)  Ne^iizantiuB  cited  in  Barge's  Commeitianes  on  Colonial  and  Foreign 
Laws,  Tol  111,  161. 

(6)  Mackddcy,  Sysl,  Jur,  Em.  §  304^ 
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debitum  pro  quo  obligatum  erat  uno  aliove  modo  plene        1864. 
solvituif  a^ ;"  and  aohitur  implying  any  mode  of  discharge,  if  ""/^t  ^ !' 
this  statute,  like  the  statutes  of  the  late  king,  barred  the      ^1868. 
right  and  not  the  remedy,  this  action  would  not  lie. 

We  are  therefore  clearly  of  opinion  that  the  plaintiff 
was  not  barred,  because  the  contract  gave  him  an  interest 
in  immovable  property ;  and  the  case  must  therefore  be  re- 
manded for  decision  to  the  lower  Court,  and  its  decree  upon 
this  preliminary  point  reversed. 

It  is  necessary,  however,  to  give  such  directions  as  will 
prevent  the  defeating  of  the  statute  by  merely  colourable 
entries  oi  pret^otded  pledges.  So  far  as  the  contract  is  one 
of  hypothecation  the  remedy  of  the  plaintiff  is  not  barred,  but 
his  concurrent  remedy  of  an  action  for  the  money  lent  is  dear- 
ly barred.  No  remedy  therefore  can  be  given  to  the  plain- 
tiff unless  he  proves,  first,  that  there  was  an  actual  pledge, 
and  secondly,  that  the  land  was  part  of  theestate  of  the  debtor 
at  the  time  of  pledge;  andif  this  is  so,  the  properdecree  will  be 
for  sale  of  the  property  hypothecated,  unless  the  debtor  pays 
the  amount  due  with  interest  within  a  period  to  be  named. 
The  Civil  Procedure  Code  provides  ample  securities  that 
the  decree  shall  not  be  made  the  instrument  of  a  joint  fraud 
by  the  creditor  and  the  debtor  upon  third  parties.  The 
costs  of  this  appeal  will  be  costs  in  the  cause. 

Appeal  allov^ed. 

(a)  Mack.  Sjfst.  Jur.  Em.  §  327. 
NoT2.— See  S.  A.  No.  365  ^1863, 1  Mad.  H.  C.  Rep.  460. 


56  MADRAS  HIGH  COURT  REPORTS. 


Apellate  aunsAtctton  (a) 

Regular  Appeal  No.  73  of  1863. 

Chalakosoa  Alasa'ni AppeUmiL 

Chalakostoa  Katna'chalam  and  another BespondenUsi, 

The  ordinart  gains  of  science  are  divisible  when  such  science 
has  been  imparted  at  the  tamilj  expense  and  acquired  while  receiving  a 
family  maintenance. 

Seeus  where  the  science  has  been  imparted  at  the  expense  of  persons 
not  members  of  the  learner's  family. 

The  trade  of  prostitntion  is  recognized  and  legalized  by  Hindd  law^ 

jf  ^^5*17     npHIS  was  a  regular  appeal  from  the  decree  of  C.  CoUetty 
R.  A.  No,  78  ^^  Civil  Judge  of  Yizagapatam,  in  Original  Suit  No, 

^/^»<^^-     4  of  1863. 

The  plaintiff,  who  was  a  dancing-girl,  sued  for  the  re*- 
covery  of  certain  gold  and  silver  jewels,  house-utensils,  and 
other  articles  of  personal  property,  to  the  value  of  rupees 

1,026-6-4,  in  possession  of  the  defendants,  who  were  also 
dancing-girls.  The  plaintiff  in  her  plaint  set  forth  that  she 
adopted  the  first  defendant  when  the  latter  was  only  three 
years  old;  that  the  plaintiff  expended  a  considerable  amount 
in  educating  her  in  singing  and  dancing ;  that  the  first  de- 
fendant  and  her  daughter  the  second  defendant  wrongfully 
possessed  themselves  of  the  property  of  the  plaintiff,  who,  as 
head  of  the  undivided  family,  to  which  the  parties  belonged, 
was  alone  entitled  to  the  possession,  control  and  manage- 
ment of  such  property. 

The  defendants  pleaded  that  the  property  sued  for 
was  their  own  and  acquired  by  their  own  art,  skill  and 
exertions,  and  that  the  plaintiff  was  in  no  way  entitled  to 
any  part  of  the  same. 

The  issue  settled  by  the  late  sub-judge  of  Yizagapatam 
was  as  follows : — 

''  The  material  issue  of  fsbcts  averred  by  the  plaintiff  and 
denied  by  the  defendants  is  whether  the  defendants  illegally 
withhold  from  her  her  property  to  the  value  specified." 

Subsequently,  on  this  suit  being  transferred  to  the 
Civil  Court,  the  plaintiff,  by  her  pleader,  contended  that 

{a)  Fiesent  Phillfpi  inid  H(riloway,  J  J. 
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such  issue  did  not  include  the  whole  matter  in  dispute  be-    „^^^*- 
tween  the  parties,  inasmuch  as,  the  family  being  undivided,  "XXI^Tts 
the  plaintiff,  as  admitted  head  of  the  £Gunily,  was  entitled,     o/lMS. 
so  long  as  the  state  of  undivision  lasted,  to  at  least  the  pos- 
session, control,  and   management  of  the  property.    The 
defendants  by  their  pleader  statingthat  they  joinedissue  with 
the  plaintiff  upon  this  question  of  law,  the  following  addi- 
tional issue  was  settled  by  the  Civil  Court 

''  Whether,  according  to  the  law  governing  the  caste  of 
dancing-girls,  the  plaintiff,  as  head  of  the  fiunily,  is  entitled 
to  the  possession,  control  and  management  of  the  property 
in  the  plaint  mentioned,  however  and  by  whomsoever  of 
tiie  parties  to  this  suit  it  was  acquired  ?" 

The  Civil  Judge  delivered  the  following  judgment. 

''  1.  This  is  a  suit  between  women  of  the  dancing-girl 
caste  for  the  recovery  of  personal  property  consisting  of 
gold  and  silver  omamrats,  clothes  and  household  utensils. 
The  case  resolves  itself  into  two  questions  as  set  out  in  the  ^ 
issues  settled,  one  of  fiust  and  the  other  of  law.  Under 
the  former  the  defence  is,  that  the  property  is  the  separate 
and  self-acquired  property  of  the  defendants. 

**  2,  The  first  defendant  is  the  adopted  daughter  of  the 
plaintiff,  and  the  second  defendant  is  the  daughter  of  the 
first  defendant.  It  is  of  course  well  known  that  prostitu- 
tion, within  certain  limits,  is  one  of  the  means  by  which  wo- 
men of  this  caste  gain  their  livelihood.  But  they  have  also 
honest  means  of  Uving,  since  they  are  professional  singers 
and  dancers ;  and  no  doubt  much  property  is  often  acquir- 
ed in  this  way  by  women  of  this  caste.  It  is  true  that  in 
any  such  suit  as  the  present  a  court  may  generally  be 
correct  in  surmising  that  part  at  least  of  the  property  in 
litigation  consists  of  the  profits  of  prostitution.  But  then  it 
must  not  be  forgotten  that  such  prostitution  is  strictly  in 
accordance  with  Hindii  law  and  customs  ;  and  these  women 
compose  a  distinct  caste,  numerous  and  not  seldom  possessed 
of  wealth  :  they  do  not  adopt  their  profession  from  choice, 
but  it  is  their's  by  the  accident  of  birth,  and  it  is  one,  as  I 
said,  bx  accordance,  and  not  at  variance,  with  Hindii  law. 
Our  courts  are,  therefore,  bound  to  administer  to  them  that 
law^  uninfluenced  by  any   fi»tidiousness  founded  upon 
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isM.        Western  views  of  morality.    No  objection  has  been  raised 

MMreh  17  -^  •» 

'  SL  A,  No.  7»"  ^  ^^  ^^^"^  ^  ^  ^  immoral  sooroe  of  the  present  proper* 
^li^^'  ty,  and  lam  not  called  upon  to  seek  any.  !£,  therefore^  the 
quantity  of  the  evidence  produced,  or  the  perplexity  of  the 
questions  of  law  to  be  solved,  should  require  an  extended 
discussion,  I  shall  not  feel  myself  called  upon,  in  this  more 
than  in  any  other  case,  to  apologise  for  the  length  of  my 
judgment  merely  by  reason  of  the  smallness  of  the  amount 
involved,  or  the  social  position  of  the  parties  interested. 

''S.  Numerous  witnesses  were  examined  on  both  sides, 
but  I  think  that  no  other  evidence  was  produced." 

[The  learned  Civil  Judge,  then,  in  this  and  the  foUow« 
ing  four  paragraphs  of  his  judgment  analysed  the  evidence, 
and  decided  the  first  issue  against  the  plaintiff] 

''9.  Before  I  go  to  the  second  issue,  I  may  say  that  I  find 
as  a  fafii  that  the  first  defendant  was  educated  by  the  plain- 
tiff, and  that  she  paid  the  masters  for  instructing  the  first 
defendant  in  singing  and  dancing.  I  think  that  this  is  the 
only  conclusion  consistent  with  the  evidence  and  the  prob- 
abilities of  the  casa  I  am  not,  though,  satisfied  that  the 
second  defendant  was  professionally  educated  at  the  ex- 
pense of  the  plaintiff.  I  think  it  more  probable  that  she 
was  educated  at  the  expense  of  her  mother,  the  first  defend- 
ant But,  according  to  my  view  of  the  question  of  law  in 
the  second  issue,  it  is  not  necessary  for  me  to  distingnish, 
even  if  the  evidence  would  allow  it,  (which  it  does  not)  be- 
tween the  acquisitions  of  the  first  and  second  defendants 
respectively. 

^  10.  The  contention  for  the  plaintiff  upon  the  second 
issue  was,  in  effect,  that,  even  aawiming  the  articles  to  have 
been  separately  acquired  by  the  defendants,  still  they  would 
have  been  acquired  by^them  by  a  science  or  art  learnt  in  the 
fiimily  and  exercised  iHulst  they  lived  jointiy  as  an  un- 
divided family  ;  and  that,  therefore,  the  plaintiff  was  entit- 
led, as  head  of  the  family,  not  indeed  to  an  absolute  property 
therein,  but  still  to  the  possession,  control,  and  management 
thereof,  being  fimiily  property,  as  long  as  the  &mily  remain- 
ed undivided  ;  .and  that  so  she  would  be  entitied  to  the 
decree  of  this  court. 
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''11.  Now  I  will  dear  ihe  case  at  once  by  Baying,  that  if       iwu. 
is  a  correct  statement  of  the  Hindti  law  generally,  it  is    ^^^  ^^' 
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equally  applicable  to  the  present  case.  I  take  it  that  the  ^iset, 
caste  to  which  these  parties  belong  is  governed  by  the  ordi- 
nary roles  of  HindA  law,  except  only  so  fieff  as  the  absence 
of  marriage  and  the  desc^it  in  the  female  line  may  yary 
them ;  and  clearly  these  specialities  of  the  caste  do  ^ot  af'^ 
feet  the  present  case.  Next,  I  may  say  that  as  this  is  not  a 
suit  for  partition,  I  shall  not  refer  to,  nor  consider  those  texts 
of  SQnd6  law  which  relate  to  the  appropriation  of  clothes 
and  personal  ornaments  upon  a  partition. 

''12.  What,  then,  is  the  ordinary  role  of  Hind6  law  as  to 
the  rights  of  one  member  of  an  undivided  fsaaSly  in  respect  to 
property  separately  acquired  by  another  member  by  means 

of  his  own  learning,  science  or  skill  in  any  art  or  profession  t 
I  may,  Ithink,  state  asapreliminaryproposition,  which  will 
not  be  questioned  and  does  not  need  the  ditation  of  authori- 
ties, that  if  such  property  would,  on  a  partition  taking  place, 
not  be  liable  to  division  among  the  othm*  co-parceners,  then 
neither  could  he  who  had  acquired  it  be  comp^ed,  though 
the  general  state  of  union  continued,  to  place  sudi  property 
in  the  possession  or  undar  the  ccmtrol  and  management  of 
any  other  members  of  the  family,,  though  that  member  might 
be  the  head  of  the  fiunily,  and  entitled  to  the  possession 
and  control  of  the  jcnnt  property  of  the  fiunily. 

"13.  The  first  texts  of  the  law  to  be  conii»dered  and  the 
ibundation  of  all  the  disputes  of  subsequent  commentatora 
are,  as  usual,  to  be  found  in  Manu.  Those  I  shall  use  for 
the  purposes  of  this  case  are  the  206th  and  206th.  9loka8  of 
tiie  ninth  diapter  of  Manu.  In  Sir  William  Jones's  trans- 
ation  they  are  as  foQows  : — 

"  206.  Wealth,  however  acquired  by  learning;  belongs 
excltudvely  to  any  one  [of  {hem,  Vfho  acquired  ti^ ;]  so  doea 
«y  thing  g?TOa  by  a  Mend,  reedved  <m  aooo«nt  of  marri- 
age,  or  presented  aa  a  mark  of  r&^et  te»  a  guesL 

"208.  What  abrother  has  acquired  by  labour  and  skil^ 
without  using  the  patrimony,^^he  shall  not  give  up  without 
Ida  assort ;  for  it  was  gained  by  hiaown  exerti<M:L" 

"  14«  Now,  if  I  were  uninstructed  by  the  remarks  of 
Hindd  commentators;  I  ^ould  say  that  these  verses  contain  » 
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lis6i.  very  clear,  distinct,  and  highly  eqnitaUe  rale.  They  certainly 
n^^N^i ^^^^^  ^^^  rather  ohscure  flokas,  the  2Mth  and  205th, 
^1868!  which  might  and  probably  have  afforded  the  commentators 
the  ground  for  their  subtle  distinctions  ;  but  the  use  of  the 
word  "  however"  in  9loka  206  separates  and  excepts  the 
rule  they  contain  from  the  preceding  9loka&  The  original 
of  the  204th  and  206th  flokas  would  seem  to  be  obscure, 
and  I  do  not  understand  why  there  should  be  supplied  the 
very  important  words  which  are  printed  in  italics  in  Sir 
William  Jones's  translation,  and  which  are  merely  a  gloss 
by  EuU6ka  Bhafta,  and  are  not  to  be  found  in  the  original 
of  any  of  the  many  copies  and  manuscripts  of  Manu  collated 
by  Sir  Willism  Jonea  The  context,  and  especially  what 
follows  in  9lokas  206  and  208,  would  have  led  me  to  sup- 
ply very  different  worda^a)  The  case  supposed  by  Manu  in 
floka  204,  is  that  the  father  dies  and  then  the  elder  brother 
becomes  head  of  the  &mily^  and  as  such  acquires  property, 
and  then  Manu  says  that  on  partition  the  younger  brothers 
shall  take  their  shares  if  they  have  made  due  progress  in 
learning.  Clearly  it  seems  to  me  this  is  merely  the  princi- 
ple of  Hindii  law  which  we  recognise  at  the  present  day, 
excepting  of  course  the  impracticable  condition  about  learn- 
ing— ^that  is,  like  the  direction  about  the  virtuous  and  learn- 
ed Brihmans  among  whom  a  king  is  to  distribute  the  estate 
of  an  heirless  Brfimian,  one  of  those  moral  conditions  or 
directions  to  be  expected  in  the  writings  of  so  early  a 
lawgiver  as  Manu,  but  which  no  court  could  now-a-days 
notice  or  enforce.  Accordingly  we  retain  the  rule  without 
the  conditipn,  and  we  hold  that,  however  praiseworthy  may 
have  been  the  conduct  of  the  elder  brother,  yet  that,  as  he 
was  simply  the  head  of  the  fiunily,  acquisitions  by  him  in 
that  capacity  are  fitmily  property  and  liable  to  equal  divi- 
sion. Then  comes  floka  206,  which  is  simply  that  a  fiunily 
of  undivided  brothers  labouring  jointly  and  acquiring  pro- 

(0)  904.  *  After  tke  death  of  the  father,  if  the  eldest  brother  acquire 
veaUk  iyHi  awn  eJMs  befire  fariitum,  a  share  of  that  aeqmtiium  aball 
fO  ^0  the  yonnger  brothers,  if  they  have  made  a  due  progress  ia  leam- 
log  ;* 

106.  '  And  if  all  of  them,  being  unlearned,  aeqnire  property  ie/bn 
pariUian  by  their  own  labour,  there  shall  be  an  equal  di? iiiob  of  that 
property  wiiMoui  regard  to  ihefatt-boru  ;  for  it  vas  not  the  wealth  of  their 
latiier  :  this  rule  is  dearh  settled.' 

S07.  *  If  any  one  of  the  brethren  has  a  oompetenoe  from  his  own 
Dcenpation,  and  wants  not  the  property  0/  iu  faHnr,  he  mar  debar 
^  himself  from  his  own  sharei  some  trifle  being  girenhim  as  a  ftOBffKifratio»i> 
to  pnv0Mi/uimr€  Uriff* 
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perty  shall  on  partition  divide  it  equally.     I  omit  here  also       1864. 
the  gloss  of  Knlltika  Bhatta,  and  the  condition  about  leam-  ^  ^^'"^^7. 
ing,  and  I  say  that  this  is  simply  the  rule  of  the  present     ef  ^^68. 
day.    If  this  is  a  right  view  of  ^lokas  204  and  205,  then 
the  introduction  of  the  proviso  or  exception  in  ^lokas  206 
and  208,  is  well-timed,  clear  and  sensible,  and  nothing  but 
the  industry  of  Hindii  commentators  would  have  led  me  to 
believe  in  there^ing  any  obscurity  or  subtUty  about  the 
rule  of  law. 

''15.  I  shaU  now  pass  to  the  commentators,  and,  first,  I 
shall  take  the  Mit£kshar£,  as  it  is  the  book  of  highest  autho- 
rity in  this  part  of  India.  Section  lY  of  Chapter  I  is  the  por- 
tion of  the  book  to  be  referred  to.  In  thatsection,  clause  lis  the 
textofT&jnavaIkya(II,  ll8,119^a^)  which  is  clear  ^ough  : 
he  says,  ^  Whatever  else  is  acquired  by  the  co-parcener 
"  himself,  without  detriment  to  the  father's  estate,  as  a  pre- 
"  sent  from  a  friend  or  a  gift  at  nuptials,  does  not  appertain 

''  to  the  co-heirs^ nor  what  has  been  gained  by  science.'' 

It  is  the  commentaltor  who  succeeds  in  making  the  text 
obscure, — ^in  Clause  6  he  says  you  must  read  the  words  ''with- 
out detriment  to  the  father^s  estate^/'  after  each  mem- 
ber of  the  text,  and,  therefore,  only  what  is  gained  by  science 
without  use  of  the  father's  goods  is  exempt ;  and  what  is 
earned  by  science  acquired  at  the  expense  of  ancestral  wealth 
must  be  divided,  that  is  to  say,  is  joint  family  property. 
There  is  an  ingenious  discussion  in  Clauses  7>  12, 13, 14  and 
15  as  to  whether  there  could  be  a  gift  acquired  with  detri- 
ment to  the  father's  estate.  The  commentator  in  Clause  8 
quotes  the  text  of  Nirada,  **  He  who  maintains  the  family 
"  of  a  brother  sttldying  science  shall  take,  be  he  ever  so 
"  ignorant,  a  share  of  the  wealth  gained  by  science,"  and 
also  a  passage  from  K&tyilyana  giving  a  definition  of  what 
some  other  commentators  call  the  technical  gains  of  science, 
namely,  "  Wealth,  gained  through  science  which  was  ac- 
**  quired  from  a  stranger  while  receiving  a  foreign  main- 
**  tenance,  is  termed  acquisition  through  learning."  Then  in 
Clause  10,  he  quotes  the  above  9loka  208  from  Manu,  and 
thinks  it  implies  the  same  condition,  though  I  should  cer- 

(ff)  118.   Pit^raTy&virodheiia  yad  anyai  syayamaijitam 

maitnun  and? &hikai|i  ohaiya  aftjftd&o&m  oa  tad  bhayet. 
119.    Knunftd  abhjlgatan  dra^am  hrtam  aUi^uddharet  tu  yCh 
'debhyo  na  tad  dadyu  ^dj 
{h)  FitrdraTylTirodhena, 
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1864.       tainly  have  said  that  the  very  position  of  the  words  "  ncxr 
^^^*  ^'^'     what  has  been  gained  by  science/'  at  the  dose  of  the  texts 

jR    A,  No    78  o  •?  ' 

qf  1868.  both  of  Mann  (according  to  the  reading  of  the  gloka  in  the 
Mitdkshar&  and  Yfijuavalkya,  and  its  being  a  disjoined 
separate  sentence,  showed  that  though  those  lawgivers 
guarded  against  the  use  of  joint  prepay  where  it  was  possi- 
ble to  have  been  used  in  the  acquisition,  they  viewed,  and 
therefore  spoke  of  what  was  gained  by  science  as  a  case  in 
which  joint  property  could  not  possibly  be  used,  or  to  em- 
ploy the  words  of  a  note  to  clause  S,  they  viewed  the  gains 
of  science  as  '*  not  naturally  liable  to  partition."  In  &ct 
they  stated  in  simple  language  the  equitable  doctrine,  that 
what  a  man  gains  purely  by  his  own  learning,  skill  or  abili- 
ty, belongs  to  him  alone.  I  think  that  we  shaU  see  how 
entirely  analogous  this  is  to  the  rule  of  law  as  to  other  ac- 
quisitions. And  here  I  will  take  leave  to  say  that,  so  &r 
as  my  own  reading  of  the  sources  of  fiindd  law  has  ^ctend- 
ed,  I  have  ever  found  that  it  is  in  the  test  of  the  earliest 
Hiudd  lawyers  that  the  most  equitable  rules  are  to  be  dis- 
covered, stated  in  simple  and  inartifieial  language)  no  doubt^ 
but  still  clearly  and  succinctly.  Often  indeed  injunctions^ 
or  qualifications  of  a  religious  or  moral  nature  are  mingled 
with  the  legal  matter  of  which  alone  a  modem  court  takes 
notice  ;  but  it  is  only  when  we  come  to  the  commentators 
that  we  find  anomalies  [and  subtilties  imported  into  the^ 
generally,  highly  equitable  and  not  very  intricate  HindA 
law  of  i»roperty .  If,  therefore,  I  seem  to  question  sometimes 
the  reasonableness  of  the  glosses  of  a  commentator,  it  is  be- 
cause I  conceive  that  this  court  is  bound  to  search  out,  and 
ascertain  for  itself,  firom  suaoong  the  sources  of  Hindd  law^ 
the  principles  of  that  law ;  and  when  eommentaters  are  not 
in  acccM^ance  with  andent  texts^  or  differ,  as  they  often  do* 
among  themselves,  it  needs  must  be  that  this  eourt  should 
dedde  acocmling  to  the  weight  of  authority,  the  siq>port  ot 
analogy,  and  the  reasonableness  and  equity  of  the  rule. 

^  16.  In  the  D&yabhUga  the  discussion  of  this  sulyect 
of  self-acquired  property  is  mudi  more  lengthy.  It  extends, 
throughout  Section  1  ci  CShapter  YI  and  up  to  article  20» 
of  Section  2.  Though  stating  the  gpeneralrule  and  giving: 
the  reason  as  to  8elf-acquiiredprq)erty,  viz.:  that  it  is  the  gain. 
of  a  man's  own  labour  without  the  use  of  tix«  cpnunon  pro^ 
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perty  or  any  ooiporeal  effort  on  the  part  of  the  co-parceners       1864. 
(section  1  article  4  and  artidee  21,  26  and  30).    Jimiita  ^"^'^^^ 
Yihana  takes  the  extraordinary  distinction  as  to  learned     ^1868. 

and  imleamed  co-heirs,  holding  that  those  of  equal  or  greater 
learning  are  entitled  to  a  share  (articles  6,  9  note,  16  and 
17),  though  he  expressly  in  article  19  limits  this  right  to 
share  to  the  gains  of  science,  excluding  even  learned  co-heirs 
from  sharing  in  any  otherwise  self-acquired  property.  This 
is,  of  course,  a  distinction  of  so  entirely  a  fiuiciful,  inequita- 
ble, and  impracticable  nature  that  no  modem  court  could 
notice  it.  The  result  therefore  is  that  the  distinction  must 
be  rejected  and  the  learned  co-heirs  be  equally  excluded  with 
the  unlearned  in  sharing  in  the  gains  of  science. 

"  17.  There  are  also  cited  in  articles  5, 10, 12, 35  and  50 
texts  from  Yyisa,  NIrada  and  Baloka  (which  seem  to  me  to  be 
as  simple  and  explicit  as  those  of  Manu  and  Yajnavalkya)  that 
wealth  acquired  by  science  is  not  subject  to  partition,  that 
is,  is  not  joint  property.  And  it  appears  to  me  that  the 
reason  of  the  rule  as  to  self-acquired  property  being  indi- 
visible given  in  such  passages  as  articles  21  and  26  shows 
that  it  is  the  use  of  the  joint  property  in  the  acquisition  of 
the  property,  and  not  in  learning  the  science,  that  is  regard- 
ed ;  that  is,  it  is  the  proximate  and  not  the  remote  use  of 
joint  property  that  the  law  has  to  look  to.  If  this  be  so, 
the  rule  is  consistent  with  the  analogy  of  the  law  in  other 
matters.  This  seems  to  me  much  supported  by  what  is  laid 
down  in  articles  47  and  48,  that  the  mere  fact  that  one 
brother  has  been  nourished  up  and  maintained  out  of  the 
common  stock  is  not  such  a  use  of  joint  property  as  will 
make  all  his  subsequently  self-acquired  property  liable  to 
division. 

*'  18.  Artieles  1  to  19  of  section  2  are  occupied  with  ex- 
amples of  what  is  a  gain  by  science,  such  as  a  reward  for 
superior  skill  in  reading  and  so  on.  But  the  only  article  I 
shall  quote  for  the  purpose  of  this  suit  is  article  11  ''  also 
**  what  is  gained  by  painters^  goldsmiths  and  artists  through 
skill  in  the  arts  and  so  f<»i^h  *  *  all  this  is  exempt  fix)m 
being  shared  with  the  rest  of  the  co-parceners,"  that  is  to 
say,  is  not  joint  property. 

^  19.  I  shall  next  go  to  Jagaimatha's  Digest.  I  think 
the  discussion  of  tiie  subject  id  confined  (I  believe  entirely 


4* 
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1864.      so)  to  pages  332  to  372  of  volume  3.    As  usual  it  is  a  jungle 

a  ANii  of  texts,  objections  and  solutions.   I  have  certainly  travelled 

qf  1863.     through  the  mass,  but  at  places  the  commentary  is  so  misty, 

that  I  cannot  be  sure  that  I  have  everywhere  seen  the  path* 

"  20.  Though  the  comment  of  Jagannttha  is  as  usual 
wanting  in  any  order  of  arrangement,  perhaps  it  will  be  as 
well  that  I  should  follow  the  order  of  his  pages.  He  cites  the 
before  mentioned  texts  from  Manu,  Yy&sak,  and  E&ty&yana, 
and  from  the  last  named  gives  some  texts  which  seem  to  me 
merely  examples  of  acquisitions  by  learning  (page  334). 
Then  at  page  336  Jagannlitha  states  that  what  is  gained  by 
painters,  goldsmiths  and  the  rest  through  superior  skill  in 
liberal  or  eUgarU  arts  is  exempt  from  partition  ;  adding 
that  the  meaning  is,  that  wealth  gained  by  superior  attain- 
'  ments  in  any  art  or  science  belongs  exclusively  to  him  who 
acquired  it.  Again  at  page  338,  he  says  the  law  is  likewise 
the  same  in  regard  to  the  science  of  music  and  the  like.  **  In 
fia«t,"  he  says  (page  339),  "  in  all  cases  whatsoever  wherein 
"  superior  skill  is  required,  the  wealth  gained  is  technically 
"  denominated  the  acquisition  of  science  ;  otherwise  it  is 
"  simply  wealth  acquired  by  the  man  himself.    Such  is  the 

"  full  sense  according  to  Chande9vara  and  the  rest." 


"  21.  In  the  same  page  he  uses  language  equally  strong 
and  explicit  in  commenting  on  ^loka  208  from  Manu.  In  &ct 
I  think  that  it  will  be  found  that  it  is  only  on  the  authority 
of  K&ty&yana  that  he  limits  the  acquisitions  of  learning  by 
rules  which  would  not  be  applicable  to  oth^  self-acquired 
property.  Jagannitha  seems  to  me  ever  to  struggle  to  re- 
concile all  texts  with  each  other,  and  thus  to  be  driven  into 
all  sorts  of  subtleties  and  obscurities.  But  even  these  texts 
of  E&ty£yana  he  is  obliged  once  or  twice  to  admit  are  not 
universally  recei ved«  Thus  he  quotes  the  text  before  given 
from  E&ty&yana  and  also  at  page  340  another  to  the  effect 
that  wealth  shall  be  partible  if  it  was  gained  by  learned  bro- 
thers who  were  instructed  in  the  &mily  by  their  &ther,  or  by 
their  paternal  grand&ther  or  uncles;  buthe  adds  at  page  341, 
''  Some  lawyers  reply,  brothers  cannot  daim  ashareof  o/p9io- 
"  petty  80  xwqui/red,"  Again  he'seems  at  page  360  to  oppose  to 
E&tyiyana  the  different  opinion  of  other  lawyers  and  to 
lay  it  down  that  wealth  the  acquisition  of  science  gained 
without  using  the  patrimony  is  not  subject  to  partition^ 


CHALAKOITDA  ALASA'KI  V.  CHALAKOBTDA  RATNA'CHALAAi*  65 

"  22.  Of  course  one  acquiesces  in  such  a  rule  as  is  stated  i864. 
at  pages  848-9,  that  the  joint  property  must  not  have  been  ^^^  ^^- 
used  during  the  acquisition;  and  the  same  rule  at  page  o^ises. 
351,  with  the  addition  that  it  is  no  objection  that  food 
and  apparel  were  received  out  of  the  joint  property 
during  the  attainment  of  knowledge,  provided  the  com- 
mon stock  was  not  used  during  the  acquisition.  And 
again  at  page  358  it  is  said,  "  In  fiust  participation 
is  only  proper  when  the  joint  stock  has  been  used  ;'^ 
and  at  page  360  the  reason  of  the  rule  for  partition  is 
rightly  stated  to  be  ''  the  cause  is  the  aid  received  from 
the  joint  stock."  All  these  rules  are  entirely  consistent 
with  the  rules  as  to  other  self-acqtdred  property.  At  page 
354  it  is  well  observed  that  wealth  acquired  by  agriculture 
or  the  like  is  not  subject  to  partition  merely  because  he  who 
acquired  it  "  was  nurtured  with  much  food  provided  out  of 
the  common  stock,"  and  that  to  introduce  a  different  rule  as 
to  the  acquisitions  of  learning  would  be  a  disparagement  to 
science."  Certainly  a  man  needs  to  be  taught  the  art  of 
agriculture  or  the  trade  of  a  k6matti  as  much  as  a  nich 
girl  requires  to  be  taught  dancing  and  music.  If  the  one  is 
not,  on  account  of  his  having  been  maintained  and  instruct- 
ed out  of  the  fiimily-property,  to  have  his  subsequently  ac- 
quired property  subjected  to  partition,  I  do  not  understand 
why  the  other  should  not  be  equally  free. 

"  23.  In  short,  not  to  be  tedious  by  making  other  quota* 
tions,!  am  satisfied,  after  a  careful  perusal  of  the30to40  pages 
of  Jagann&tha's  commentary,  that  it  is  only  on  the  authority  of 
these  two  texts  of  E&tyiyana  that  any  limitation  can  be  ap^ 
plied  to  property  acquired  by  learning  which  does  not  exist 
in  respect  to  other  self-acquired  property.  It  seems  to  me 
that  the  texts  from  all  the  other  sages  of  the  law  are  capable 
ofbeing  understood  in  a  manner  entirely  consistent  with  the 
general  rule  as  to  self-acquired  property.  It  is  when  Jagan- 
nitlia  attempts  the  impossible  task  of  reconciling  E&ty£yana 
with  others  that  he  becomes  misty,  and  takes  refuge  in  his 
wonted  formality  of  an  objection  with  a  more  obscuring 
sdntion.  I  prefer  to  reject  the  dictum  of  one  sage  of  the  law 
idhen  I  find  it  irreconcilable  with  that  of  other  sages  and 
inoonaistent  with  the  general  analogy  of  the  law.  If  one 
mralt  of  my  view  of  the  law,  should  be,  that  a  Hind6  who 
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1864.      enters  the  legal  or  medical  profession,  will  not  be  liable  to 
"unrNo.  7d  divide  with  his  brothers  what  he  may  gain  by  his  own  in* 
^^^^'      dustry  and  abilities,  merely  because  his  father  paid  his  col- 
lege fees  or  the  value  of  the  stamp  on  his  diploma,  I  certain- 
ly shall  not  be  frightened  from  my  position  by  the  conse- 
quences of  the  rule. 

"  24.  I  onght  perhaps  io  remark  that  the  text  of  Nfirada, 
"  He  who  supports  the  femily  of  a  .brother  employed  in 
"  the  acquisition  of  science,  shall  even  though  ignorant,  re- 
**  ceive  a  share  from  the  wealth  obtained  by  means  of  such 
**  science"  does  not  seem  to  me  to  oppose  my  view,  as  it  ap- 
pears to  be  simply  the  statement  of  a  special  case  in  which  it 

would  seem  highly  equitable  that  in  return  for  considerable 

* 

assistance  the  brother  should  receive  a  recompense  ;  though 
perhaps  in  the  present  day  it  would  be  rightly  regarded  as 
a  rule  rather  of  moral  than  legal  obligation.  The  general 
rule  as  stated  by  Niirada  is  clear  and  unqualified,  viz., 
"  wealth  gained  by  valour,  property  received  with  a  wife, 
"  and  the  gains  of  science,  these  three  are  indivisible." 

''  25.  The  D&ya-krama  Sangraha  is  very  brief  on  this 
subject,  and  where  it  differs  from  my  view,  as  in  Chapter  IV. 
Section  1,  articles  7, 11, 21^a;,  it  is  entirely  on  the  authority 
of  the  two  texts  I  have  cited  from  E£ty&}^ana,  and  even 
the  former  of  these  is  called  ''  a  special  rule  stated  by 
E&ty^yana."  The  modem  text  book,  the  Yyavahfira  S^ 
Sangraha,  according  to  the  French  translation  by  M.  Sic^, 
page  188-9,  sums  up  the  general  rule  in  accordance  with  my 
view,  though  the  special  text  of  E&tyiiyana  is  afterwards 
added('&}. 

(a)  Wealth  however  acauired  by  science,  and  sneh  othdr  mtenft^ 
without  the  use  even  of  joint'iunds,  must  be  shared  with  parceners  •W^ 
)j  or  more  learned,  not  with  less  learned,  or  onlf  arned  paroenerB.  The 
text  of  K&ty&jana  declares :  "  No  nart  of  the  wealth  which  is  gained  by 
science,  need  be  given  by  a  learned  man  to  his  nnlearned  co-heirs ;  but 
snch  property  must  be  yielded  by  him  to  those,  who  are  equal  or  siLpehor 
la  learning. 

But  all  the  ||arceners,  whether  learned  or  ignorant,  are  entitled  t6 
ahare  io  wealth  which  has  been  acquired  by  science,  imparted  to  them,  by 
their  own  family,  their  fatiier  and  tne  rest.  Y thaspati  saTS :  **  Wiiatever 
wealth  has  been  earned  through  valour  b^  brot  hers,  wno  have  derived 
science  from  their  family,  or  even  from  their  father,  is  partible. 

'<  8o  by  (success  in)  disputation."  That  is  what  lias  been  obtaiaed 
by  getting  the  better  of  aDother  io  an  argumeotative  discussion. 

{h)  Divers  Jfir«».— Ke  sont  pas  partageables  les  biens  qu'on  a  ac^gnis 
d*un  Stranger  n'ayant  pas  droit  an  parti^  et  sani  le  seconra  dea  biena 
patrimooiaux,  soit  par  les  sciences  que  Ton  a  apprises,  soit  par  I'exereice 
d'un  art  mdcanique^  soit  par  sa  hrayoure,  soit  ea  aeoo»pliMiiit  ha  uoti* 
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"  SS.  Aa  to  the  European  text-writers  the  weight  of  lut. 
withority  ia  decidedly  in  favour  of  the  rule  as  I  have  stated  it  ■p'^^'^t's" 
Sir  T.  Strange  states  the  rule  thus  (vol  L  page  213.)  "  The  of  wi. 
"  essence  of  the  exclusive  title  exists  in  the  acquisition  hav- 
"  lag  been  made  by  the  sole  agency  of  the  individual  with- 
"  oat  employing  for  the  purpose  what  belongs  in  common  to 
"  the  &mily  ;"  and  at  page  211  he  says  "  It  seems  agreed 
"  that  maintenance  in  the  iamily,  during  the  period  of  the 
"  separate  acquistion,  though  it  ontribute  to  the  end  is  not 
"  alone  sufficient  to  affect  it  with  a  joint  character,  the  ex- 
"  penditure  for  the  purpose  being  incidentaL"  And  again 
page  215,  "  to  take  the  case  out  of  the  rule,  where  there  baa 
"  been  no  conjoint  labour,  the  common  fund  must  have  been 
«  directly  instrumental"  I  apprehend  that  few  will  dispute 
tliat  the  law  as  to  self-acquired  property  generally,  is  hera 
accurately  stated.  But  Sir  Thomas  Strange  continues, 
*  The  rule  applies  to  all  the  various  modes  by  which  pro- 
"  perty  ia  acquirable,  as  agriculture,  merchandise,  service 
"  eeience,  and  military  achievement ;  with  gifts  or  presents." 
So  that  clearly  he  allows  of  no  qualification  or  exception. 

"  27.  Id  the  cases  in  Sir  Thomas  Stnmge's  second  volume 
there  is  a  note  at  page  373  by  Mr.  Ellis  who  remarks  upon 
the  "  many  minute  distinctions  and  limitations  made  as  to 
"  what  is  use  and  not  use  of  paternal  estate,  so  that  it  ap- 
"  pears  to  him  to  be  one  of  the  many  points  luit  to  the  equity 
"  of,the  judge."  But  curiously  enough  in  the  very  next  case, 
though  Colebrooke  approves  of  the  pai;i4it's  opinion,  Ellis 
page  376,  says,  "  Had  the  defendant  been  educated  by  the 
"  &ther  the  case  would  have  been  different,  for  it  must  have 
"  been  at  the  expense  of  the  iamily,  had  it  been  so  ;  and  in 
"  that  case,  the  acquisitions  would  by  consequence  have 

ScB  on  toDt  aotre  aote  religienx,  Boit  en  aidant  i  I'eipiation  d'nn  pJoU 
spar  des  parties  c'lntcndanle),  loit 
useniblt'e  pour  B'attirer  deg  £lagca, 
idnidu  Bvec  leqncl  on  anraitfait  uui 
ron  aurait  accompli  en  qualitc  ia 
itoel,  on  par  toute  autre  Toie.    Cm 

Mfttf&t. 

':  conTenu  pcor  etueignerane  scienoa, 
rendact  honneur  aui  granda,  oa 
0  (i'uQ  diacipla  k  I'occaBion  de  I'aO' 
rupanajana  on  de  tout  autre  acts 
r6i  coDime  lea  prodnita  de  la  sotHioe 
Gcheritiera. 

lea  biros  que  I'on  a  acquu  avt«  Ic 
ti  It,  acicuce,  ou  par  »•  bntoim,  m 
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1864.       *'  been  family-property."    But  Sir  Thomas  Strange  adds  a 
ig>  A.  No  78   V^^^  ^  ^^^  positon  ;  indeed  I  doubt  if  the  facts,  in  that 
^^ises.     case  were  not  such  that  the  property  woidd  not  have  &llen 
within  the  rule  even  as  limited  by  K&ty&yana. 

**  28.  I  have  searched  the  elder  Macnaghten's  work,  but 
have  found  only  the  general  rule  stated  without  qualification 
or  exception  at  pages  47  to  60  of  the  C(yn8ideTati(m8  on 
Hvnd'&Lcm.  The  younger  Macnaghten  at  page  52  also  states 
the  rule  generally  without  exception  or  qualification,  though 
alluding  in  a  note  to  Ellis's  opinion  as  to  the  difficulty  of  say- 
ing always  what  is  a  use  of  the  joint  stock.  In  his  second 
volume  there  are  several  cases,  all  stating  the  rule  generally 
and  citing  many  of  the  texts  I  have  before  given.  But 
there  are  two  cases  at  pages  163  and  156  which  seem 
entirely  in  point  for  our  present  purpose.  In  one  case  one 
brother  had  been  a  tal^ild&r,  and  another  had  been  a 
gumifehta,  and  in  other  employments,  and  each  had  thus  ac- 
quired property ;  and  it  was  held  that  such  acquisitions 
were  their  respective  separate  property.  In  the  other  case 
one  brother  had  obtained  a  situation  by  the  assistance  of 
his  maternal  uncle  and  so  had  acquired  property  ;  and  it 
was  held  that  his  brothers  could  not  share  in  it.  At  page 
167  reply  2  there  is  certainly  an  opinion  directly  opposed 
to  me ;  but  it  is  upon  a  suppositious  case  and  not  upon  the 
facts  of  a  real  case  as  in  the  other  instances.    The  words 

t  >  < 

are^  ''  According  to  the  Qin(16  law,  any  property  acquired 
''  by  an  unseparated  brother  by  means  of  science,  which 
''  science  he  was  enabled  to  obtain  by  assistance  from  his 
**  father's  fpuxds^  will  be  participated  by  his  brothers."  I  caa 
only  say  that  here  is  a  conflict  of  authority,  and  to  me  the 
weight  seems  the  other  way. 

''  29.  Elberling  at  page  92  merely  gathers  together  the 
various  texts  which  we  have  considered  more  at  large.  Mr. 
Strange  in  section  143  of  his  Ma/avjcd  is  certainly  an  authori- 
ty against  me  ;  he  says,  "  Property  fkcquired  by  ^leans  of 
any  art  or  science  inculcated  by  parents  is  accounted  to 
have  been  obtained  by  ancestral  means,  and  is  viewed  as 
ancestral  property,  although  gained  by  individual  exer- 
tions" ;  but  the  only  authority  he  cites  is  the  opinion  of  a 
modem  pandit  of  a  provinpial  court ;  and  I  must  take  leave 
to  say  that  I  do  not  feel  much  influenced  by  such  ai| 
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«  • 


authority.  Mr.  Strange  even  adds  that  this  is  a  subtilty  of  18A4. 
the  law  80  difficult  to  apply  without  violence  to  equity  and  j^  ^V*  73 
expedience  as  scarcely  to  be  carried  out  in  practice.  With  ^1863. 
great  respect  for  the  ability  and  research  of  the  very  learn- 
ed judge,  I  take  leave  to  say  that  it  is  a  mere  subtilty, 
resting  upon  no  sound  foundation  and  opposed  to  the  great 
mass  of  authorities  on  Hind6  law ;  and  I  r^et  to  observe 
that  upon  the  mere  authority  of  this  section  in  Mr.  Strange's 
McmucU  it  has  been  thought  necessary  to  introduce  a  bill 
into  the  Madras  Ck)uncil  containing  a  provision  on  this  point. 
Another  modem  author  M.  Boscheron  Des  Fortes  (some- 
time I  believe  a  judge  at  Pondicheiry,)  who  has  also  writ- 
ten an  admirable  outline  of  Hindd  h,w(a)  makes  no  such  dis- 
tinction— ^he  says,  pp.  28,  29.  "  Les  Uens  acquis  par  un  des 
"  associds  s^par^ment,  avec  ses  ressources  persondles,  son 
"  industrie,  par  exemple,  lui  appartiennent  exclusivement." 
And  then  he  quotes  the  case  in  2  Strange's  Hmda,  Law  374  ; 
so  that  his  attention  must  have  been  drawn  to  Mr.  Ellis's 
note,  and  yet  he  does  not  admit  his  qualification  of  the 
general  rule  ;  in  &ct  the  words  "  son  industrie,  par  exemple," 
would  seem  to  have  been  introduced  expressly  to  exclude  it 

"  30.  I  have  not,  on  searching  the  reports,  succeeded  in 
finding  any  case  exactly  in  point.  There  are  of  course  numer- 
ous cases  on  the  subject  of  separate  acquisitions  whilst  the 
&mily  is  in  a  state  of  union ;  but  all  that  can  be  said  is  that 
these  cases  lay  down  the  rule  generally  without  any  allu- 
sion to  the  supposed  qualification  in  respect  to  property  ac- 
quired by  learning  or  skill 

''31.  I  therefore  decide  theseoond  issue  against  the  plain- 
tiff ;  and  in  so  doing  I  am  sure  that  I  am  laying  down  an 
equitable  rule  and  I  believe  also  the  rule  most  consistent 
with  the  weight  of  authority.  There  is,  no  doubt,  some  con- 
flict of  opinion  ;  but  I  think  that  the  true  position  is  that 
the  mere  fact  of  a  Hindti  having  received  a  professional 
education  at  the  expense  of  his  family,  as  for  instance  from 
his  &ther,  doe^  not  render  all  his  subsequent  professional 
earnings  liable  to  be  divided  with  his  brothers.  I  believe 
that  on  a  due  consideration  of  the  authorities  the  rule  of 
law  is  not  really  difierent  in  respect  to  property  acquired 
hy  learning  to  what  it  is  in  respect  to  property  acquired 

(m)  4m^  kMorique  H  analytique  du  droit  hind(m,  Farisi  Darand.  1865. 
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1864.       by  agriculture  or  by  trade.    The  test  is  the  substantial  uee 
"r'j^o  73  ^^  j^"^^  property  during  and  for  the  purpose  of  the  acquisi- 
^  1868.     tion  ;  if  there  is  none  such>  then  the  acquisition  does  not 
beoome  joint  property. 

''  82^  I  shall  therefore  make  a  decree  in  favour  of  the 
defendants  with  the  exception  of  the  house-utensils  and  other 
minor  articles  specified  ;  and  as  the  plaintiff  has,  no  doubt, 
substantially  filled  in  this  suit,  I  think  she  must  pay  the 
defendants'  costs  proportionate  to  the  yalue  of  the  property 
recovered  by  them.^ 

Sloan,  for  the  appellant,  the  plaintiff.  The  consideration 
of  this  case  involves  three  points.  First,  the  education  of 
the  defendants.  Secondly,  the  acquisition  of  the  property ; 
and,  thirdly,  the  custom  and  law  applicable. 

[On  the  first  and  second  points  he  centended  that 
the  evidence  went  to  shew  that  the  plaintiff  educated  not 
only  the  first  but  the  second  defendant,  and  that  the  oma* 
ments  in  dispute  were  purchased  with  the  proceeds  of  the 
plaintifi's  own  ornaments,  as  well  as  firom  the  accretion  to  the 
undivided  family  property  gradually  made  through  tho 
joint  exertions  of  its  several  members.] 

Thirdly,  supposing  eveA  that  any  portion  of  the  pro? 
perty  had  been  acquired  by  the  first  and  second  defendants, 
I  submit  that  the  mode  of  acquisition  is  not  such  as  in 
Hindd  law  would  preclude  a  division. 

The  Civil  Judge's  decision  on  the  point  of  law  may  b« 
briefly  summed  up  as  follows : 

''  Property  acquired  through  means  of  science  is  not 
divisible,  though  the  fitmily  property  had  been  expended  to 
enable  the  acquirer  to  make  the  acquisition;  and  texts 
of  law  authorising  a  division  with  learned  partners  to  the 
exclusion  of  unlearned,  cannot,  in  equity,  be  applied  in  prao* 
tice.*' 

In  laying  down  these  propositions,  I  submit  that  the 
Gvil  Judge  has  overlooked  two  material  points  recognised 
by  Hindti  law.  Ist^  The  mode  in  and  object  for  which 
science  was  taught,  and  Sndly.  The  particular  doBcription 
of  gain  declared  not  to  be  partible. 

According  to  the  HindA  law  authorities  cited  by  the 
(Svil  Judge,  as  I  read  them,  I  submit^ 
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L    That  -vrhen  fiunily  property  is  expended  for  the       1864. 
purpose  of  the  acquisition  of  knowledge  to  be  thereafter  ap-  'jg.  J^  jy^.  75' 
plied  for  the  express  purpose  of  a  definite  object  with  the     ^f  ^^^^^ 
view  to  gain,  acquisitions  made  through  means  of  science  so 
ifcCquired  are  divisible. 

n.  That  ordinary  gains  made  by  science  in  the  usual 
pursuits  of  the  several  members  of  the  fiunily  are  divisible ; 
but  not  extraordinary  gains  acquired  by  an  individual  as  a 
reward  for  uncommon  excellence. 

The  Bengal  and  Benares  schools  do  not  differ  with 
respect  to  the  law  on  these  points. 

The  Civil  Judge  cites  Manu,  chap.  IX,  9lokas  206  and 
S08,  to  shew  that  wealth  acquired  by  learning,  by  labour  or 
skill  (without  using  the  patrimony),  belongs  exclusively  to 
the  acquirer. 

^loka  203  shews  that  if  all  be  unlearned  and  acquire 
property,  the  partition  must  be  equal 

In  this  case  the  application  of  these  texts  must  depend 
on  the  condition  of  the  parties.  The  texts  206,  208  have 
evidently  reference  to  skill  employed  by  the  acquirer  and 
Hot  possessed  by  other  members  of  the  family.  But  when 
the  skill  is  common  to  all,  9loka  205  would  apply;  and 
considering  that  dancing-girls  possess  skill  common  to  all, 
that  is  the  text  which  should  have  been  applied. 

The  reasoning  in  paragraph  14  of  the  Civil  Judge's 
decree  as  to  ylokas  204  and  205  merely  questions  the  au- 
thenticity of  the  text ;  and'  the  meaning  attached  to  them  is 
based  on  the  supposition  of  what  the  context  should  be, 
judging  fix>m  (lokas  206,  208. 

The  comments  on  section  lY  of  chap.  I  of  the  MUdkr 
ahofrd  are  based  on  the  foregone  conclusion  in  the  preceding 
paragraph,  and  are  so  firamed  as  to  be  made  to  support  that 
conclusion  by  objecting  to  the  words  in  clause  6.  "  Any 
thing  acquired  without  detriment  to  the  father's  estate." 
Tlie  genius  of  the  Hindft  law  specially  intends  that  what- 
ever is  acquired  in  any  way  through  means  of  the  joint 
property  should  be  subject  to  division,  and  therefore  the 
aamnasiaa  objected  to  would  appear  to  be  peculiarly  appro^ 
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1864.  Clause  15  of  the  same  section  has  been  overlooked,  but 

r^TnI^^  incidentally  noticed  with  respect  to  another  matter.    There 

gfi8g3«     Yijnane^vara  cites  a  text  from  Vrihaspati  and  specially 

relies  on  it :  ''All  the  brothers  shall  be  equal  sharers  of  that 

which  is  acquired  by  them  in  concert/'  and  this  is  nothing 

more  than  a  repetition  of  9I.  206,  chap.  IX  of  Manu. 

Jimtitarvihana,  in  the  D&ya-bhaga  chap.  VI  sec.  I, 
cl.  4,  p.  109,  explains  the  reason  why  wealth  not  ac- 
qilired  through  means  of  the  joint  property  is  not  divisible. 
"  Since  the  patrimony  is  not  used  there  is  no  exertion  on 
the  side  of  the  others,  through  the  means  of  the  common 
property."  In  clause  17  he  says  the  word  paternal  intends 
"  joint  property,"  and  these  two  texts  read  in  connection 
with  the  Mitiikshar&  shew  that  it  is  the  use  of  the  joint 
property,  or  joint  labour,  which  creates  the  right  to  share 
in  the  acquisition.  In  clause  15  he  is  more  explicit.  "  If 
the  &mily  of  the  brother,  who  is  studying  science,  be  made 
to  prosper  by  another  brother  at  the  expense  of  his  own 
wealth,  or  by  the  labour  of  his  body,  then  he  also  has  a  title 
to  property  gained  by  that  science." 

In  the  17th  paragraph  of  his  dtoree  the  Civil  Judge 
refers  to  clauses  47  and  48  to  show  that  maintenance 
as  nourishment  does  not  give  a  title  to  share  in  acquisi- 
tions by  science ;  but  the  Judge  has  not  allowed  due  weight 
to  a  very  important  passage  in  both  clauses,  namely  expen- 
diture '*  having  been  actually  intended  for  that  purpose  is 
a  requisite  [to  its  being  the  cause  of  the  gain]."  Now  in 
the  case  of  dandng-girls  expenditure  is  a  requisite  to  the 
cause  of  gain.  They  have  to  be  taught  music,  to  read,  to 
cdng,  to  dance,  and  other  accomplishments  necessary  to 
enable  them  to  practice  their  profession. 

In  referring  to  clauses  1 — 19  of  section  II  of  the  Ddya^ 
bhdga  the  Civil  Judge  in  paragraph  18  observes  with  res- 
pect to  cL  11  that  gains  by  painters,  goldsmiths  and  artists 
are  not  divisible;  but  it  is  evident  from  the  preceding 
clauses  1 — 10  that  these  gains  refer  to  special  presents  for 
superior  excellence  in  some  particular  respect,  and  not  to 
ordinary  gains, 

Jagannitha's  Digest  III,  pp.  .35,  '36  Ist  ed.  ^states 
the  particular  classes  of  self-acquisition  which  are  not  divi^ 
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sible;  and  with  respect  to  the  acquisitions  of  science>  the       1864. 
author  explains  at  page  41 :  '•  In  fiwt  in  all  cases  whatsoever*   ^  ^  ^^  '  ^ 
wherein  superior  skill  is  required,  the  wealth  gained  is  tech-    of  1868. 
nically  denominated  the  acquisition  of  science ;  otherwise 
it  is  simply  wealth  acquired  by  the  man  himself." 

In  paragraph  20  of  his  decree  the  Gvil  Judge  again 
refers  to  painters,  goldsmiths,  &c.,  in  support  of  his  view ; 
but  here  also  he  has  not  allowed  due  weight  to  the  princi- 
pal passage.  "  What  is  gained  by  painters,  goldsmiths  and 
the  rest  through  superior  skill  in  liberal  or  elegant  arts ;  and 
even  that  which  is  gained  by  victory  over  another  in  gam- 
ing or  the  like ;  all  that  is  exempt  from  participation  with 

others."  Jagann&tha's  Digest  III,  38  1st  ed. 

Sloan  then  referred  to  and  commented  on  the  follow- 
ing Hindti  authorities. 

If  support  be  given  during  the  acquisition  of  science 
wealth  acquired  by  science  may  be  divided.  Ddya  Krama 
Sangraha,  p.  72. 

Definition  of  wealth  acqtured  by  science.  Ibid.  73 — ^76, 

As  to  property  not  subject  to  division,  Vivada  ChintA- 
mani  p,  249.  That  property  acquired  by  learning  is  not 
subject  to  division,  IHd.  pp.  250,  252.  But  it  must  have 
been  acquired  without  aid  from  the  common  estate.  Ibid. 
Property  acquired  by  science  is  described,  Ibid,  252,  When 
the  family  has  been  maintained  such  wealth  may  be  di- 
vided. 

Definition  of  wealth  acquired  by  science,  Vyamhd/ra 
UayHkha  pp.  86,  87.  The  law  respecting  science  applies 
to  artisans.  Ibid.  87.  What  acquisitions  of  this  nature 
may  be  divided.  Ibid.  87,  88. 

As  to  the  European  authorities.  Sir  T.  Strange  i.  213 — 
215  lays  down  that  associated  members  may  acqidre 
separate  property,  but  the  acquisition  must  be  original  and 
independent,  and  the  essence  to  give  exclusive  title  to  it  con,* 
sists  in  its  having  been  made  by  the  sole  agency  of  the  indir 
yidual  without  employing  the  common  stock.  If  the  family 
property  have  been  instrumental  to  it,  it  vests  in  the  family. 

(a)  Vivada  ChUUdmald,  a  succinct  Commentary  on  the  Hindn  Law 
pvei^aleA  in  Mitbil&.  From  the  original  Sanskrit  of  Yachespati  Mi^ra 
by  Frossonno  Coomar  Tagore.    Calontta,  1863. 
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1864.       To  render  it  divisible  the  family  property  must  have  been 
March  17.    .^^^  j^^  ^^  purpose  with  the  view  of  making  such  acquisi- 
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<2^1868.  tion.  But  he  distinctly  states  that  ordinary  accretions  to 
the  common  stock  are  divisible  without  regard  to  what  each 
contributed,  p.  213. 

Mr.  Ellis  at  2  Strange's  H.  L.  p.  373  considers  the  ques- 
tion as  a  matter  of  evidence,  but  at  page  376  expresses  an 
opinion  consistent  with  the  view  which  I  take. 

Mr.  Justice  Strange  {Manvxd  §  143)  does  not  appear 
to  have  had  his  attention  directed  to  the  distinctions  drawn 
by  Hind6  jurists  with  respect  to  acquisitions  by  science 
through  means  of  property  ordinarily  expended  for  educa- 
tion and  property  expressly  expended  for  that  purpose,  or 
to  ordinary  acquisitions  and  extraordinary  acquisitions  made, 
by  science. 

The  elder  Macnaghten  ( Consider atwna  on  Hind'A  Law 
pp.  47 — 50^  states  simply  the  general  rule. 

The  younger  Macnaghten  I,  52,  53  states  the  rule 
generally.  Cases  in  illustration  of  general  rule  are  cited. 
Ibid.  II,  151 — 156.  That  acquisitions  by  joint-labour  and 
joint-funds  are  divisible.  Ibid.  161.  That  acquisitions  by 
science  partible  if  the  science  have  been  acquired  at  the  ex- 
pense of  the  ancestral  property.  Ibid.  166. 

Elberling  (Treatise  on  Inheritance,  &c.)  p.  91  states 
the  general  rule  and  refers  to  several  authorities. 

I  submit  then  that  since  all  the  authorities  sup- 
port the  view  I  have  taken  of  the  law,  the  property  in  dis- 
pute is  divisible,  and  the  plaintiff,  as  eldest  parcener,  is 
entitled  to  the  management. 

Sloan  then  referred  to  the  following  authorities : 

Prostitute  daughters  living  with  their  prostitute  mo- 
ther succeed  to  their  mother's  property  in  preference  to  a 
married  daughter  living  with  her  husband.  Tara  Munee 
Doaea  v.  Motee  Bwieamee,  7  S.  D.  A,  Hep.  273  cited 
Morley  Dig.  N.  S.  p.  186  and  Strange's  Manual  §  363. 

As  to  the  adoption  of  the  first  defendant,  a  dandng- 
girl  may  adopt  a  daughter.  Strange's   Manual  §  §  98,  99. 

The  daughter  is  not  entitled  to  share  her  adoptive 
mother's  property  during  her  life  time.   Ibid.  §  116. 
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The  property  of  a  dancing-girl  passes  first  to  the  female       1864. 
issue,  then  to  the  male.  Ibid.  §  361.  E^rN^n 

The  eldest  parcener  manages  the  joint-property.  Ibid, 
§242. 

HoLLOWAY,  J. : — You  have  argued  your  case  very  well, 
Mr.  Sloan. 

TirurnuldcMriydT,  for  the  respondents,  the  defendants. 
The  first  defendant  as  daughter  by  purchase  could  claim 
no  share  in  the  family  property,  and  therefore  the  family, 
or  the  plaintiff  as  manager  of  the  family,  could  claim  no 
share  in  the  proceeds  of  the  first  defendant's  labour.  Ap- 
peal  No.  7  of  1814f'a/  It  is  clear  from  Manu  that  what  is 
acquired  by  learning,  however  imparted,  is  self-acquisition. 

The  judgment  of  the  Court  was  delivered  by 

HoLLOWAY,  J.  : — ^This  is  an  appeal  from  a  decree  of 
the  Civil  Judge  of  Yizagapatam,  declaring  the  jewels  and 
other  articles  the  special  property  of  the  prostitute  daughter 
and  grand-daughter  of  the  plaintiff  on  the  ground  that  they 
are  part  of  the  gains  of  science. 

In  his  very  elaborate  judgment,  the  Civil  Judge  haa 
referred  to  nearly  every  authority  upon  the  subject ;  and  we 
feel  the  more  bound  to  express  our  thanks  for  the  ample 
materials  for  judgment  which  he  has  collected,  because 
although  with  every  deference  to  his  opinion,  we  feel 
bound  to  come  to  somewhat  different  conclusions. 

We  are  of  opinion,  with  the  Civil  Judge>  that,  as  this 
question  must  be  decided  by  Hindd  law,  it  would  not  be 
possible  for  us  to  decline  adjudicating  upon  the  matter  on 
account  of  the  immoral  source  from  which  the  gains  have 
been  derived.  Precedents,  not  indeed  numerous  but  uniform^ 
have  recognized  rights  of  property  and  of  inheritance  be- 
tween the  prostitute  and  her  offspring. 

The  facts  of  this  case  are,  that  the  first  defendant  was 
brought  up  to  her  profession  by  the  family  of  the  plaintiff — 
wmging  and  dancing  were  taught  her  at  the  expense,  either  of 
the  plaintiff's  sister,  from  whom  the  plaintiff  subsequently 

divided,  or  of  the  plaintiff  herself.    The  first  defendant  was 

• 

(0)  Mad.  SeL  Dec,  L  85. 
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1864.       brought  up  as  the  child  of  the  plaintiS  :  she  speaks  of  her 

R.J.  iVo.  78  ^  ^®^  mother  :  for  a  long  series  of  years  they  have  lived  as 

<!f  is^^'      mother  and  daughter,  and  for  the  purposes  of  this  cause 

must  be  treated  as  mother  and  daughter  of  an  undivided 

fiimily. 

The  Mitfiksharfi  is  in  this,  as  in  all  other  questions  of 
Hindti  law  arising  in  these  provinces,  the  first  authority 
to  be  consulted.  The  language  of  the  commentator  is  un- 
usually explicit  (sec.  6).  "  That  gained  by  science  without 
"  use  of  the  family-estate  is  not  the  subject  of  partition." 
The  objection  to  the  interpretation  is  repelled  by  a  distinct 
text  of  N&rada.  ''  He  who  maintains  the  family  of  a  brother 
"  etudjing  science,  shall  take,  be  he  ever  so  ignorant,  a 
"  share  of  the  wealth  gained  by  science."  The  same  con- 
clusion must  be  derived  from  the  definition  of  wealth 
gained  through  science  by  K&ty^ana,  stated  by  Colebrooke 
to  be  an  expositor  of  the  highest  authority.  That  defini- 
tion is  "  wealth  gained  through  science  which  was  acquired 
from  a  stranger  while  receiving  a  foreign  maintenance,  is 
termed  acquisition  through  learning."  It  follows  that 
gains  of  that  science,  imparted  at  the  family  expense  and 
acquired  while  receiving  a  family  maintenance,  are  not 
impartible  property. 

It  must  be  admitted  that  it  is  difficult  to  reconcile 
9lokas  204  and  205  with  9loka  208  of  Manu.  ^lokas  204  and 
205  seem  to  render  partible  the  self-acquisitions  of  brothers 
living  in  union  after  the  death  of  their  father  ;  and  accord- 
ing to  the  ancient  law  and  that  of  Bengal,  there  seems 
nothing  unreasonable  in  the  provision.  At  that  time  divi- 
sion can  be  enforced,  and  if  they  elect  to  live  together  there 
is  nothing  inequitable  in  treating  their  acquisitions  as  joint 

It  seems  to  us  that  9loka  208  must  be  read  in  strict  con- 
nexion with  207.  This  provides  for  a  brother  with  an  occu- 
pation adequate  to  his  maintenance  abandoning  all  claim 
to  a  share.  It  may  well  be  that  with  superfluous  caution 
the  legislator  went  on  to  provide  in  208,  that  the  acquisi- 
tions of  such  a  brother  not  being  made  with  family  funds, 
he  need  not  give  a  share.  It  can  scarcely  be  supposed  that 
the  emphatic  expressions  "  by  his  own  efforts"  and  "  by 
t^eir  ownlabour"  had  not  reference  to  what  would  naturally 
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be  self-acquisitions  but  for  the  fa/ci  of  the  brothers  "  elect-  1864. 
"  ing  to  live  in  union  after  the  father's  death."  The  sense  T,j^2fo  73 
scarcely  permits  the  hypothesis  that  acquisitions  by  family  gf  1 868. 
funds  were  meant.  If  this  is  the  correct  solution,  then 
9loka  206  will  have  precisely  the  meaning  attached  to  it  by 
the  commentators,  and  the  three  together  would  read.  ''  The 
"  self-acquisitions  of  an  elder  and  also  of  younger  brothers 
living  in  union  after  the  feither's  death  will  be  partible, 
but  the  acquisitions  of  learning  and  skill  will  not  be.'*  We 
do  not  feel  at  all  confident  that  this  is  the  correct  explana- 
tion, and  we  are  doubtful  whether  a  perfectly  satisfactory 
one  is  possible.  The  obscure  character  of  these  passages 
would  in  any  circumstances  prevent  us  from  overruling  by 
their  authority  the  distinct  statements  of  jurists  who  have 
expanded  and  explained  the  fragments  of  Manu  who  is 
much  more  ethical  and  religious  than  jural. 

Jimiita  V&hana^a^  sums  up  the  doctrine  thus  :  "  Since 
it  appears  from  these  and  other  texts  that  partition  does 
or  does  not  take  place  in  the  case  of  wealth  acquired  by 
"  science,  valour  or  the  like,  according  as  joint  property  is 
*'  or  is  not  employed."  The  texts  quoted  justify  his  con- 
clusion, which  differs  in  no  respect  from  that  of  the  Mit^k- 
shari. 

We  do  not  think  it  at  all  necessary  to  examine  at 
length  the  discussion  of  the  matter  in  Colebrooke's  Digest. 
The  doctrine  of  the  compiler  is  in  accordance  with  that  of 
the  D£yabh%a  and  the  MiUUcsharli.  We  will  only  say  that 
passages  are  to  be  found  there  which  seem  to  point  to  a  dis- 
tinction between  the  gains  of  ordinary  learning  or  valour 
and  the  great  rewards  occasionally  obtained  by  some  extra- 
ordinary exhibition  of  either.  It  is  unnecessary,  however, 
to  consider  whether  there  is  any  solid  ground  for  this  dis- 
tinction. We  are  constrained  to  say  that  we  feel  bound  by 
authority  to  hold  that  the  gains,  at  all  events  the  ordinary 
gains,  of  learning  and  science  which  have  been  taught  at 
the  expense  of  the  &mily  funds,  are  not  impartible.  To 
render  them  so,  the  science  or  learning  must  have  been 
imparted  by  persons  not  members  of  the  learner's  family. 
Although,  in  deference  to  the  elaborate  judgment  of  the 
CJivil  Judge,  we  have  entered  upon  this  discussion,  it  is  in 

(^)  Dayabh&ga  cap.  VI,  sec.  I  cl.  21, 
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1864.       OUT  opinion  very  doubtful,  whether  upon  the  facts  of  this 
B,  A.  No.  78  ^^*®®  ^^  question  arises.    The  gains  can  scarcely  be  said  to 
<2^^868.     i)e  those  of  music  and  dancing.    They  are  rather  the  pro- 
ceeds of  an  unfortunate  trade,  recognized  and  legalized  by 
Hind6  law,  and  carried  on  for  a  long  series  of  years  by  this 
&niily.    It  cannot  be  doubted  upon  the  evidence  that  the 
ornaments  and  dresses,  with  which  the  business  of  the  first 
defendant  commenced,  were  the  property  of  the  old  woman  ; 
that  they  do  not  now  appear  in  the  shape  in  which  the 
plaintiff  wore  them,  by  no  means  shows  that  some  of  them, 
at  all  events,  were  not  hers.    They  may  well  have  been 
altered  and  adapted  to  modem  taste  for  the  daughter.   The 
evidence  which  professes  to  declare  them  the  specific  acqui- 
sition of  either,  is  wholly  worthless.    That  on  their  attach- 
ment, the  dresses  and  jewels  were  found  in  possession  of 
the  daughter  and  grand-daughter,  and  the  cooking-vessels 
in  that  of  the  plaintiff,  is  only  natural.    The  witnesses  for 
the  defendant  have  spoken  to  the  receipt  by  the  plaintiff,  on 
partition  with  her  sister,  of  a  considerable  sum  of  money 
which  they  allege  her    to  have  squandered.    It  is  quite 
clear,  however,  that  the  first  defendant  was  from  a  child 
brought  up  by  the  plaintiff  and  her  £miily,  and  it  seems  to 
us  that  the  plain  principles  of  law,  no  less  than  common 
justice,  require  us  to  hold  this  property  joint,  and  the  plain- 
tiff, as  the  eldest  member  of  a  joint  family,  entitled  to  its> 
possession.     No  objection,  except  upon  the  ground  of  self- 
acquisition,  has  been  made,  and  we  are  satisfied  that  that 
objection,  in  the  circumstances  disclosed,  is  imtenable.   The 
decree  of  the  Civil  Judge  will  be  varied  accordingly,  and 
the  defendants  will  pay  the  costs  both  in  the  Court  below 

and  in  appeal. 

Appeal  allowed. 

Note.— In  Antmdrwo  Gunpei  v.  Bapoo  Qungadhur  the  High  Coort  of 
Bombay  seemed  to  think  that,  as  thn  legislation  had  discountenancedl 
prostitution  bv  enacting  sections  372,  373  of  the  Penal  Code,  it  was  lime 
to  withdraw  tne  sanction  of  the  profession  of  a  prostitute  which  had  been 
given  bj  the  decisions  in  Tara  Mwnee  Doaea  t.  Motee  Bwteanee  and  in 
Morris'  Bomb.  Rep,  1851,  p.  137. 

''  With  prostitutes,  the  tie  of  kindred  being  broken,  none  of  th«ir 
relatives  who  remain  nndegraded  in  caste,  whether  offspring  or  other,  in- 
herit from  them  (Pro :  of  Sadr  Court,  11th  Nov.  18*4;  S.  D.  A.  VII. 
273).  Their  issue  after  their  degradation  succeed."  Strauge's  Manual  of 
Hindu  Lawy  2d  ed.  p.  89.  Qmere^  if  this  be  law.  iSErm^mMn  or  relation- 
ship  can  only  be  destroyed  by  the  ghaiaspkoiana.  Moreover,  if  it  be  said 
that,  by  Hindu  law,  a  woman  loses  caste  by  becoming  a  prostitute  and 
♦herefore  cannot  inherit,  Act  XXI  of  1860  applies.  If,  then,  she  w» 
iuberit,  why  should  not  her  undegraded  relatives  inherit  from  her  P 
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-   SlppellaU  3urffinifctton  (a) 

Referred  Case  No.  6  of  1864. 

Khwa'ja  Muhammad  Ja'nula   against  Vehkatara'yar 

and  another. 

Part-pa jment,  though  evidenced  by  writine,  is  not  in  itself  an  admis- 
sion of  a  debt  within  sec.  4  of  Act  XI  v  of  1859. 

To  entitle  a  plaintiff  to  the  benefit  of  a  new  period  of  limitation 
under  that  section  he  must  prove  that  the  party  sned  has  in  writing 
authenticated  by  his  signature,  either  in  express  terms  or  by  reasonable 
construction,  acknowledged  and  admitted  that  the  debt  or  a  part  thereof 
is  due  from  him. 

This  signature  need  not  be  formally  subjoined  or  added  to  an  ac- 
knowledgment written  by  the  debtor,  unless  it  appears  from  the  writing 
that  saeh  signature  was  intended,  or  unless  the  writing  woold  be  incom- 
plete in  itself  as  an  admission  without  a  signature. 

If  the  body  of  the  admission  is  in  the  debtor's  own  handwriting  and 
contains  his  signature  and  was  given  over  by  liinfi  as  complete  in  itself,  it 
would  be  an  aciaiowledgment  in  writing  within  the  meaning  of  section  4. 

CASE  referred  for  the  opinion  of  the  High  Court  by  F.  C.        1864. 
Carr,  Acting  Judge  of  the  Court  of  Small  Causes  at  jg.  a  No,  5 
Cuddalore.  'of\%^\. 

"  This  is  a  suit  brought  for  recovery  of  rupees  58-12-4, 
being  the  balance  of  the  principal  and  interest  due  on  a  bond 
executed  for  rupees  28,  on  the  20th  January  1858,  by  the 
defendants  to  the  plaintiff  promising  to  repay  the  debt  in 
three  instalments  within  12th  March  1859. 

"  It  is  stated  in  the  plaint  that  as  the  second  defendant 
paid  rupees  7  on  the  19th  March  1862,  the  case  is  not 
barred  by  the  statute  of  limitation. 

"  The  suit  as  against  the  first  defendant  was  barred  by 
the  statute  of  limitation,  but  the  second  defendant  admitted 
the  debt  and  having  h^nself  entered  the  payment  in  1862, 
of  rupees  7  [part  of  the  debt]  but  had  not  signed  the  entry. 

"The  case  was  heard  before  me  on  the  2Srd  day  of 
February  1864,  and  a  decree  was  passed  in  favour  of  the 
plaintiiFin  accordance  with  the  second  defendant's  admission, 
subject  to  a  decision  of  the  High  Court  upon  the  following 
point. 

(a)  Present  Scotland,  0.  J.  and  HoUoway,  J. 
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1864.  "  l^he  case  was  barred  by  the  statute  of  limitation  against 

Jfafg^  21.    Yy^^y^  defendants,  unless  the  entry  in  the  handwriting  of 
^1864.      the  second  defendant  was  sufficient  acknowledgment,  al- 
though not  signed  by  him,  to  give  a  new  period  of  limita- 
tion according  to  the  provisions  of  section  IV  Act  XIV  of 
1859. 

"  Upon  the  foregoing  facts,  I  was  of  opinion  that,  as  the 
second  defendant  admitted  having  written  the  entry  him- 
self, a  new  period  of  limitation  began  from  that  date,  as  far 
as  his  own  liability  went. 

"  The  question  for  the  decision  of  the  High  Court  is 

"  Whether  a  new  period  of  limitation  begins  from  the 
date  of  each  fresh  payment  of  a  part  of  the  debt  or  its 
interest,  although  the  debtor  signs  no  acknowledgment  of 
the  debt  nor  even  the  entry  {varaw,,)" 

No  counsel  were  instructed. 

The  judgment  of  the  Court  was  delivered  by 

Scotland,  C.  J. : — The  question  submitted  for  our 
decision  is  ''  whether  a  new  period  of  limitation  begins  from 
the  date  of  each  fresh  payment  of  a  part  of  the  debt  or  its 
interest  although  the  debtor  signs  no  acknowledgment  of 
the  debt  nor  even  the  entry." 

It  seems  to  us  that  part-payinent  is  not  in  itself,  though 
evidenced  by  writing,  an  admission  of  a  debt  within  section 
IV  of  Act  XIV  of  1859.  Looking  to  the  preamble  of  the 
Act  and  its  whole  frame  and  scope,  it  was  evidently  intend- 
ed to  enact  fiilly  the  law  relating  to  the  limitation  of  suits ; 
and  the  express  enactments,  we  think,  exclude  the  effect  of 
part-payment  as  an  acknowledgment. 

Before  the  Act  passed  part-payment  operated,  at  all 
events  within  the  Presidency  Town,  as  an  acknowledgmerit 
of  a  debt  to  defeat  the  law  of  limitation,  upon  the  same 

principle  as  that  applicable  to  other  acknowledgments  since 
the  leading  English  authority  of  Tanner  v.  8mart(a), 
namely,  that  it  was  evidence  of  a  new  promise  from 
which  afresh  cause  of  action  arose.    Now  the  4th  section  of 

{a)  6  B.  &  C.  603. 
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the  Act  provides  expressly  for  the  acknowledgment  of  debts       1864. 
that  would  otherwise  be  barred^  and  it  gives  to  a  written       "^^ 


a,  a  No.  6 
acknowledgment  all  the  effect  of  a  new  promise,  giving    of  Ig6i« 

rise  to  afresh  cause  of  suit.  The  reasonable  construction  of 
this  section,  we  think,  is  that  a  written  acknowledgment 
alone  was  intended  to  have  that  effect,  and  that  impliedly  a 
new  period  of  limitation  is  excluded  in  any  other  case* 
The  legislature  must  be  taken  to  have  had  before  them  the 
Statute  9  Geo.  4  cap.  14  (extended  to  India  by  Act  XIY  of 
1840)  and  the  other  limitation-statutes.  This  construc- 
tion, we  think,  is  further  strengthened  by  the  enactments  in 
section  I  Clause  XTTI,  and  sections  6  and  19  by  which  part- 
payment  is  expressly  made  to  regulate  the  period  of  limita- 
tion. To  entitle  a  plaintiff,  then,  to  the  benefit  of  a  new 
period  of  limitation  imder  section  lY,  he  must  prove  that 
the  party  sued  has  in  writing,  authenticated  by  his  signa- 
ture, either  in  express  terms  or  by  reasonable  construction, 
acknowledged  and  admitted  that  the  debt  or  a  part  thereof 
is  due  from  him.  It  is  not,  however,  we  think,  necessary  that 
the  signature  of  the  party  should  heyiyrmdUy  svijoi/ned  or 
added  to  an  acknowledgment  written  by  himself,  unless 
it  appears  from  the  writing  that  such  signature  was  intend- 
ed, or  unless  the  writing  would  be  incomplete  in  itself  as  an 
admission  without  a  signature,  in  either  of  which  cases  the 
additional  authentication  by  the  party's  signature  would  be 
necessary.  If  the  body  of  the  written  admission  is  in  the 
party's  own  hand  and  contains  his  signature  and  was  given 
over  by  him  as  complete  in  itself,  it  would,  we  think,  be  an 
acknowledgment  in  writing  within  the  meaning  of  sec- 
tion IV. 

Our  opinion  therefore  is  that  evidence  of  part-payment 
without  an  acknowledgment  in  writing  containing  an  ad- 
mission of  the  debt  will  not  suffice  to  give  the  new  period 
of  limitation  ;  but  that  there  may  be  a  sufficient  acknowledg- 
ment in  writing,  though  the  signature  of  the  party  is  not 
sabjoined  or  added  to  the  writing. 

It  should  be  added  that  doubt-shave  been  felt  in  the 
Mustnxction  of  the  Act  as  regards  part-payment,  which  to 

sr^^iins. 


82  1U9&1S  HIGH  COUBT  BEPOBTS. 


SlpjpeUate  SttrtiOiitttott  (a) 

Referred  Case  No.  6  o/  1864. 
Ma'gah  Timmayta  agamst  Tajtgattu'b  Kandappa'. 

A  suit  cognuable  in  a  Coart  of  Small  Causes  and  for  a  sam  not 
exceeding  rupees  60  mvr  be  heard  hj  a  District  Munsif^  tbongli  the 
defendant  resides  within  tne  local  jurisdiction  of  another  District  i£insif  s 
Court. 

The  Monsif  hearing  sueh  a  suit  is  boimd  to  exercise  the  powers  of  a 
Small  Oause  Court  and  to  proceed  in  conformity  with  Act  XLU  of  I860. 

Madras  Act  IV  of  1863,  does  not  take  away  the  former  jurisdiction 
mTen  to  the  District  Munsif  in  respect  of  causes  of  action  anaiiig  wiUua 
tne  limits  of  his  jurisdiction. 

}^\      /^  ASE  rrferred  for  the  opinion  of  the  High  Conrt  by  J, 
JLaNo.6  ^    Bailiff,  the  Civil  Jud^  of  Bellaiyj 


01 


g/1864. 


The  plaintiff  sued  in  the  Court  of  the  District  Munsif 
of  Purgi,  Zila'  Bellaiy^  to  recover  a  debt  amounting  to  rupees 
22-2-0.  The  cause  of  action  arose  within  the  Munsif  s  juris- 
diction^  but  the  defendant  resided  in  Pandruti,  within  the 
jurisdiction  of  the  District  Munsif  of  Tandimirri  in  the  same 
zila^  Three  questions  were  submitted  for  the  decision  of 
the  High  Court  the  first  of  which  was : 

"  Can  suits  of  the  nature  of  Small  Causes  and  in  which 
the  sum  in  dispute  does  not  exceed  50  rupees,  be  entertained 
in  one  District  MunsiTs  Court  against  defendants  residing 
within  the  local  jurisdiction  of  another  District  Munsif  s 
Court  r 

It  is  unnecessary  to  state  the  other  two  questions  as 
the  Court  held  that  they  were  not  properly  submitted  for 
consideration  in  this  case. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — The  suit  was  properly  instituted  in  the 
District  Munsif  s  Court  as  the  Court  of  the  lowest  grade 
competent  to  try  it,  unless  the  Madras  Act  lY  of  186S(&) 

(fi)  Present  Scotland,  C.  J.  and  Frere,  J.  * 

(b)  Madras  Aot  lY  of  1863,  seo.  S  enaoU,  that  *'  all  suits  of  a 
nature  oognizable  ia  Courts  of  Small  Causes  when  the  de^t,  damage  or 
demand  does  not  exceed  in  amount  or  valoe  fifty  rupees.  District  Munsif^ 
in  the  iteaidency  of  Port  St.  Qeorge  shdl  bare  the  Mme  powers  andahal. 
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operated  to  take  away  the  former  jurisdiction  given  to  the      18<|^ 
District  Mnnsif  in  respect  of  causes  of  action  arising  within    j^  ^  ^^^  ^ 
the  limits  of  his  jurisdiction ;  and  we  are  of  opinion  that  the      ofi^M. 
Act  had  not  that  operation.    It  alters  the  mode  of  proce- 
dure and  takes  away  the  right  of  appeal  in  all  suits  brought 
in  a  District  Munsif  s  Court  for  less  than  50  rupees^  which 
are  of  a  nature  cognizable  by  Courts  of  Small  Causes.    In 
such  suits  District  Munsi&  are  to  exercise  ''  special  juris* 
diction*'  under  section  8  oi  the  Aab,  that  is,  they  are  to  have 
ilie  same  powers  and  to  be  governed  in  all  respects  by  the 
same   procedure  as  ^  if  they  were   appointed  under  Act 
XLn  of  I860.'' 

Where,  therefore,  a  suit  is  of  a  nature  cognisable  in  a 
Court  of  Small  Causes  and  for  a  sum  not  exceeding  50  ru- 
pees, it  is  competent  to  the  District  Munsif,  and  he  is  bound, 
to  exerdse  the  powers  of  a  Small  Causes  Court,  and  to  pro- 
ceed in  conformity  with  Act  XTJI  of  1860.  This  is  the 
whole  effect  of  the  sections  giving  the  "  special  jurisdiction  ;" 
and  it  is  dear,  we  think,  that  they  do  not  take  away  the 
jurisdiction  of  a  District  Mimsif  to  entertain  a  suit  brought 
for  a  cause  of  action  arising  within  his  jurisdiction.  Our 
opinion,  therefore,  is  that  it  was  competent  for  the  District 
liunsif  of  Pargi  to  hear  and  determine  the  suit.  Then,  as 
regards  section  6  of  the  Madras  Act,  which  excludes  juris- 
diction, we  think  the  case  is  not  within  the  prohibitory  pro- 
vision of  that  section. 

For  these  reasons  we  answer  the  first  question  submit- 
ted in  the  affirmative.  Upon  the  other  two  questions  we  give 
no  opinion — ^they  are  questions  not  properly  submitted  for 
consideration  in  this  case. 

be  i^ovemed  bytlie  same  rules  of  prooednre  as  if  they  were  appointed 
iiDder  Act  XIiTT  of  1860."    Section  6  enacts  thst  "  no  suit  in  which  a 


Mnnsif  is  competent  to  exercise  special  jnrisdiction  [t.  a  *  juris- 
die&m  eonreiaed  in  conformftr  with  Act  aLII  of  1860,  and  the  Acts 
awasdiag  the  same'  sec.  I]  nader  section  IQ,  shall  be  preferred  in  any 
lather  Coort  unless  in  cases  where  the  defendant  Is  subject  to  the  ex- 
^tflflr  a^edal  juiBdiotbtt  of  a  SsiaU  Cense  Cottrt  oooatitnted  nnder  Act' 
XlH  af  1660,  or  of  a  Oonrt  iiiTested  with  the  powecs  of  a  Ck»art  of  SoiaU 
kotio&a  IV  and  V  of  this  Act." 
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Original  3nviitiittion  (a) 

Original  Suit  No.  309  of  1868. 
Ra'ja'  f  9VARA  Da's  against  Richardson  and  others. 

The  plaintiff  sued  three  executors  for  the  balance  due  of  their  testa- 
ior^B  simple  contract  debt  of  more  than  three  ^rears  standing.  A  part-pay- 
ment had  been  made  bj  the  ddfendanti  witmn  the  three  years  previoas 
to  the  commencement  of  the  suit.  Two  of  the  defendants  bad  also,  bat 
during  their  testator's  lifetime,  |p7en  a  personal  undertaking  in  writing 
to  pay  the  debt  out  of  a  fund  comiog  to  their  bands.  The  defendants  had 
also  signed,  as  executors,  and  sent  a  letter  to  the  plaintiff  informing  him 
that  they  had  registered  his  daim  against  the  testator's  estate,  and  that 
notice  would  be  given  to  him  when  the  assets,  if  any,  were  to  be  distri- 
buted :— 

iTif/i:— First,  that  the  case  was  not  taken  out  of  Act  XIV  of  1859,  by 
the  part-payment,  and,  secondly,  that  neither  the  p«rsonal  undertaking  nor 
the  letter  was  such  an  acknowledgment  in  writing  as  to  bring  the  case 
within  sec.  4  of  the  same  Act. 

Remarks  on  the  English  doctrine  that  part-payment  gives  the  credi- 
tor a  new  period  of  limitation. 

Signature  by  an  agent  is  insufficient  to  take  a  case  out  of  Act  XIV 
of  1859. 

J^^7*il  X^  chambers,  'before  Bittleston,  J.,  on  an  adjourned  sum- 
'oTsTNoTi^         mons  for  settlement  of  issues.    The  plaintiff,  as  exe- 

^1868.  cutor  of  E&jS  Eundam  Lfl  deceased,  sued  the  defendants 
as  executors  of  the  late  Ghul&n  Murtuza  EhSn  Bahidur 
(who  died  in  April  1862)  for  rupees  63,285-0-5,  being  the 
balance  due  in  respect  of  cash  advanced  in  1844  and  a 
promissory  note  at  six  months  dated  4th  August  1850,  and 
for  interest  A  part-payment  was  admittedly  made  by  the 
defendants  in  1860.  Moreover  two  of  them  had  also  (but 
during  the  lifetime  of  their  testator)  givenapersonalundertak- 
ing  in  writing  dated  4th  January  1860,  to  pay  the  debt  out 
of  monies  coming  to  their  hands  from  the  estate  of  the  late 
Nawfib  of  the  Camatic.  Lastly,  in  reply  to  a  letter  &om  the 
plaintiff  forwarding  to  them  his  account  and  requesting  them 
to  raster  the  same  for  payment,  they  had  written  and  sent 
to  the  plaintiff  a  letter  dated  4th  August  1862,  signed  by 
them  as  executors  of  Ghulim  Murtuza  ELh&i,  acknowledging 
the  receipt  of  the  plaintiff's  letter,  and  informing  him  that 
his  daim  ha4  been  registered  against  the  estate  of  their 
testator,  and  that  due  notice  would  be  given  to  him  when 
the  assets,  if  any,  were  to  be  distributed.  Three  questions 
aooordingly  arose,  fint,  whether  the  part-payment  in  1860 
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took  ihe  case  out  of  Act  XIV  of  1859,  second,  whether  the       ]864. 
personal  undertaking  by  the  defendajits  had  that  effect,  and,  u^  "' 

_,_  0,0,   JNo.  809 

thud,  whether  the  executors  letter  to  the  plaintiff  had  the     of  I8g8> 
same  effect. 

The  following  judgment  was  delivered  by 

BiTTLESTOK,  J. : — ^The  first  question  in  this  case  is  whe- 
ther the  part-payment,  admitted  to  have  been  made  in  1860, 
takes  the  case  out  of  the  operation  of  the  Limitation  Act  XIV 
of  1859.    Upon  this  question  I  have  consulted  the  Chief 
Justice  andMr.  Justice  Holloway,  before  whom  the  same  ques- 
tion had  been  raised  in  a  special  case  from  one  of  the  Mofiissil 
Small  Cause  Courts^a^  ;  and  the  conclusion  at  which  we  have 
arrived  is  that  part-payment  of  a  debt  has  no  effect  in  pre- 
venting the  operation  of  the  Act  as  to  the  residua    The  pre- 
scribed period  of  limitation  begins  to  run  as  soon  as  the 
debt  is  payable  ;  and  obviously,  the  payment  of  a  part  of 
the  debt  does  not  in  any  degree  lessen  the  period,  during 
which  the  balance  has  been  payable.    But  according  to  the 
decisions  of  the  English  Courts  since  the  statute  of  James, 
a  part-payment  has  been  treated  as  an  acknowledgment 
of  the  debt — amounting  to  or  affording  evidence  of  a 
1MW  promise   to   pay  the  balance.     Tanner  v.  SmartQ)) 
BaJtenuin  v.  PvndeT{e)    It    is    upon   this    ground   only 
that  part-payment  has,  according  to  English  law,  the  effect 
of  giving  a  new  period  of  limitation  from  the  date   of 
the  part-payment.    But  the   Indian  Act,   by  sec.  4,  ex- 
pressly gives  a  new  period  of  limitation  in  the  case  of  a 
written  acknowledgment  of  a  debt,  whilst  it  is  wholly  silent 
asto  any  such  effect  resulting  from  part-payment ;  though  in 
the  Act  there  are  two  instances  in  which  the  original  period 
of  limitation  is  made  to  run  from  the  last  payment  on  ac- 
count (sea  1  cL  13  and  sec  6).    A  reference  to  the  English 
legislation  on  the  same  subject  strongly  supports  the  view 
that  the  Indian  legislature  did  not  intend  that  payment  of 
part  of  a  debt  should  give  to  the  creditor  a  new  period  of 
limitaiiion  from  that  time.    Before  the  statute  9  Geo.  4  the 
decisions  had  established  three  modes  whereby   a   case 
va^t  be  taken  out  of  the  operation  of  the  statute  of  limi- 

(«)  8ee  Bapra  p.  {b)  6  B.  ft  C.  603. 

(0)  3  Q.  B,  574.  And  see  per  Parko  B.  Qi>wm  y.  Fonier,  3  B.  ft  Ad. 
60  «U, 
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1864.      tfttiomL    These  were  (m   Lord   Oampbell   explained   in 

AptU  11  ^  JT  «- 

o.£no.  809  ^'^'^  ^'  JoiMi{a) )  firsi,  admowledgment  by  words, 
if  1868.  secondly^  a  promise  by  words,  and,  thirdly,  parirpayment ; 
and  that  statute,  providing  that  no  acknowledgment  or 
promise  hy  words  only  should  be  sufficient  for  that  pur- 
pose, and  that  nothing  therein  contained  should  take  away 
the  effeet  of  auy  payment,  clearly  applied  to  the  first  and 
second  modes  only,  and  not  to  the  third :  so  that  when  the 
English  legislature  took  away  from  parole  acknowledg- 
ments the  effect  which  had  been  given  to  them  by  the  deci- 
sions,  they  expressly  reserved  the  effect  of  part*paymentw 
Again  S  &  4  Wm.  4.  cap.  42  sec.  6  uses  knguage  very 
similar  to  that  of  the  fourth  section  of  the  Indian  Act;  but  it 
expressly  puts  acknowledgment  by  writing  and  acknow- 
ledgment by  part-payment  on  the  same  footing  and  gives  a 
new  period  of  limitation  frY>m  the  one  as  well  as  from  the 
other. 

The  statute  9  Geo.  4  was  expressly  extended  to  India 
by  Act  XIV  of  1840,  and  the  Indian  legislafcore  must,  I 
think,  be  taken  to  have  had  befbre  them  not  only  that  Act 
but  also  the  other  Acts  of  the  English  legislature  upon  the 
same  subject,  when  they  were  framing  the  Act  XIY  of 
1859.  With  these  Acts,  then,  before  them  they  have  express- 
ly provided  for  the  one  case  of  an  acknowledgment  in  writ- 
ing, giving  to  that  the  same  effect  which  itkas  by  the  Eng- 
lish law,  and  so  doing,  have,  I  think,  impliedly  excluded 
every  other  acknowledgment — an  acknowlec^mentby  part- 
payment  just  as  much  as  an  acknowledgment  by  words 
only. 

The  next  question  in  this  case  is  whether  there  is  any^ 
sach  acknoVledgment  in  writing  as  to  bring  the  case  within 
sec.  4. 

Two  documents  are  relied  upon  for  this  purpose.  The 
first  a  personal  undertaking  by  the  Messra  Richardson  to 
pay  the  debt  out  of  monies  coming  to  their  hands  from 
the  estate  of  the  late  Nawib  of  the  Oamatic  ;  but  this  was 
given  by  them  in  the  lifetime  of  GhuUm  Murtuza  Ehin, 
and  was  certainly  no  acknowledgpnent  by  them  as  hia 
eoDeoufof «,  in  which  character  they  are  now  sued  jointly 
with  their  co-executor. 

M  6  lizcli,  m.  S.  C.  20  L.  J.  £z6k.  S38. 


BiL'JA'  YgVASJi  DA'tf  V.  BIGHIBDSON.  87 

Nar«  aasumiiig  this  document  to  have  been  given  foy       isei. 
them  at  the  xequest  of  Ohol&m  Mortuza  KhiLn,  their  testa-  ^^^^'  ^ 
t<»r,  is  it  an  acknowledgment  signed  by  him,  within  the      ff  im. 
meaning  of  section  4.    It  is  not  signed  by  him,  and  even  if 
the  Messrs.  Richardscms  could  for  this  purpose  be  treated 
as  having  signed  as  his  agents,  signature  b^  an  agent  was 
held  insufficient  under  9  Qeo.  4  {Hyde  v.  John8(m(a)), 
and  must  be  held  equally  insufficient  under  the  Indian  Act. 
The  Indian  legislature  has  declined  in  this  respect  also  to 
follow  the  course  of  recent  English  legislation,  whereby  the 
signature  of  an  agent  is  expressly  made  sufficient.  (19  and 
20  Vict.  c.  97  sec.  13.    See  also  the  5th  sec.  of  3  and  4  W. 
4.  c.  42.) 

The  other  document  raises  more  doubt.  It  is  signed 
by  the  three  defendants  as  executors  of  QhuMm  Murtmsa 
E[h&i,and,  in  reply  to  a  letter  forwarding  to  them  the  plain- 
tiff's account  and  requestingthat  they  will  register  the  same 
for  payment,  acknowledges  the  receipt  of  that  letter  and 
in&mns  the  plaintiff  that  they  have  registered  his  claim, 
and  wiU  give  him  notice  of  the  distribution  of  assets  if  there 
ahould  be  any.  Now  if  the  English  cases  since  as  well  as 
before  the  9  Qeo.  4,  are  to  govern  the  construction  of  the 
fourth  section  of  the  Indian  Act,  the  acknowledgment 
must  be  such  aa  to  import  a  new  promise  to  pay,  which 
will  sustain  the  suit.  OockrUl  v.  8p(»rke(b),  decided  upon 
statute  3  and  4  W.  4.  c.  42  sec.  6,  is  one  of  the  latest 
cases ;  and  there,  though  the  defendant's  letter  contained  a 
distinct  admission  of  the  debt,  it  was  held  insufficient 
because  it  was  written  only  to  keep  alive  his  liability  as  a 
surety  in  case  the  plaintiff  should  receive  a  di^dend  out 
of  the  estate  of  the  principal  debtor  and  *'  showed  no  n.ew 
contract  or  firesh  liability." 

But  I  do  not  think  it  necessary  in  this  case  to  say,  and 
I  decline  saying,  how  &r  the  English  cases  on  this  point  are 
to  be  considered  applicable  to  the  fourth  section  of  thelndian 
Act ;  for  in  this  case,  it  seems  to  me  that  the  letter  relied 
upon  does  not  contain  any  admission  of  the  existence  of 
the  debt  sufficiently  distinct  to  bring  the  case  within  the 

(tf)  3  Scott  S89,  (b)  32  L.  J.  Exch.  118. 


8g  IIIDRAS  mOH  COUBt  BEPORTS. 

1864.  section.  The  language  is  satisfied  by  interpreting  it  thus 
^^  ^^'  «  We  have  received  your  claim  against  the  estate  of  Ohulfia 
'  ^1S68.  MurtuA  Kh&n  and  registered  itas  a  daim.  If  thereshould 
at  any  time  be  assets  to  distribute,  you  shall  have  notice, 
and  then  you  can  substantiate  your  chum ;"  and  giving  it 
that  meaning,  it  is  evidently  not  an  acknowledgment 
within  section  4. 

Boyson  <md  Miller,  attomies  for  plaintiff. 
Ritchie  and  Sha/w,  attomies  for  defendants. 


1864. 
Jfiril  20. 


^riffinal  Suristliictton  (aj 

Abbuthkot  and  others  against  Daigbb. 

M .  chartered  a  ship  to  load  a  carfi;o  at  Cardiff  and  proceed  therewith 
to  Madras,  the  freight  to  he  paid  ia  London  on  unloading  and  right 
delivery  of  the  cargo,  one-third  by  M.'s  acceptance  at  three  months  from 
the  sailing  of  the  ship  (the  same  to  be  returned  if  the  careo  were  not  duly 
delivered)  and  the  remainder  by  like  bill  at  three  months  from  the  date  of 
delivery  in  London  of  the  certificate  of  right  deli?ery  of  the  cargo.  The 
charter-party  provided  for  paymeat  of  a  commission  on  the  contract,  ship 
lost  or  not  lost,  and  that  £150  should  be  advanced  in  cash  at  the  port  oE 
discharge  on  account  of  the  freight  a^nst  the  Captain's  draft  on  M. 

The  cargo  was  loaded  accordingly,  a  bill  of  lading  was  given 
for  the  same,  and  the  ship  sailed  from  uardiff  on  the  8th  (Etcher  ISSS, 
M.  having  consigned  the  cargo  to  A.  &  Co.  who  carried  on  business  at 
Madras.  On  the  same  day  the  owners  drew  a  bill  on  M.  at  three  months 
for  £  261.  Is.  lOd.  being  one-third  of  the  freight- 
On  the  10th  October  1863,  the  general  agents  in  London  of  A*  &  Co., 
advanced  to  M.  on  A.  &  Co's.  account  and  out  of  their  funds  £700,  received 
as  security  for  such  advance  the  bill  of  lading  blank-endorsed  and  forward- 
ed the  same  bill  to  A.  ft  Co. 

On  the  29th  October  1863,  M.  accepted  the  bill  for  £26M>10» 
and  in  the  following  December  he  suspended  payment  and  the  bill  was 
protested. 

On  the  14th  January  1864  the  ship  arrived  at  Madras  and  thereupon 
A.  &  Co.,  as  holders  of  the  bill  of  lading,  applied  for  the  delivery  of  the 
cargo  and  offered  to  advance  the  £150  in  cash  pursuant  to  the  charter- 
party,  but  the  Captain  claimed  to  retain  the  cargo  for  the  value  of  tho 
dishonoured  bill  and  the  balance  of  freight  due. 

Held :— that  the  terms  of  the  contract  were  at  variance  with  the 
right  of  lien  so  claimed,  and  that  it  was  not  suspended  by  the  bill  nor 
revived  bv  the  freighter's  insolvency. 

Kirciner  v.  Fenus  and  H&w  v.  Kirektier,  AUager  v.  St,  Oaih0rMi  Dock 
Company  and  Imeaa  v.  Noekellt  observed  upon. 

\    special  case.    The  case  stated  as  follows  : 

The  French  ship  '  Badama'  belonging  to  Messrs. 
DeConnick  Fr^res  of  Havre,  and  of  which  the  defendant  is 
master,  was  chartered  by  W.  N.  DeMattos  of  Londcm,  ou 
the  12th  Sept.  1863,  to  load  a  complete  cargo  of  coab  in 

(e)  Present  Scotland,  C.  J,  and  Fittlestop,  J. 
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the  East  Bute  .dock  at  Cardiff  and  proceed  therewith  to       1864. 

AvrU  20* 

Madras,  under  a  charter  party  of  which  the  following  is  a  — ^- — -^— 
copy  : — 

"  London 

Cardiff,  12th  Sept.  1863." 
Charter  Party. 

It  is  this  day  mutually  agreed  between  Captain  J.  J. 
Daigre,  owner  of  the  good  ship  or  vessel  called  the  "  JBocIama'* 
new  ship  of  700  tons  burthen  or  thereabout,    now  in 
Penarth  Roads  whereof  he  is  master  and  W.  N.  DeMattos, 
Esq.,  of  London  merchant,  that  the  said  ship,  being  tight, 
staunch  and  strong  and  every  way  fitted  for  the  voyage, 
shall  with  all  possible  despatch  in  the  East  Bute  Dock,  there 
load  in  tiie  usual  customary  manner  in  ten  days,  at  any  one 
of  the  collieries  freighter  may  name,  a  full  and  complete 
cargo  of  coals  which  said  freighter  binds  himself,  to  ship, 
not  exceeding  what  she  can  reasonably  stow  and  carry,  over 
and  above  her  tackle,  apparel,  provisions,  and  furniture,  and 
freighter  to  name  stevedore,  and  being  so  loaded  shall  there- 
with proceed  to  Madras  or  so  near  thereunto  as  she  may 
safely  get,  and  deliver  the  same  alongside  any  craft,  steamer, 
floating  depdt,  or  pier  where  she  can  lie  afloat,  as  ordered 
by  the  consignee,  notice  to  be  given  to  the  agents  of  the 
vessel  being  ready  to   discharge    (the  act  of  Qod,  the 
Queen's  enemies,  strike  of  pitmen,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation 
during  the  said  voyage   always  mutually  excepted)  tke 
freight  to  he  paid  in  London  on  vmtoadvrvg  and  right  deli- 
very of  the  cargo,  at  and  after  the  rate  of  25  shillings  per 
ton  of  20  cwt.  on  the  quantity  delivered,  in  full  of  all  port 
chaxges,  pilotages,  Bute  Dock  wharfage,  harbour-dues  on 
cargo  and  Dover  and  Bamsgate  dues  as  customaiy,  and  such 
frei|^t  is  to  be  paid,  say  one-third  by  freighter^ s  acceptcunoe 
at  three  months  from  ihefirud  sailing  of  the  vesselfromher 
last  port  in  the  United  Kingdom,  the  same  to  be  returned 
if  the  cai^  be  not  delivered  at  the  port  of  destination,  the 
freighter  to  insure  the  amount  and  deduct  the  cost  of  so  do- 
ing from  the  first  payment  of  the  freight  amd  the  remainder 
hy  Uke  biU  at  three  months  from  date  of  delivery  at  freight- 
m's  office  in  London,  of  the  certificate  of  right  delivery  of 
tke  cargo  agreeably  to  biU  of  lading  less  cost  of  coals  short 
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1861  delivered  or  in  cash  under  discount  at  5  per  cent  per  annum 
^^  ^^'  at  freighter's  option.  The  vessel  to  take  time  to  deliver  as 
customary  and  the  cargo  to  be  discharged  at  the  average 
rate  of  not  leas  than  30  tons  a  working  day,  weather  per- 
mitting, or  to  pay  demurrage  at  the  rate  of  four  pence  per 
ton  register  O.  M.  per  diem,  the  vessel  to  be  addressed  to 
the  freighter's  agents  abroad  bee  of  commission,  paying  2 
per  cent,  to  freighter  in  London,  and  if  she  returns  to  London 
to  P.  Lowell,  to  whom  the  commission  of  5  per  cent,  on  this 
contract  is  due,  ship  lost  or  not  lost.  Any  duty  which  may 
be  levied  in  consequence  of  the  vessel  not  being  British  to 
be  borne  by  the  owner  :  all  claims  for  average  to  be  settled 
in  London  in  conformity  with  the  Rules  of  Lloyd's.  £150 
to  be  advcmced  in  cash  at  port  of  discharge  on  accovmi  of 
this  freight,  upon  customary  terms,  against  Captain's  draft 
o^  freighter  at  90  days  sight.  The  ship  and  her  freight  are 
bound  to  this  venture.  The  penalty  for  non-performance 
of  this  agreement  is  to  be  estimated  freight  in  pounds  ster- 
ling. In  the  event  of  the  ship  putting  into  Table  or  Simon's 
Bay,  the  Captain  is  to  address  himself  to  Messrs.  Wm. 
Anderson,  Saxon  and  Co. 

(Sd.)' J.J.DAIGRE, 

(  „  )   W.  N.  DeMATTOS. 

2.  A  full  and  complete  cargo  of  coals,  amounting  to  702 
tons,  was  duly  loaded  by  or  on  behalf  of  the  said  W.  N. 
DeMattos  in  the  said  ship  in  accordance  with  the  charter- 
party  and  a  biU  of  lading  given  for  the  same  dated  the  2nd 
October  1863,  of  which  the  following  is  a  copy  : — 

Shipped  in  good  order  and  well  conditioned  by  W.  N. 

DeMattos  in  and  upon  the  good  ship 
^  I  onboard  for  ships'    Called  the  Roda/mo,  whereof  is  master 

I E  SuM^f  *'*°^**'*  ^^^  **^®  present  voyage  Daigre,  and  now 
^  riding  at  anchor  in  the  Port  of  Cardiff 

and  bound  for  Madras,  702  tons  of  Dunraven  Merthyr 
steam  coal,  which  are  to  be  delivered  in  the  like  good  order 
and  condition  alongside  any  craft,  steamer,  floating  depdt, 
wharf  or  pier  where  the  ship  can  be  afloat  at  the  aforesaid 
port  of  Madras  as  the  agent  of  the  charterer  may  direct 
(the  act  of  God,  the  Queen's  enemies,  fire  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers  and  naviga- 
tion of  whatever  nature  and  kind  soever  excepted)  irnto 
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order  or  to  his  aasigns.  The  ship  to  be  discharged  in  regu-  1864. 
lar  turn  at  the  rate  of  not  less  than  30  tons  per  working — ^  ^^' 
day,  weather  pennitting,  and  when  required  by  the  freight* 
er's  agent  such  extra  quantity  as  may  be  practicable^  and  if 
tiot  dischaiged  in  the  time  above  specified,  demurrage  to  be 
paid  at  the  rate  of  4(2.  per  ton  r^;ister  per  diem,  freight 
for  the  said  goods  to  be  paid  by  the  freighter  as  per  charter- 
party  with  average  accustomed.  In  witness  wherek)f  the 
Master  or  Purser  of  the  said  ship  hath  affirmed  to  three 
bills  of  lading  all  of  this  tenor  and  date,  the  one  of  which 
bills  being  accomplished  the  others  to  stand  void. 

J.  J.  DAIGRE. 

And  the  said  ship,  having  the  said  cargo  of  coals  on 
board  finally  sailed  from  Cardiff,  which  was  her  last  port  in 
the  United  Kingdom,  on  the  8th  October  1863  and  proceed- 
ed oa  her  voyage  to  Madras,  where  she  arrived  on  the  1 4th 
January  1864. 

3.  On  the  10th  of  October  1863,  Messrs.  Arbuthnot,  La- 
tham and  Company  of  London,  (who  were  the  general 
agents  in  London  for  the  plaintiffi  Messrs.  Arbuthnot  and 
Co.  of  Madras  and  had  general  authority  from  the  plaintifis 
to  advance  upon  their  account  on  goods  consigned  to 
them  at  Madras)  advanced  from  and  out  of  the  plain- 
tiflGs'  frmds,  and  on  the  plaintiffs'  account  to  the  said  W. 
N.  DeMattos  the  sum  of  £700  sterling  on  his  delivery  to 
them,  the  said  Messrs.  Arbuthnot,  Latham  and  Company 
as  such  general  agents  of  the  plainti£&  as  aforesaid,  and  on 
the  plaintiffs'  account  and  by  way  of  security  to  the  plain- 
ti6Es  for  the  said  advance,  the  said  bill  of  lading  for  the  said 
coals  blankendorsed  by  the  said  W.  N.  DeMattos  together 
with  a  policy  of  insurance  on  the  said  coals  for  the  said 
sum  of  £700,  and  one  copy  of  the  charter-party  of  the  said 
ship. 

4.  On  the  same  10th  of  October  1863,  Messrs. 
Arbuthnot,  Latham  and  Co.  by  letter  of  that  date  to  the 
plainiifiB,  advised  them  that  their  account  had  been  debited 
with  the  said  advance  of  £700  to  the  said  W.  N.  DeMattos, 
and  forwarded  to  the  plaintiffs  the  said  bill  of  lading,  and 
oopy  charter-party,  and  intimated  that  they  retained  the 
said  policy  of  insurance  on  the  plaintiffs'  behalf 
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1864.  5.  On  the  same  lOih  day  of  October  1863,  W.  N. 

"^^"^  ^'  DeMattos,  by  letter  of  that  date  to  plaintiffs,  advised  them 
that  he  had  dispatched  to  their  consignment  through  Messrs. 
Arbuthnot,  Tji^.yiii.m  and  Company,  the  said  cargo  of  702 
tons  of  coal  per  Rada/ma  for  sale,  and  returns  on  his  (the 
said  W.  N.  DeMattos*)  account. 

6.  The  said  Messrs.  De  Connick  Fr&res,  the  owners  of 
the  said  ship,  by  their  bill  of  exchange  dated  the  8th  day 
of  October,  1863  drew  upon  the  said  W.  N.  DeMattos  for 
the  sum  of  £261 1^.  10c2.,  payable  three  months  after  date 
on  account  of  the  freight  of  the  said  ship,  and  their  bill  was 
duly  accepted  by  the  said  W.  N.  DeMattos  on  the^  29th 
day  of  October,  1863. 

7.  On  the  8th  day  of  December,  1863,  the  said  W.  N. 
DeMattos  suspended  payment,  and  on  the  18th  of  Decem- 
ber, 1863,  the  said  bill  of  exchange  was  duly  protested 
for  better  security. 

8.  On  the  arrival  of  the  said  ship  in  Madras,  the  plain- 
ti&  applied  to  the  defendant  for  the  delivery  of  the  said 
coals  to  them,  as  the  holders  of  the  said  bill  of  lading,  and 
expressed  their  readiness  to  advance  the  defendant  the  sum 
of  £150  in  cash  at  Madras,  (pursuant  to  the  terms  of  the 
said  charter-party)  against  the  defendant's  drafts  on  the  said 
W.  N.  DeMattos  at  90  days'  sight ;  but  the  defendant  refused 
and  still  does  refuse  to  deliver  up  the  said  coals  without 
payment  of  the  value  of  the  said  dishonoured  bill  of  ex- 
change for  £261-1*10,  and  a  sufficient  guarantee  for  the  due. 
payment  in  London,  according  to  the  terms  of  the  said 
charter-party  of  the  balance  of  freight  due  for  the  said  coals, 
and  claims  a  lien  upon  the  said  coals  for  such  demand. 

9.  The  defendant  declined  to  accept  or  take,  and  did 
not  in  hct  accept  or  take  such  advance  as  aforesaid  of 
£150  or  any  •  part  thereof  from  the  plaintifls,  and  the  said 
ship  with  the  defendant  afterwards,  and  on  the  29th  day  of 
February  1864,  left  Madras  aforesaid  for  Akyab. 

The  question  {or  the  decision  of  the  Court  is,  whether 
the  defendant  has  any  and  what  lien  upon  the  said  caigo 
for  any,  and  what  part  of  the  freight  thereof. 

(Signed)  JOHN  BRUCE  NORTON. 
T.  SYDNEY  SMYTH. 
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Norton,  for^tbe  plaintiffs^    The  question  amounts  to       18<^- 


this :  Whether  when  by  a  charter-party  the  fireight  is  to  be 
paid  by  the  shippers  at  the  port  of  shipment,  the  owners  or 
Captain  can  maintain  a  lien  upon  the  cargo  against  the  con- 
signees at  the  port  of  discharge,  although  in  fiict  the  money 
has  not  been  paid.  There  is,  no  doubt,  always  a  lien  when 
it  is  not  waived :  but  there  is  a  waiver  wherever  the  par- 
ties have  entered  into  an  agreement  inconsistent  with  the 
lien.  Here  the  ship-owner  has  agreed  to  receive  payment 
firom  DeMattos  of  two-thirds  the  firei^t  in  London  after  the 
certificate  of  right  delivery  at  Madras  has  been  received 
in  London.  The  master  cannot  withhold  the  goods  from 
the  consignees  under  such  circumstances.  Then  as  to  the 
other  one-third  when  the  ordinary  time  for  payment  of 
freight  is  altered  the  consideration  for  the  carriage  of  the 
goods  ceases  to  be  freight  and  becomes  compensation.  In 
the  case  of  freight  the  ship-owner  looks  only  to  his  right  to 
retain  the  cargo ;  but  here  he  has  chosen  to  look  to  the  per- 
sonal credit  of  DeMattos,  and  as  the  contract  gives  no  lien, 
the  law  will  not  supply  one  by  implication.  Moreover, 
the  inconvenience  of  establishing  such  a  lien  would  be 
serious :  per  Lord'  Kingsdown  in  Ki/rchner  v.  Venu8(a). 
where  goods  were  shipped  at  Liverpool  for  Sydney  and 
made  deliverable  to  the  shippers'  order  or  assigns  he  or  they 
paying  freight  in  Liverpool  to  K  M.  who  was  not  the  ship- 
owner, one  month  after  the  sailing  of  the  vessel,  and  it  was 
held  that  notwithstanding  the  usage  of  Liverpool,  the 
master  could  not  detain  the  goods  at  the  port  of  discharge 
on  the  ground  of  non-payment  of  the  freight. 

[SooTLAKD,  C.  J. : — ^Your  case  is  that  the  agreement  for 
payment  by  bills  in  London  altered  the  character  of  the  ship- 
owner's right  froma  daim  to  freight  to  a  claim  to  compen- 
sation. But  it  may  be  made  a  question  whether  giving 
the  first  bill  did  not  merely  suspend  the  right  of  lien  ?] 

S(yrton.  The  bills  are  not  substituted  for  payment  in 
Madras,  but  for  payment  in  London,  to  which  delivery  is  a 
condition  precedent.  The  plaintiffs  are  not  DeMattos'  agents, 
but  holders  for  value  of  bills  of  lading. 

(a)  5  Jar.  N.  Sftos. 
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1864.  [BrrxLESTON,  J.  — ^You  say  that  the  plaintifib  were  not 
^p^^^'    bound  to  consider  the  possibility  of  Delfattos'  insolvency.] 

[Scotland,  C.  J. : — ^In  the  ordinary  course  the  plaintiflb 
could  not  have  heard  before  the  time  of  delivery  of  the  non- 
payment at  maturity  of  DeMattos'  bill,  besides  which,  the  bill 
might  have  been  paid  for  honour.]  In  the  OaUyuMa  andBv/r^ 
mah  Steam  NavigaJbum  Company  v.  DeMatto8(a)  (where  the 
drfendant  was  the  same  and  the  charter-party  was  almost 
in  the  same  terms  as  in  the  present  case)  Blackburn,  J. 
held  that  as  the  freight  was  contingent  on  right  delivery  at 
Rangoon  and  was  all  payable  in  London  by  the  charterers, 
the  ship-owner  had  renounced  all  lien  for  freight    There 
as  here  the  bill  of  lading  in  effect  provided  that  there  should 
be  no  freight  payable  on  delivery ;  and  under  such  circum- 
stances Blackburn,  J.  held  that  there  could  be  no  lien  for 
it  as  against  the  assignee  of  the  bill  of  lading.    {^N'ortan  then 
referred  to  Bjorck  v.  Madras  BaUway  Company,  a  case  in  the 
late  Supreme  Court  of  Madras,  of  which  there  is  only  a  news- 
paper report^/    [BrrTLESTON,  J. : — ^That  was  a  case  of  ex- 
press contract  excluding  a  common*law  lien].    How  v. 
Kirchner(c),  Tudor's  Leading  Cases  on  Mercantile  amd 
Maritime  Law,  p.  687.] 

[Scotland,  C.  J. : — ^The  expression  in  the  charter- 
party  in  both  the  cases  before  the  Privy  Council  "  ship  lost 
or  not  lost"  was  quite  inconsistent  with  the  existence 
of  a  lien  for  freight.  Here  freight  would  not  be  earned 
unless  the  caigo  was  delivered].  Here  too,  the  commis- 
sion is  payable  '  ship  lost  or  not  lost.'  In  Alsager  v.  St 
Catherine's  Dock  Company(d)  Parke  B.  said  ''  the  ques- 
tion is  whether  payment  of  the  freight  is  to  be  con- 
temporaneous with  the  delivery  of  the  goods,  or  inde- 
dependent  of  it,"  and  as,  in  that  case  the  payment  was  not 
to  take  place  until  two  months  afler  the  inward  report,  his 
Lordship  held  that  the  payment  was  irrespective  of  the  de- 
livery, and  that  no  lien,  therefore,  existed.  In  Lucas  v. 
lfockeUs(e)  PoUock  for  the  defendant  contended  that  the 
plaintiff  had  no  lien  because  the  freight  according  to  the  terms 
of  the  charter-party  was  not  payable  till  ten  days  after  the 
delivery  of  the  goods,  and  a  stipulation  as  to  dealing  on  credit 

(ff)  32  L.  J.  Q.  B.  823. 327.  (6)  See  infra,  note  to  this  case. 

{e)  11  Moo.  P.  C.  a  34.  (d)  14  M.  ft  W.  798. 

(e)  4  Bing.  729,  738,  741. 
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is  destructive  of  a  right  to  lien.  {HuUon  v.  Bragg  7  Taunt  I86i, 
14)  And  Cfampbell,  who  was  corUrd,  abandoned  the  daim  ,  -^P'*^*^^ 
in  respect  of  a  lien.  It  is  true  that  in  CHUdson  v.  Middle^ 
ton(a),  which  was  followed  in  Neiah  v.  Orahamfi(b),  it  was  held 
that  the  shipowners  had  a  lien  for  freight  at  Singapore  as 
against  the  endorsee  of  bills  of  lading  which  stated  that  the 
freight  was  payable  in  Liverpool,  the  port  of  lading,  one  month 
from  the  sailing  of  the  ship.  But  in  Kirchnerv.  Vev/usfcJ^ 
Lord  Eangsdown  stated  the  principles  applicable  to  such 
cases,  and  it  is  clear  law  now  that  when  the  freight  is 
to  be  paid  by  the  shippers  at  the  port  of  shipment,  no  lien 
upon  the  cargo  can  be  maintained  against  the  consignee 
at  the  port  of  discharge,  although  in  feict  the  money  has  not 
been  paid.  I  contend,  therefore,  first,  that  as  to  two-thirds 
of  the  cargo,  the  other  side  is  concluded  by  decided  cases, 
which  establish  that  when  freight  is  made  payable  some 
time  after  delivery  it  ceases  to  be  freight,  and  there  can 
consequently  be  no  lien  for  it,  and,  secondly,  that  as  to  the 
remaining  one-third  the  stipulations  in  the  charter-party 
are  inconsistent  with  the  idea  of  freight. 

[BiTTLESTON,  J. : — ^The  bill  for  the  one-third  became 
due  at  three  months,  that  is,  at  the  time  when  the 
ship  might  be  expected  to  arrive  at  the  port  of  dis- 
charge.] Why  should  different  parts  of  the  freight  have 
different  characters  attaching  to  them  ?  Consider  the  in- 
convenience which  would  arise  in  cases  where  the  ship- 
owner has  chosen,  as  here,  to  take  bills  at  three  months 
from  the  sailing  of  the  vessel  How  could  the  parties  at 
the  port  of  delivery  know  whether  or  not  the  bills  had  been 
paid  on  the  day  or  subsequently,  or  whether  arrangements 
had  not  been  made  for  giving  time  ?  Here  the  bills  were  due 
in  London  on  the  11th  January,  and  the  ship  arrived  in 
Madras  on  the  14th  January — three  days  after.  Is,  as  Lord 
Kingsdown  asked  in  Ki/rchner  v.  Venus,  the  master  to 
withhold  the  goods  from  the  consignee,  till  by  communica- 
tion with  the  port  of  shipment,  all  these  matters  have  been 
cleared  up  ? 

[BrrTLESTON,  J. : — Could  the  parties  have  intended  that 
the  delivery  of  the  cargo  should  have  depended  on  the  pay- 
ment or  non-payment  of  the  bills  7] 

(a)  9  C.  B.  N.  S.  134,  S.  C  26  L.  J.  C.  P.  209. 
(*)  8EL&BL5069.C.27L.J.Q.B.16,        (c)  5  Jur.  N.  S.  395. 
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1864.  Mayne,  on  the  same  side. 

April  20.  ^     * 

The  defendant  relies  on  the  common-law  rule  as  to  lien 
for  freight  on  delivery.  That  arises  only  in  respect  of 
freight  properly  so  called,  and,  moreover,  it  is  liable  to  be 
divested  in  case  of  contract  showing  an  intention  that  there 
should  be  no  such  lien.  All  the  cases  are  divisible  into  two 
classes,  first,  those  in  which  the  lien  was  denied  on  the  ground 
that  there  was  no  freight,  secondly,  those  in  which  it  was 
held  that  the  parties  had  entered  into  a  contract  inconsis- 
tent with  the  existence  of  the  lien.  The  two  cases  in  the 
Privy  Council  establish  that  it  is  of  the  essence  of  freight 
that  payment  should  be  dependent  on  the  delivery  of  the 
cargo.  In  the  other  cases  the  consideration  was  no  doubt 
freight  for  which,  in  the  absence  of  special  agreement,  there 
would  have  been  a  lien,  but  the  terms  of  the  contract  were 
held  to  n^ative  the  lien  as  binding  the  ship-owner  to  give 

up  the  goods  antecedent  to  payment.  Alsager  v.  St  Catlu- 
rvn£%  Dock  Company  and  The  Calcutta  and  Burmah 
Steam  Navigation  Company  v.  DeMattoa  were  cases  of  this 
kind. 

Would  there  be  any  lien  if  DeMattos  were  party  here 
and  not  his  assigns  ?  Arbuthnot  &  Co.  are  in  precisely 
the  same  position  as  DeMattos,  and  if  he  were  solvent 
the  Captain  could  claim  no  lien  against  him.  The  mere 
fact  that  DeMattos  has  become  insolvent  can  make  no 
difference.  The  insolvency  merely  introduced  a  new  ele- 
ment of  risk  into  the  transaction,  which  might  have  been 
guarded  against  by  the  contract,  but  could  not  alter  its  na- 
ture. No  lien  would  arise  as  to  what  was  to  be  paid  after 
notice  of  arrival ;  and  the  question  bb  to  whether  the  lien 
would  not  revive  on  ascertaining  DeMattos'  insolvency  is 
answered  by  Aleager  v.  St.  Catherine's  Dock  Company^ 
where  the  charterers  had  become  bankrupt. 

As  regards  the  other  point,  the  intention  of  the  parties 
could  not  have  been  that  the  ship-owner  should  have  a  right 
to  withhold  the  goods  till  pajrment,  Pordage  v.  Coh,  which 
decides  that  where  a  day  is  appointed  for  payment  of  money 
or  for  doing  any  other  act,  and  the  day  is  to  happen  or  Tnay 
happen  before  the  thing  which  is  the  consideration  for  the 
money  or  act  is  to  be  performed,  an  action  may  be  brought 
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for  the  mcniey  or  for  not  doing  the  act  before  peifonnance      1864 
of  the  other  side  of  the  contract.  ^^  ^' 

Then  as  to  the  date  of  delivery.  The  bills  were  payable 
three  months  and  three  days  after  starting,  i.  €.  on  the  11th 
January,  one  day  after  the  first  mail,  so  that,  even  if  the 
bill  had  been  dishonoured,  the  news  of  its  dishonour 
could  not  have  reached  Madras  till  the  20th  February.  It 
cannot  have  been  the  intention  oftheparties  that  the  ship« 
owner  should  have  a  right  to  lie  in  the  roads  till  that  day. 
If  this  be  so  in  the  case  of  the  charterer,  a  fortiori  it  must 
be  so  in  the  case  of  the  plaintiflb,  who  are  assignees  for 
value  of  the  bill  of  lading ;  for  such  an  assignee  is  free  from 
aU  equities  except  those  of  which  he  has  express  notice. 
Here  aU  the  money  was  to  be  paid  by  the  charterer  and  the 
payment  was  contingent  on  and  not  to  be  made  till  after 
due  delivery. 

There  never  can  be  any  claim  for  lien  when  the  assignee 
of  the  bill  of  lading  has  express  notice  that  he  is  not  under 
any  circumstances  to  be  called  upon  for  pa}Tnent.  The  ob- 
ject of  making  the  bill  of  lading  shew  that  the  assignee  can 
never  be  called  on  to  pay  is  to  enable  the  charterer  to  obtain 
discount  to  the  fuU  value  at  the  port  of  shipment ;  for,  if  it 
i^ewed  on  its  &ce  that  on  being  presented  a  claim  might  be 
made  for  payment  of  the  freight  prior  to  delivery,  the  dis- 
counter would  only  advance  upon  it  to  the  value  of  the 
goods  minus  the  amount  which  he  might  possibly  be  called 
on  to  pay  before  he  could  get  possession  of  them. 

On  the  whole  I  submit  that  the  remuneration  to  be 
received  by  the  shipowner  was  not  freight  at  all ;  but  that 
if  it  was,  his  common  law  right  to  a  lien  for  it  has  been  done 
away  with  by  the  express  provisions  of  the  contract.    • 

TheAdA)QcaJte  QefMTal^ior  the  defendant,  conceded  that 
as  to  two-thirds  of  the  freight  the  defendant  could  not 
TTifl.ifit4Lip  a  lien :  as  to  the  other  third  he  contended  that 
looking  to  the  time  the  bill  actually  given  had  to  run  the  in- 
tention of  the  parties  must  have  been  that  it  should  have 
been  pud  in  London  before  the  cargo  was  delivered  at 
Hadras.  He  also  urged  that,  admitting  the  lien  to  have 
lieen  suspended,  the  right  revived  on  its  becoming  known 
in  Madras  that  by  reason  of  BeMattos'  insolvency  the  bill 
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-dprU^.  would  not  be  paid  and  citedif oafci^  v.  BvU$r(a),  Abbott  an 
Shipping  275,  infra  p.  101 :  Campion  v.  Colvin(b),  Christie 
V.  Levn8(c),  and  Stevenson  v,  Blakelodc(d). 

JSayne  in  reply. 

It  is  conceded  that  as  to  two-thirds  of  the  'freight  no 
lien  can  be  maintained,  and  as  to  the  other  third  the  cases 
cited  do  not  apply.  In  Maahiter  v.  BtUler  the  bills  of  lading 
adduced  to  prove  a  special  contract  that  freight  should  be 
paid  on  shipment  without  reference  to  the  completion  of 
the  voyage  were  held  not  to  do  so  at  alL  In  Camr- 
pion  V.  Colvvn  and  Christie  v.  Lewis  the  delivery  of 
the  bills  for  the  payment  of  the  hire  of  the  ship  was  a  con- 
dition precedent  to  the  delivery  of  the  goods.  Stevenson  v. 
BlaJcelock  is  not  in  point :  that  case  merely  decides  that  an 
attorney's  general  lien  on  his  client's  papers  was  not  extin- 
guished by  his  subsequently  taking  the  client's  acceptances 
for  the  balance  due  to  him  from  the  latter.  The  passage 
from  Abbott  on  Shippiifvg  is  not  sustained  by  the  authorities 
cited  in  support  of  it. 

Scotland,  C.  J. : — ^This  case  has  been  ftiUy  argued  and 
I  may  at  once  state  my  opinion.  The  plaintiffi  Arbuthnot 
and  Co.  do  not  stand  merely  in  the  situation  of  consignees 
and  agents  of  DeMattos  the  charterer  of  the  ship.  They 
are  also,  to  the  extent  of  the  advance  made  by  their  agents 
in  London,  indorsees  for  value  of  the  bill  of  lading,  and  en- 
titled, I  think,  under  the  charter-party  to  the  delivery  of 
the  coals  discharged  of  all  lien  for  freight,  notwithstanding 
the  insolvency  of  the  charterer. 

The  result  of  the  decided  cases  so  frilly  brought  under 
notice  I  take  to  be,  that  the  shipowner  may  be  deprived  of 
the  right  of  lien  legally  incident  to  the  contract  of  affreight- 
ment, by  the  express  terms  of  the  charter-party  or  bill  of 
lading.  The  question  then  for  consideration  is  what  as  res- 
pects freight  was  the  contract  entered  into  between  the 
ship-owners  on  the  one  side  and  the  freighter  on  the  other, 
imder  the  present  charter-party  and  bill  of  lading  ? 

By  the  terms  of  the  charter-party  to  which  the  bill  of 
lading  refers,  the  freight  is  made  payable  in  London  on  un- 

{a)  1  Wms.  Saund.  320.  b.  ih)  1  Campb.  84. 

«j)  3  Bing.  N.  C.  17.  (rf)  2  BrocL  &  B.  410. 

(0  1  M.  &  S.  635. 
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loading  and  right  deKvery  of  the  cargo,  at  the  rate  of  25^.        1M4. 
per  ton  on  the  quantity  delivered.    The  charter-party  then  — P^  ^  -  . 
provides  as  to  the  time  and  mode  of  payment  that  "  such 
fireight  is  to  be  paid  one-third  by  freighter's  acceptance  at 
three  months  firom  the  final  sailing  of  the  vessel  from  her 

last  port  in  the  United  Kingdom and  the  remainder  by 

like  bill  at  three  months  from  date  of  delivery  at  freighter's 
office  in  London^  of  the  certificate  of  right  delivery  of  the 
cargo  agreeably  to  bill  of  lading."  It  further  contains  the 
stipulation  that  £]  50  was  to  be  advanced  in  cash  at  port  of 
discharge  on  account  of  the  freight  against  the  Captain's  draft 
at  ninety  days.  There  can  be  no  doubt,  I  think,  as  to  the 
meaning  to  be  given  to  these  clauses  in  the  charter-party. 
They  clearly  shew  that  the  intention  of  the  parties  was  that 
all  freight  was  to  be  paid  in  London,  and  that  for  the  pay- 
ment of  the  one-third,  the  shipowners  should  look  to  the 
security  of  the  bill  at  three  months  from  the  date  of  sailing 
and  for  the  two-thirds  to  the  bill  at  three  months  from  de- 
livery in  London  of  certificate  of  right  delivery  at  Madras. 
It  cannot  reasonably  be  supposed  that  the  parties  contem- 
plated any  demand  for  freight  at  Madras.  The  ship  might  or 
might  not  have  arrived  at  the  time  when  the  first  bill  be- 
came due ;  and  the  second  bill  was  not  to  be  given  until 
after  delivery  of  the  cargo  at  Madras ;  and  there  is  the  fur- 
ther circumstance  that  the  charter-party  expressly  provides 
that  the  Captain  shall  be  paid  £150  at  Madras  on  account 
of  freight.  I  think  it  clear,  therefore,  that  the  express  con- 
tract for  the  payment  of  freight  contained  in  the  charter- 
party  is  quite  inconsistent  with  the  retention  of  the  right  of 
Uen,  upon  the  cargo,  and  that  the  shipowner  thereby  aban- 
doned such  right. 

I  do  not  think  it  can  be  said  here,  as  was  contended  on 
the  authority  of  Kirchner  v.  Venus  and  How  v.  Kirchner, 
that  the  paymentagreed  upon  were  nolonger  of  the  nature  of 
freight,  but  something  in  the  shape  of  remuneration  or  com- 
pensation for  the  carriage  of  the  cargo.  In  those  cases  there 
-was  no  charter-party,  and  the  payments  provided  for  by 
the  biUs  of  lading  were  to  be  made  so  many  days  after  sail- 
ing, vessel  lost  or  not  lost.  Here  the  right  delivery  of  the 
cargo  was  necessary  to  the  earning  of  the  freight.  But  in- 
dependentiy  of  that  distinction,  the  decision  in  both  cases 
M^  gabfltantially  upon  the  ground  of  the  intention  of  the 
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1864.       parties  appearing  from  the  terms  of  their  express  contract ; 

• —  and  so  far  they  are  the  strongest  authorities  against  the  lien 

claimed  by  the  defendant. 

Then  as  to  the  other  cases.  In  AUager  v.  St  Catherine's 
Dock  Company,  the  charterer  had  become  bankmpt,  and  the 
Court  points  out  very  clearly  that  the  question  is  entirely 
one  of  construction,  and  that  when  it  is  clear  from  the 
charter-party  that  parties  intend  that  there  should  be  a 
delivery  of  goods  independently  of  the  payment  of  freight, 
there  the  shipowner's  lien  is  completely  gone. 

In  the  Calcutta  and  Burmah  Steam  Navigation  Com- 
pany V.  DeMattoafa)  the  charter-party  was  almost  identical 
with  that  in  the  present  cas&  It  stated  ''  the  freight  to 
be  paid  in  XiOndon  on  unloading  and  right  delivery  of  the 
cargo>  at  and  after  the  rate  of  40^.  per  ton  of  20  cwt.  on  the 
quantity  delivered,  in  full  of  all  port  charges,  pilotage,  Bute 
Dock,  &c.  dues  ;  and  such  freight  is  to  be  paid,  $ay  one- 
quarter  by  freighter's  acceptance  at  three  months  ai^d  one- 
quarter  by  like  acceptance  at  six  months,  from  the  final 
sailing  of  the  vessel  from  her  last  port  in  the  United  Kjng- 
dom,  the  same  to  be  returned  if  the  cargo  be  not  delivered 

at  the  port  of  destination the  r:emainder  by  a  bill  at 

three  months  from  the  date  of  delivery  at  the  freighter's 
office  in  London  if  the  certificate  of  right  delivery  of  the  cargo 
agreeably  to  the  bills  of  lading" — almost  totidem  verbis 
with  the  charter-party  in  the  present  case.  In  observing 
upon  these  provisions  of  the  charter-party,  the  language  of 
Mr.  Justice  Blackbume,  whose  opinion  in  a  case  of  com- 
mercial law  is  entitled  to  very  great  weight,  is  to  the  efiect 
that;  inasmuch  as  by  the  provisions  of  the  charter-party, 
the  freight,  though  contingent  on  right  delivery  at  Rangoon, 
was  made  payable  in  London;  the  shipowner  had  thereby 
renounced  all  lien  for  freight.  That  observation  applies 
equally  to  the  charter-party  in  this  case.  With  r^rence 
to  the  cases  of  Oilkison  v.  Middleton  and  Ifeish  v.  Oraham 
so  much  commented  upon  in  How  v.  Kirchner,  I  would 
only  observe  that  the  judgment  in  the  former  case  rested  on 
the  terms  of  the  charter-party  reserving  an  absolute  lien 
for  all  freight ;  and  that  as  an  auf^hority  Neish  v.  OrahaTti 
seems  to  me  to  be  met  by  Che  observations  in  the  judgment 
in  ffaw  y.  Kirchner. 

(»)  88  L.  f.  Q.  B.  333. 
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The  Advocate  General  was  driven  to  contend  that,  1S64. 
looking  to  the  time  the  bill  had  to  run,  the  intention  of  the  — ^"^^  ■' 
parties  was  that  there  should  be  payment  of  it  in  London 
before  delivery  of  the  cargo,  and  that,  admitting  the  lien  to 
have  been  suspended,  the  right  revived  upon  its  becoming 
known  here  that  by  reason  of  DeMattos'  insolvency  the  bill 
would  not  be  paid.  And  in  support  of  his  argument  he  read 
the  passage  from  Lord  Tenterden's  Treatise  on  Shipping^a^ 
"  when  the  payment  is  to  be  made  by  bills  the  right  of  re- 
tention continues  until  they  are  given,  and  would,  it  is  con- 
ceived, revive,  in  ccLse  of  their  dishonour,  before  the  ship- 
owner had  parted  with  the  goods!'  I  am  of  opinion  that  no 
effect  can  be  given  to  this  argument,  and  that,  looking  at 
the  passage  cited  and  the  csiae(b)  and  dicta/'c^  on  which  it 
appears  to  be  rested,  it  is  cleariy  inapplicable  to  the  present 
case.  Assuming  the  ri^t  of  the  shipowner  to  be  as  therein 
stated — and  here  I  need  do  no  more — I  think  the  passage 
can  have  reference  only  to  cases  where  the  parties  stipulate 
simply  that  bills  shall  be  given  beforehand  for  the  freight 
payable  at  the  port  of  discharge  and  the  bills  were  either  not 
given  or  were  dishonoured  before  the  delivery  c^  the  cargo — 
cases  in  which  there  was  no  express  contract  showing  that 
the  shipowner  had  agreed  to  relinquish  the  right  of  lien. 
Here,  as  I  have  already  pointed  out,  the  effect  of  the  express 
terms  of  the  charter-party  was  altogether  to  get  rid  of  the 
shipowner's  right  of  lien.  The  right  in  truth  never  attach- 
ed, and  to  allow  it  to  be  exercised  now  would  be  quite  as 
contrary  to  the  intention  of  the  parties  as  it  would  have 
been  if  DeMattos  had  not  become  insolvent. 

For  these  reasons  I  am  of  opinion  that  the  charter-party 
precluded  the  claim  of  lien  on  the  part  of  the  Captain  and 
consequently  that  the  question  put  should  be  answered 
generally  in  the  negative. 

BlTTLESTON^  J. : — In  this  case  the  plaintiffs  are  entitled 
to  all  the  advantages  of  assignees  of  the  bill  of  lading  for 
valuable  consideration.  Though  they  are  also  agents  of 
the  charterer,  they  are  entitled,  as  such  assignees,  to  receive 
the  cargo,  and  are  owners  of  such  cargo  for  the  purpose  of 

(a)  Ninth  cd.  by  Shee,  p.  24S. 
(b)  Stevetuon  v.  Blakehck,  1.  It »  S.  6»6. 
ifi)  Per  Gibbs,  C.  J.  intermptuig  Leas  Seiit.  in  the  argiunent  of 
Ev^Um  T.  BriHfg,  S  Mursb.  339. 
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18M.       satisfying  themselves  for  the    advance  made  to  him  by 
^P^^^-     their  agents. 

The  defendant,  however,  claims  to  hold  the  goods, 
setting  up  a  lien  for  freight. 

The  right  to  such  lien  may  arise  either  by  common 
law  or  by  express  contract. 

The  common-law  right  to  such  a  lien  rests  upon  an 
implied  contract  arising  from  the  carriage  and  conveyance 
of  goods ;  but  here  the  terms  of  the  express  contract  are  at 
variance  with  such  a  right. 

The  language  of  this  charter-party  seems  to  me  to  shew 
that  the  owners  looked  not  to  the  goods  but  to  the  personal 
credit  of  the  freighter  as  the  security  for  the  payment  of  the 
freight.  Neither  the  charter-party  nor  the  bill  of  lading  stipu-  , 
lates  that  the  consignees  are  to  pay  any  portion.    All  is  to  be 
paid  in  London  partly  by  a  bill  at  three  months  from  the  date 
of  sailing,  partly  by  bill  at  three  months  from  the  delivery 
in  London  of  the  certificate  of  unloading  and  right  delivery 
of  the  cargo  at  the  port  of  discharge.    These  payments  are 
unconnected  with  the  delivery  of  the  goods  at  Madras,  and 
neither  party,  I  think,  could  have  contemplated  making  de- 
livery at  Madras  depend  on  the  fate  of  bills  payable  in 
London.    The  agreement  for  delivery  of  bills  in  London  is 
clearly  inconsiBtent  with  the   maintenance    of  a   lien  at 
Madras.    The    argument   as    to  the   revival  of  the  lien 
by  DeMattos'  insolvency  supposes  the  lien  to  have  once 
existed,    and    is    answered  by   AUager  v.    8t    CcUhe- 
tine's   Dock  Compa/ny,  which  is    strongly    against    the 
defendant.    Here  there  was  no  special  contract  to  preserve 
the  lien,  and  nothing  to  shew  that  in  any  contingency  the 
deliveiy  of  the  goods  was  to  depend  on  the  payment  of  any 
portion  of  the  freight    I  am  of  opinion    therefore,  that  the 
defendant  had  no  right  or  lien. 

Jvdgment  for  plaintiff  wOhovi  ooeta, 

Note  :^Here  follows  the  report,  believed  to  be  bj  Mr.  J.  W.  Bran- 
son, of  the  case  of  Bjoret  y.  Tke  Madrat  Railway  Compat^  referred  to 
Sapra  p.  94.  . 

Bjobck  v.  Thb  Madras  Railway  Company. 

The  Advocate  Oeneral  and  Mayne  for  the  plaintiif. 

Brtawm  for  the  defendant. 

This  matter  oame  before  the  Court  npon  a  spedtl  ease.  The  fSMsta 
admitted  by  the  parties  irere  these  ;-*0a  the  20th  January  1860|  Messia 
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Begbie  and  Co.  entered  inio  a  charter-party  with  the  plaintiff,  Captain  1864. 
of  the  Swedish  ship  "Gotheburgf',  wheteby  the  plaintiff  was  to  proceed  to  April  20. 
Sunderland,  there  take  in  a  cargo  of  iron,  coals  and  cpke,  proceed  therewith 
to  Madras,  aod  after  delivering  same  at  Madras,  proceed  to  Moulmein, 
there  load  a  full  cargo  of  teak,  proceed  therewith  to  such  port  in  the 
United  Kingdom  or  on*i;he  Continent  as  ordered  at  Cork  or  Falmouth, 
and  deliTcr  same  on  being  paid  freight  for  the  entire  voyage  out  and  home 
£6-15  per  load  of  teak  for  all  lengths  of  23  feet  and  upwards  if  discharged 
in  the  United  Kingdom,  £7  per  like  load  if  discharged  on  the  Continent : 
two-thirds  freight  per  load  for  all  lengths  of  18  feet  and  nnder  23  feet, 
and  one-half  freight  for  like  load  for  lengths  under  18  feet : — £2,000  to  be 
advanced  at  coal  port  on  signing  bills  of  lading  in  charterers'  acceptances, 
one-half  at  three  months  and  the  rest  at  six  months  :— ^freight  to  be  paid 
in  cash  (less  advances)  at  two  months  discount ;  Captain  to  have  a  lien  on 
ike  cargo  for  all  freight ^  dead  freight,  and  demurrage:  necessary  cash  for 
ship's  disbursements  to  be  advanced  at  Madras  and  Moulmein,  not  exceed- 
ing £800. 

On  the  27th  January  1860,  Messrs.  Begbie  and  Co.,  entered  into 
a  sab-charter-party  with  the  defendants  to  convey  iron,  coals  and 
coke  and  other  merchandize  to  Madras,  and  deliver  same  on  being  paid 
freight  at  45  shillings  per  ton  with  5  per  cent,  primage  thereon  :  the 
freight  to  be  paid  ten  dajs  after  the  sailing  of  the  ship,  less  £200, — to 
be  also  paid  in  London  on  receipt  of  a  certificate  of  the  right  and  true  de- 
Uverg  of  the  cargo  at  Madras  less  also  two  months  discount  at  the  rate  of 
6  per  cent,  per  annum. 

The  vessel  sailed  from  Amsterdam  for  Sunderland  on  the  8th  February 
1860.    Both  charter-parties  were  effected  by  brokers. 

The  plamtiff  returned  to  Amsterdam,  after  entering  into  his  charter- 
party,  then  proceeded  to  Sunderland :  then  shipped  the  outward  cargo 
and  signed  bills  of  lading  for  the  same.  These  bills  of  lading  were 
first  as  to  the  coke,  ^  paving  freight  for  the  same  as  per  charter-party.'* 
"  Second,  for  the  coals,  freight  for  the  said  goods  to  be  paid  and  all  other 
"  conditions  as  per  charter-party."  Third,  for  the  iron,  **  freight  for  the 
"  said  goods  to  oe  paid  and  all  other  conditions  as  per  charter-party." 

The  plaintiff  was  ignorant  of  the  defendants'  charter-party  with  Messrs. 
B^bie  and  Co.,  and  the  defendants  were  ignorant  of  the  charter-party  enter- 
ed into  by  the  plaintiff  with  that  firm.  The  plaintiff  had  no  direct  commu- 
nication with  the  defendants ;  and  in  sijgning  the  bills  of  lading  intended 
to  refer  to  his  charter-party ;  and  on  the  other  hand  the  defendants  in 
submitting  the  bills  of  lading  to  the  Captain  for  signature,  intended  to 
refer  to  the  then  charter-party  with  Messrs.  Begbie  and  Co.  The  defend- 
ants had  paid  freight  upon  their  charter-party,  but  whether  to  the  full 
extent  or  not  was  unascertained. 

The  vessel  sailed  from  Sunderland  on  the  11th  March  .1860. 

Messrs.  Begbie  and  Co.  had  given  biUs  under  their  charter-party  for 
J800  at  six  months  and  £1,000  at  three  months,  makiiig,  less  commis- 
non,  the  £2,000  advance.  These  bills  had  not  been  paid.  Messrs.  Begbie 
and  Co.  became  bankrupts  on  the  25th  April  1860. 

On  the  same  day,  they  wrote  to  the  plaintiff  to  re-charter. 

The  vessel  arrived  at  Madras  on  the  29tb  July  1860.  The  cargo  was 
landed  and  delivered  to  the  defendants,  on  the  understanding  that  both 
parties  should  submit  themselves  to  the  judgment  of  the  Court.    And  the 

auestiona  proposed  were,  first,  whether  the  plaintiff  has  any  claim  aeainst 
lie  defendants  under  the  circumstances  of  this  case :  and  secondly,  if 
so,  to  what  extent. 

Mr,  Adeocate  General. — No  absolute  hiring  of  ship  as  in  Paulw,  Birch 
S  Atk.  621. 

Lien  not  confined  to  homeward  cargo,  Qilkieon  v.  hiddleton--2^  L* 
J.  C.  P.  209  [2  C.  B.  N.  S.  134]  Neith  v.  Qrahcm,  27  L.  J.  Q.  B.  15. 
£8E.&D.605.] 

Defendants  should  have  enquired  as  to  existence  of  prior  charter.*— 
SmaU  V.  Mooter  9  Bing.  579. 

Doubts  thrown  upon  Gilhison  v.  Middkion  in  Kirchner  v.  Tenus^  6 
Jur.  N.  8. 395. 
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1864.  Ifo^.^Lien  is  same  as  againit  indorsees  or  sab-f^ifthten.  Solder" 

April  20.     greem  ?.  Flighty  cited  [in  Hanson  r.  Meyer]  6  £ast  623,  as  it  is  against  charier 
•  — unless  qualified  by  bill  of  lading. 

Faitkv.  Bast  India  Company,  4  B.  &  Aid.  630. 
Shipper  adopts  charter-part^  except  so  far  as  controuled  by  bill  of 
lading--i^09^  v.  Col^,  28  L.  J.  Exch.  81. 

Though  largely  in  advance,  yet  lien  upheld  against  oonsignee--^/in^ 
»iane9Y.  Allen,  12  G.  B.  202. 

Not  altered  by  the  sub-charter — Small  v.  Mbates  [9  Bins;.  5741 : 
Zwikkenbart  y.  Henderson,  23  L.  J.  Exch.  iU-^&andenY.  fakzeller,  4.  Q. 
B.  260— iS'^JO^^.  y.  Taylor,  13  East. 

Language  of  bill  of  lading  is  that  of  the  Master. 

Branson. — Special  oontract— therefore  no  oommou  law  right  of  lien. 

Kirehner  ▼.  Venus, 

1st.  Charter-party :  no  lien  on  outvard  cargo ;  the  lien  elause  does 
not  give  it — ^Abbot  on.  Shipping  286. 

Birl^  y.  Gladstone—^  M.  &  S.  205. 

Foster  v.  CoOfy-  3  ExcL  N.  S.  707. 

No  lien  in  respect  of  claim  for  unliquidated  damages.— -PAt/^  y. 
Bodie,  15  East  547— No  Uen  for  dead  freight.    Plaintiff's  claim  is  for 
non-performance  of  coyenaut  to  load — In  Oxlkison  y.  Middleion  a  lump 
sum  was  agreed  to  be  paid  for  freight. 
.|.  No  lien :  2,000£  to  be  paid  iu  advance  at  port  of  shipment.— ftrvAMr 

y.  Howe — Kirehner  v.  Venus. 

2nd— If  any  lien,  it  can  at  all  events  only  extend  to  what  is  doe  bv 
Madras  Bailway  Company  on  charter  with  Begbie  and  Co, — FaUh  y.  East 
India  Company  [4  B.  &  Al.  630] 

In  Small  v-  Moates,  lien  attached  before  alienation  of  the  goods. 

BiTTLESTOK,  J. : — The  ship  **  Gotiieburg,"  whereof  the  plaintiff  is 
master,  has  brought  from  Sunderland  to  Madras  a  carf^o  of  coal,  coke,  and 
iron,  deliverable  under  bill  of  lading  to  the  Madras  Railway  Company  or 
assigns,  *'he  or  they  paying  freight  for  the  same  as  per  charter-party." 

There  is  no  question  tnat  by  the  general  rule  of  mercantile  law,  the 
owner  of  the  "  Gotheburg"  would  have  a  lien  upon  the  cargo  so  carried, 
for  the  freight  earned  upon  that  voyage,  unless  either  by  the  charter-party 
referred  to,  or  bj  some  other  document  binding  him,  he  has  waited  the 

The  peculiarity  of  this  case  consists  in  this,  that  two  distinct  charter- 
parties  have  been  entered  into  with  respect  to  this  voyage ;  the  original  char- 
terer, instead  of  shipping  goods  of  his  own,  having  entered  into  a  sub-con- 
tract with  the  defendants,  under  which  the  cargo  in  question  (their  property) 
was  shipped ;  that  the  plaintiff  had  no  notice  of  the  second  charter-party, 
and  the  defendants  had  no  notice  of  the  first. 

Two  things  seem  to  me  to  result  from  this :  first,  that  in  consideri&flr 
the  question,  whether  the  plaintiff,  representing  the  ship-owner,  has  waived 
his  hen  for  freight,  the  only  documents  binding  him  are  the  first  charter- 
party  and  the  bill  of  lading. 

And  seoondlv,  that  so  far  as  the  question  between  them  depends  upon 
contract,  the  de^ndaots  can  only  be  bound  by  the  terms  of  the  second 
charter-party ;  or,  at  least,  cannot  be  bound  by  the  terms  of  the  first. 

The  first  (question,  therefore,  which  presents  itself  for  consideration, 
is,  whether,  with  reference  to  the  terms  of  the  original  charter-party  be* 
tween  the  plaintiff  and  Begbie  and  Co.,  there  has  been  a  waiver  by  the 
ship-owner  of  his  lien  for  freight  upon  the  outward  cargo. 

Bv  that  instrument  it  is  agreed  that  the  ship  shall  proceed  to  Sunder- 
land, there  load  the  cargo  in  question,  and  therewith  procred  to  Madras, 
and  that  after  delivering  the  same,  she  shall  proceed  to  Moulmein,  and' 
there  load  a  full  cargo  of  teak,  and  therewith  proceed  to  some  port  in  the 
United  Kingdom  or  on  the  Continent,  and  deliver  the  same  on  oeing  paid 
freight  as  follows  ;  for  the  entire  vowaye  oui  and  Home,  a  varying  sum  per 
load  according  to  the  lengths  of  tae  timber  and  the  port  of  discharge. 
£2,000  to  be  advanced  at  coal  port  on  signipg  biUs  of  lading,  in  charterer's 
acceptance,  at  three  and  six  months,  rreigkt  to  be  paid  in  ci^h  Qitm  ad- 
vances) at  2  per  cent  discount.  Captain  to  have  lien  on  the  cargo  for  all 
freighi^  dead  freight  and  demum^.  Necessary  cash  for  ship's  disburse- 
ments to  be  advanced  at  Madras  and  Moulmein,  not  exceeding  £800. 
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Now,  if  I  had  been  called  upon  to  put  a  construction  upon  this  con-        1864. 
tract  without  anj  light  other  than  that  furnished  by  the  lan^ua^e  of  the     jprii  20. 
instrament  itself,  I  should  have  come  to  the  conclusion  that  the  intention  — — — — 
of  the  parties  was  to  exclude  any  lien  udou  the  outward  cargo. 

But  in  the  case  of  GOMsom  v.  Middielon  (26  L.  J.  C.  R  209),  upon  a 
very  similar  charter-party,  the  Court  of  Common  Fleas  put  a  different 
construction :  and  it  seems  to  me  that  upon  this  point,  the  ov\j  Question 
vhicli  I  have  to  <»)nsider  is  whether  OUiisoH  v.  Middleton  is  a  binding  au- 
thoriry.  notwithstanding  the  observations  of  the  Judicial  Committee  of 
the  Privy  Council  in  Kirckner  v.  Vemts,  and  of  the  Court  of  Exchequer  in 
FoUer  v.  Colby. 

It  cannot  certainly  be  said  that  Gilkism  7.  Middlfton  is  expressly 
overruled. 

In  the  case  of  Kirckner  v.  Venus,  it  was  unnecessary  for  the  Judicial 
Committee  to  enter  into  the  question  whether  the  Court  of  Common  Pleas 
had  correctly  construed  the  charter-party  in  QilkUon  v-  MtddUion.  It 
was  enough  to  saj  that  they  had  not  sumciently  considered  the  terms  of 
the  bill  of  lading,  which  afforded  the  evidence  of  the  contract  with  the 
consignees,  and  that  therefore  the  decision  was  not  conclusive  as  to  the 
effect  of  the  bill  of  lading. 

In  that  case  the  bill  of  lading  made  the  goods  deliverable  to  the 
shipper's  order  or  assigns,  he  or  they  paying  freight  for  the  said  goods  here, 
«i  per  marfTM  with  average  accustomed  ;  and  in  the  margin  the  words 
were, "  freight  payable  in  Liverpool  to  ^neas  McDonnell  (not  the  ship- 
owner) one  month  after  sailing ; — vessel  lost  or  not ;''  and  the  Court  rested 
their  decision  "  on  the  ground  that  where  parties,  instead  of  trusting  to 
the  general  rule  of  law  with  respect  to  freight^  have  made  a  special  con- 
tract for  themselves  for  a  payment  wAieh  is  noi  fmght^  it  must  depend 
upon  the  terms  of  that  contract  whether  a  lien  does  or  does  not 
eiiit,  and  that  when  the  contract  made  gives  no  lien,  the  law  will  not 
supply  one  by  implication.  For  these  reasons  their  lordships  were  of 
opinion,  that  unless  the  contract  in  this  case  could  be  extended  b^  the 
usage  of  the  place  where  it  was  made,  so  as  to  have  an  effect  which  in 
itself  it  did  not  bear,  the  lien  cannot  be  maintained." 

Neither  in  this  case  nor  in  the  pevious  case  oi  Hoicev,  KircAner,M 
Moore,  P.  C.  21,  had  the  Court  to  cteal  with  any  such  clause  as  existed 
in  the  charter^ party  in  GUkison  v.  Middleti  n,  ana  as  exists  in  I  he  original 
charter-party  in  this  case.  I  mean  the  clause  providing  that  the  Captain 
b  to  have  a  lien  on  the  cargo  for  allJrei^At,  deadfreiM  and  demurrage. 

But,  with  reference  to  the  instrument  which  they  had  to  construe, 
they  held  that  there  was  no  contract  between  the  parties  which  would 
give  the  ship-owner  a  right  of  lien,  because,  as  was  mentioned  in  the 
judgment  in  Uwte  v.  Kirciner,  the  freight  was  to  be  paid  one  month  after 
the  sailing  of  the  ship,  irrespective  of  the  safe  delivery  of  the  goods,  and 
was  to  be  paid  by  the  shipper,  not  by  the  consignees  of  the  goods.  Their 
Lordships  were  perfectly  satisfied  that  in  that  instrument  the  ^oid yreigAt 
was  not  used  in  the  sense  that  would  give  a  right  of  lien. 

In  GUkison  v.  Middleton,  the  lien  was  upbeld  as  against  indorsees  of 
|he  bills  of  lading,  to  the  extent  only  of  the  sums  specified  therein ;  and 
in  that  respect,  according  to  Kirckner  v.  Venus,  the  decision  was  wrong,  be- 
cause by  the  bills  of  lading  the  freight  was  payable  in  Liverpool  one  month 
after  sailing ;  vessel  lost  or  not  lost.  But  the  Court  also  expressed  an 
opinion  that  but  for  the  terms  of  the  bills  of  lading,  the  owner  under  the 
cnarter-party  would  have  had  a  lien  upon  the  outward  cargo  for  a  sum  of 
£9(X),  part  of  the  gross  freight  agreed  to  be  advanced  before  the  vessel 
sailed,  ov  charterers  acceptance,  at  three  months,  the  acceptances  having 
been  disaonoured  before  tne  delivery  of  the  cargo.  The  lien  thus  upheld 
is  certainly  subject  to  the  inconveniences  pointed  out  in  the  judgment  in 
Kirekmer  v.  Fenns,  where  it  is  said. — *'  The  inconveniences  of  establishing 
such  a  lien  are  very  serious.  If  the  ship-owner  has  a  lien  on  the  goods 
unless  the  money  agreed  to  be  paid  at  the  port  of  shipment  has  actually 
been  pidd,  what  on  arriving  at  tne  port  of  oischarge  is  the  BJ  aster  to  do  P 
In  maay  oases,  probably  in  most  cases,  he  can  have  no  means  of  knowing 
whether  the  payment  has  or  has  not  been  made ;  the  fact  itself  may  be  a 
matter  of  uncertainty,  depending  on  the  state  of  disputed  accounts  between 
tbe  diip-owner  and  the  merchant ;  or  the  money,  though  not  paid  at  tho 
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1864.  day,  may  have  been  eubsequently  paid,  or  securities  may  have  been  taken 
April  20.  or  other  arrangements  made  for  giving  lime.  Is  the  master  to  withhold 
the  goods  from  the  consignee,  till  by  communication  with  the  port  of 
shipmeat  all  these  matters  have  been  cleared  up  ?  This  communication 
may  occupy  weeks  or  even  months,  and  the  profit  or  loss  on  the  i^dven- 
ture,  and  even  the  well-being  or  rain  of  the  consignee,  may  depend  upon 
the  state  of  the  markets  on  the  delivery  of  the  goods  a  day  or  two  sooner 
or  later.**  Still,  whatever  th«  amo^int  of  inconvenience,  there  is  nothing 
to  prevent  parties  from  entering  into  a  contract  giving  a  lit;n  of  that  na- 
ture ;  and  the  only  question  in  each  case  is  whether  they  have  so  con- 
tracted. 

In  Stiiall  V.  Moaies,  9  Bing.  574,  the  express  contract  was  for  a  full 
and  complete  lien  upon  the  lading  of  the  ship,  as  well  for  all  losses  which 
tlie  owner  might  sustain  in  consequence  of  the  non-payment  of  any  bills 
to  be  ^iven  for  freight,  as  for  all  arrears  of  freight,  &c.,  but  in  this  case 
the  stipulation  is  simply,  "  ths  Captain  to  have  a  lien  ou  the  cargo  for  all 
freight,  dead  freight  and  demurrage." 

Now  that  clause  of  the  charter-party  has  been  much  commented  upon 
in  Fosier  v.  Coldv,  28  L.  J.  Exch.  81,  and  both  Baron  Bramwell  and  Baron 
Watson  (than  wnom  few  men  have  had  more  experience  in  the  construc- 
tion of  mercantile  contracts)  express  a  very  strong  opinion  (with  the  con- 
currence rather  than  the  dissent  of  Pollock,  C.  B.  and  Channell,  B.)  that  the 
object  of  that  clause  is  not  to  enlarge  the  right  to  a  lien  for  freight,  but  to 
give  the  right  to  lien  for  dead  freight  and  demurrage.  "  It  is  not  intended 
by  that  (says  Mr.  Baron  Bramwell),  to  give  him  a  lien  for  freight  which  he 
would  not  otherwise  have."  "  It  means  (says  Watson  B.)  wherever  there 
is  a  right  to  claim  a  lien  for  freight,  in  addition  to  that  they  have  a  right  to 
claim  a  lien  for  dead  freight  anademurrage." 

It  is  true  that  in  this  very  case  of  Fos^  v.  Collty,  the  case  of  Gilki- 
ton  v.  Middleton  is  rererred  to  by  the  Judges  with  approbation,  and  as  an 
autiiority  on  the  point  that  a  bond  fide  endorsee  for  value  of  a  bill  of  lading, 
icithout  noHee{a)  of  any  agreement  to  pay  freight,  other  than  that  expressed 
in  the  bill  of  lading,  is  entitled  to  the  goods  on  payment  of  the  bill  of 
lading  freight,  but  only  on  that  point— the  attention  of  the  Court  of 
Exchequer  not  being  called  to  the  effect  given  in  that  case  to  the  clause 
in  the  charter-party  providing  for  a  lien  for  all  freight,  dead  freight  and 
demurrage. 

This  being  the  state  of  the  authorities  on  this  subject,  it  seems  to 
me  that  the  case  of  Gilkisan  v.  Middleton  is  so  far  impeached,  as  not  to 
be  conclusive  upon  the  construction  of  the  charter-party  in  question — and 
that  I  shall  be  acting  more  in  accordance  with  the  weight  of  authority,  as 
well  as  with  general  commercial  convenience,  in  holding  that  under  the 
original  charter-jparty,  the  owner  of  the  "  Gotheburg"  had  no  lien  on  the 
outward  cargo,  in  the  event  of  the  non-payment  before  delivery  of  the 
charterers'  acceptances  for  advance  of  freight,  than  by  following  the  deci- 
sion in  Qilkison  v.  Middleton,  It  is  a  charter-party  for  one  entire  voya^ 
out  and  home.  No  freight,  properly  so  called,  can  be  earned  under  it, 
until  the  completion  of  the  homeward  voyage,  and  then  the  amount  is  to 
be  calculated  at  certain  rates,  according  to  the  port  of  discharge  and  ac- 
cording to  the  lei^tha  of  timber  of  which  the  cargo  should  consist.  Upon 
that  cargo  the  ship-owner  would  have  a  lien  for  whatever  should  be  due 
on  account  of  freight,  but  there  is  no  stipulation  for  anv  payment  on  the 
delivery  of  the  outward  cargo  at  Madras.  There  is  a  stipulation  that  the 
charterers  should  advance  £3,000  by  accept^inces  at  three  and  six  months 
at  the  port  of  shipment,  and  that  that  sum  if  paid  should  be  deducted  from 
the  amount  of  freight  to  be  paid  on  the  completion  of  the  entire  voyage  ; 
but  an  advance  on  account  of  freight  to  be  afterwards  earned,  is  not  freight, 
and  I  cannot  discover  an}r  evidence  in  the  contract  of  an  intention  to  make 
the  delivery  at  Madras  in  any  way  contingent  upon  the  payment  of  that 
advance. 

Independently  of  any  special  contract,  the  ship-owner  would  havie  had 
a  lien  on  the  goods  carried  to  Madras  for  the  freight  earned  by  that  carri- 
nge  ;  but  the  express  contract  excludes  the  common -law  lien,  which 
arises  out  of  an  implied  contract :  and  the  express  contract  here  is  to 

{a)  Sec  Kern  Y.  Deskndes  30  L.  J.  C,  B.  207. 
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canj  this  cargo  to  Madras  in  consideration  of  freig^'t  to  be  paid  at  tlie        1864. 

termination  of  the  homeward  voyage.    I  have  hitherto  considered  I  his     'Aj>ril  20. 

question  as  if  it  arose  between  the  ship-owners  and  the  charterer,  and  as  if 

the  cargo  in  question  bad  been  shipped  by  and  consigned  to  the  charterer 

or  his  agents,  since  it  is  clear  that  the  ship-owner  can  have  no  greater 

rights  than  those  for  which  he  has  stipulated  in  the  original  charter-party 

(MieAeit80»  v.  Beabie,  6  Biiig.  190).  But,  in  fact,  the  cargo  does  not  belong 

to  the  original  cnarferer,  but  to  the  defendants  who  are  the  con6i^nees, 

and  as  to  a  principal  part  of  it,  the  shippers  also,  under  another  cliarter- 

party  which  they  tiave  entered  into  with  the  charterer,  without  notice  of 

the  first. 

By  the  terms  of  that  charter-party,  constroed  in  accordance  with 
Kirehner  v.  Vemu^  there  certainly  would  be  no  lien  on  the  cargo  shipped 
under  it,  for  the  freight  (less  £200)  is  made  payable  in  advance  ten  days 
«fter  sailing,  and  ^he  £200  is  made  payable  also  in  England  after  the 
delivery  of  the  cargo.  Small  v.  Moaies  9  Bing.  679 :  Soedergreen  v.  FligU^ 
cited 6 East  622, Oledstanes  v.  Alien  18  G.  B.  202  are  casts  where  the  lien 
having  attached  upon  the  goods  at  the  time  of  shipment,  the  parties  against 
whom  it  was  enforced,  were  regarded  as  being  in  no  better  position  than 
the  original  charterers,  by  whom  the  goods  were  shipped  ana  not  entitled 
to  the  rights  of  an  endorsee  for  value  of  a  bill  of  lading  given  to  a  shipper 
who  has  loaded  his  goods  on  board  the  ship  as  a  general  ship,  and  with- 
out notice  of  any  agreement  between  the  charterer  and  the  owner. 

These  defendants  are  in  the  condition  of  shippers  who  have  put  their 
goods  on  board  without  notice  of  any  agreement  between  the  original 
charterer  and  the  owner  ;  because  the  words'"  as  per  chartei>party,**  in 
the  bills  of  lading,  cannot,  I  think  under  the  circumstances  stated  in  this 
case  be  understood  as  against  them  to  refer  to  the  original  charter-party. 
In  that  original  charter-party,  there  is  no  stipulation  to  prevent  Messrs. 
Begbie  and  Ca  from  re-chartering  the  ship — and  by  our  law  it  was  un- 
questionably competent  to  them  to  do  so  upon  any  terms  which  they 
could  obtain.  Nor  do  I  see  in  the  circumstances  stated,  anything  to 
throw  upon  the  defendants  the  diity  of  making  inquiry  as  to  the  real 
ownership  of  the  vessel— or  upon  Messrs.  Begbie  the  duty  of  communi- 
cating to  them  the  existence  of  the  original  charter-party,  assuming 
Messrs-  Begbie  to  have  understood  that  charter-party  (as  I  have  constru- 
ed it)  and  as  not  giving  to  the  owner  any  lien  on  the  outward  cargo. 

But  even  supposing  that  the  charter-party  ought  to  be  construed 
as  giving  or  reservins^  to  the  ship-owner  any  lien  for  freight  due  on  the 
outwardcargo — my  view  is  that,  having  reference  to  the  principles  estab- 
lished in  Paul  V.  Birek,  2  Atk.  621,  Faith  v.  East  India  Company,  4  B. 
Aid.  630,  and  subsequent  cases,  and  the  special  circumstances  of  this 
case,  the  lien  upon  the  goods  of  the  Madras  Railway  Company,  would 
extend  only  to  the  amount  actually  due  in  respect  of  the  carriage  of 
those  goods,  according  to  the  contract  upon  which  they  had  been  shipped. 
In  Faitk  V.  Eak  India  Company,  Bayley  J.  says,  '^  By  the  very  terms 
of  the  charter-party  the  lien  is  given.  Its  extent^  however,  as  to  the 
goods  belonging  to  third  persons,  is  bv  the  case  of  Paul  v.  Birch  regulat- 
ed and  confinedto  the  amount  of  the  Height  which  the  goods  when  taken 
on  board  were  liabie  to  pav,  that  is,  liable  to  pay  according  to  the  contract 
between  the  owners  and  tne  charterer."  AbWt,  G.  J.,  says,  "  the  owner 
of  the  ship  waa  entitled  to  a  lien  upon  the  goods  put  on  board  by  the 
diflferent  shippers  abroad,  to  the  extent  of  the  frdgnt  due  upon  each  of 
those  consignments.'*  In  Paul  v.  Birch,  L.  C.  Hard  wick  says,  "  The 
next  consideration  is,  whether  the  bankrupts  themselves  (t.  e.,  the 
charterers)  by  virtue  of  the  charter-party  can  bind  the  goods  of  the 
merchants  to  answer  the  freight  ?  I  think  not"  and  again,  "  The  bankrupts 
made  an  agreement  with  the  master  on  their  own  account,  aud  not  on  the 
part  of  the  merchants,  and  therefore  the  merchants  are  not  liable.  Other- 
wise they  would  be  in  the  hardest  case  imaginable,  for  they  would  be  lia- 
ble to  any  private  agreement  between  the  occupiers  of  a  ship  and  the 
original  owners  of  it." 

It  cannot,  I  think,  be  said  that  these  observations  are  applicable  only 
in  case  the  ship-owner  has  by  the  charter-party  wholly  given  up  the  con- 
trol aud  posseasion  of  the  snip  to  the  chnrtercF  :^jio  such  quaMcatioa 
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1S64.        is  expressed  »and  they  are  not  so  understood  in  FcUik  v.  Basi  India  Com- 
April  80.     jpgny. 

Wh^re,  therefore,  the  goods  of  third  parties,  not  connected  with  the' 
charterer,  are  shipped  and  received  under  bills  of  lading  on  the  terms  of 
pajin?  freight  (simpliciter)  no  freight  bein«  specified,  I  understand  the 
principle  to  be  that  the  freight  in  respect  of  which  the  lien  of  tiie  owner 
attaches,  is  the  freight  pajaole  according  to  the  real  contract  entered  into 
by  the  shipper. 

Therefore,  upon  the  whole,  having  given  the  best  consideration  I 
could  to  tiie  case  in  the  time  which  I  have  had,  I  have  come  to  the  con- 
clusion that  I  ought  to  answer  the  principal  question  ia  the  negative. 


1864. 


Appellate  Surtsfliitttou  (a) 

Referred  Case  No.  80  of  1864. 
Kjldarsa  Rautan  against  Bayiah  Bi'bi'. 

An  instrument  of  hypothecation  is  a  mortgage-instrument  and  may 
as  such  be  registered  under  Reg.  XVII  of  1802,  sec.  8  ;  and  a  suit  for 
the  recovery  of  the  money  lent  must  be  brought  within  three  years  pur- 
suant to  Act  XIV  of  1859  sec.  1  cL  10. 

Apni  25      /^  A.SE  referred  for  the  opinion  of  the  High  Court  by  T. 

jB.  c.  No,  80   ^^     RangasvSmi    Filial,   the    Principal    $adr    Amin  of 

^^^^^'     Tanjore.    The  plaintiff  in  Small  Cause  Suit  No.  73  of  1864 

sued  for  rupees  58-15-10,  the  principal  and  interest  due  on 

,  an  instrument  of  hypothecation  dated  the  29th  June  1858. 

The  questions  submitted  for  the  decision  of  the  High  Court 

were,  first,  "  whether  a  deed  of  hypothecation  is  one  fiilling 

under  the  head  of  mortgage  capable  of  being  registei^  under 

clause  3  section  III  Regulation  XVII  of  1802,"  and,  secondly, 

"  Whether  the  period  of  limitation  in  the  present  suit, 
brought  for  the  recovery  of  money  lent  without  demanding 
specific  enforcement  of  the  claim  on  the  real  property  as- 
signed as  security,  is  three  years  under  clause  10,  or  six 
years  under  clause  16  section  I  Act  XIV  of  1859." 

By  Regulation  XVII  of  1802  (  '  A  regulation  for  esta- 
blishing a  registry  for  wiUs  and  deeds,  for  the  transfer  or 
mortgage  of  real  property')  sec.  3,  clause  3,  the  register  is 
authorized  and  required  to  register  memorials  of  "  deeds  of 
mortgage  on  lands,  houses  and  other  real  property;  as  well  as 
certificates  of  discharge  of  such  incumbrances."  By  Act  XIV 
of  1859,  f  An  Act  to  provide  for  the  limitation  of  suits')  sec, 
J,  cL  10,  the  period  of  limitation  "  to  suits  brought  to  re- 

(a)  Present  Scotland  C.  J.  and  Frere  J. 
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cover  money  lent  on  interest,  or  for  the  breach  of  any  contract       1864. 

Jmmymm'9      O  iC 

in  cases  in  which  there  is  a  written  engagement  or  contract,  ^  a  No  so 
and  in  which  such  engagement  or  contract  could  have  been  of^^^^-  * 
registered  by  virtue  of  any  law  or  regulation  in  force  at  the 
time  and  place  of  the  execution  thereof  is  "  the  period  of 
three  years  from  the  time  when  the  debt  became  due  or 
when  the  breach  of  contract  in  respect  of  which  the  action 
is  brought  first  took  place,  unless  such  engagement  or  con- 
tract shall  have  been  r^;istered  within  six  months  from  the 
date  thereof" 

By  the  same  Act  sec.  1,  cl.  16,  the  period  of  limitation 
applicable  "  to  aU  suits  for  which  no  other  limitation  is 
hereby  expressly  provided"  is  "  the  period  of  six  years  from 
the  time  the  cause  of  action  arose." 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — This  is  a  case  in  which  there  is  a  written 
instrument,  promising  to  pay  the  money  lent  with  interest 
and  mortgaging  certain  lands  as  a  security  for  the  amount. 
Though  possession  was  allowed  to  remain  with  the  mort- 
gagor, it  was  not  the  less  a  mortgage  instrument  (a),  and  con- 
sequently might  have  been  registered  under  section  3  Regu- 
lation XVII  of  1802.  We  are  therefore  of  opinion  that  the 
period  of  limitation  applicable  to  the  suit  was  three  years,  in 
conformity  with  clause  10  section  I  Act  No.  XIV  of  1859. 


SlppeUate  Surteliution  (6) 

Special  Appeal  No.  74  0/  1864. 

MAYAVANJARI  CflUMAREN Appelhint 

NiMlNi  Mayuran Respondent 

A  kinamd&r's  right  to  hold  for  twelve  years  depends  on  his  acting 
confonsably  to  o&affe  and  the  janmi's  interest,  and  is  lost  if  he  repudiates 
the  janmi's  title,  it  makes  no  difference  when  this  is  first  done  in  his 
answer. 

THIS  was  a  special  appeal  against  the  decree  of  H.  D.       1864. 
Cook,  avil  Judge  of  CaUcut,  in  Appeal  Suit  No.  47  of  s^Zm.14. 
1863>  affirming  the  decree  of  Husain  'All,  District  Munsif  of     of  1864. 
Tellaiang6d,  in  Original  Suit  No.  388  of  1861.    The  plaintiff 

(a)  See  supra,  p.  53. 
{h)  Present  Frere  and  HoUoway,  J  J. 
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1864.       sued  to  redeem  certain  lands' which  in  the  year  1027  (A.  D. 

May  12. 

s  A,  No.  74  1852)  he  had  demised  on  k^nam'to  the  first  defendant.  The 

^Z*  ^^^'      purappAd  had  only  been  paid  up  to  1035  (A.  D.  1860).    The 

first  defendant  by  his  answer  in  the  suit  denied  that  he  had 

obtained  the  land  on  klinam  from  the  plaintifi^,  and  on  appeal 

contended  for  the  first  time  that  a  k^nam  was  irredeemable 

■ 

within  twelve  years  from  the  date  of  its  creation.  The 
Munsif,  and  on  appeal,  the  CivU  Judge  decreed  for  the 
plaintiff.     The  first  defendant  now  specially  appealed. 

Mayne,  for  the  appellant,  contended  that  no  suit  could 
be  brought  to  redeem  a  kinam  within  twelve  years,  on  the 
mere  ground  of  the  rent  being  in  arrear. 

Per  Curiam  : — That,  no  doubt,  is  so^a^^ — But  here  your 
client  denies  that  he  obtained  the  land  from  the  person 
found  to  have  been  the  janmi.  The  right  of  a  k&namd^r  to 
hold  for  twelve  years  certain  is  dependent  on  his  acting  con- 
formably to  usage  and  the  interest  of  the  janmi,  and  is  lost 
if  he  repudiates  the  janmi's  title  and  questions  the  validity 
of  the  k6nBm(b).  It  can  make  no  difference  that  this  is 
done  for  the  first  time  by  the  k&namd&:  in  his  answer  in 
the  suit  or  that  on  appeal  he  takes  the  point  as  to  non- 
redemption  within  twelve  years. 

Appeal  dismissed. 


9l»i^tl\uUZ3vitifi}iittion  (cj 

Special  Appeal  No.  40  of  1864. 

Nambiatan  Nambu'diri Appellant 

Nambiatak  Nambu'diri Respondent 

The  right  of  the  eldest  member  of  a  Nambndiri  family  to  manage  the 
illom  is  absolute  and  where  a  junior  member  has  ia  fact  managed  it,  then 
this  is  presumed  to  have  been  with  the  permission  of  the  former,  who 
may  at  any  time  take  up  the  actusl  control. 

Ma^l     'P^^^  ^^  *  fP^^^^  ^PP^  Bgfdnst  the  decree  of  H.  D. 

8,a!no'aq  Cook,  Civil  Judge  ^of  Calicut,  in  Appeal  Suit  No.  218 

<>f^^^'     of  1868,   reversing  the  decree  of  the  District  Munsif  of 

Katn$d  in  Original  Suit  No.  162  of  1861.    The  plaintiff,  a 

(a)  See  S,  A.  No,  157  ^1862,  1  Mad.  H.  C.  Rep.  119. 
(*)  See  S.  A.  No.  156  o/1863, 1  Mad.  H.  C.  Rep.  446. 
_3  (e?)  Freaeut  Frere  fOid  HoUoway,  J  J, 
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member  of  a  Namb^diri  &mily,  sued  to  redeem  land  demised       1864. 
by  his  father  on  kanam  to  the  first  defendant.    The  first  g  a,  so.  40 
defendant  pleaded  that  the  plaintiffs  kfira^avan,  the  second      </i864. 
defendant^  and  not  the  plaintifi^,  was  the  proper  person  to  sue. 
It  appeared  that  the  plaintiff  was  the  nephew  of  the  second 
defendant,  who  was  the  brother  of  the  plaintiff's  father,  the 
late  IdSranavan  who  died  in  the  year  1029  (A«  D.  1854). 

The  plaintiff*  alleged  that  from  that  time  up  to  the 
present  he  conducted  all  the  affairs  of  the  illom,  and  that 
although  the  second  defendant  was  the  Mranavan,  he  had 
never  entered  upon  the  duties  of  that  office,  but  had  led  a 
wandering  Ufe,  in  fact  had  abdicated  his  duties  altogether^ 
and  although  k&ranavan  he  had  nothing  to  do  with  the 
affairs  of  the  illom. 

The  second  defendant  admitted  that  he  demised  the  ma- 
nagement  of  part  of  the  iUom  property  to  plaintiff  in  1034, 
(A.  D.  1859) ;  but  he  contended  that  he  never  gave  up  his 
authority  and  that  so  long  as  he,  the  kdranavan,  was  alive,  the 
plaintiff  had  no  right  to  assume  independent  management. 

The  Munsif  gave  judgment  in  the  plaintiffs  favour, 
because  it  appeared  that  since  the  death  of  his  father  in 
1029  (A.  D.  1854),  the  plaintiff  had  managed  all  the  af- 
&irs. 

The  Civil  Judge  in  his  decree,  after  stating  the  above 
facts  proceeded  thus  : — 

"  The  effect  of  the  lower  court's  decree  is  in  fact  to  set 
aside  the  k&ranavan  altogether  and  to  place  the  plaintiff,  an 
anandiravan,  in  sole  possession  and  authority. 

*'  The  Munsif  admits  the  usage  viz.,  that  the  k&ranavan 
is  the  recognized  authority ;  but  finding  that  the  second  de- 
fendant had  never  taken  the  management  he  now  ignores 
his  right  to  do  so  altogether. 

''  I  am  of  opinion  that  the  Munsif  has  erred  in  so  doing. 
TSk^  second  defendant  is  now  the  k&ranavan,  and  it  is  quite 
possible  that  he  may  have  given  the  plaintiff  permission  to 
assnme  an  extensive  authority  in  the  illom.  But  he  may 
still  reserve  in  his  hands  the  rights  of  the  k&ranavan,  al- 
though the  management  may  be  deputed  or  permitted  to 
Tomain  in  the  hands  of  another,    Admitting  the  plaintiff 
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1864.       to  be  in  management,  I  still  consider  that  it  would  be  a  very 

.   ^^^  ^^- —  unwise  precedent  to  set  aside  the  authority  of  the  kiranavan 

A  A,  No.  40  ^  ^  . 

fl>^A864.  on  that  account  alone.  So  far  as  can  be  done  it  is  the  duty  of 
the  courts  to  uphold  recognized  usage  and  customs.  How 
will  usage  and  custom  apply  in  the  case  under  considera- 
tion? 

*'  I  take  it  that  unless  the  k&ranavan  has  been  proved 
utterly  incompetent  and  been  deprived  of  his  rights  by  de- 
cree of  court,  the  court  has  no  authority  to  depose  him,  be- 
cause an  anandiravan  may  be  the  manager :  he  may  be  so  by 
permission  or  delegation,  but  so  long  as  there  is  neither  a  de- 
cree nor  any  family  bond  setting  him  asidci  the  authority  of 
the  kdranavan  must  be  upheld.  The  plaintiff  in  the  present 
case,  it  is  true,  manages  the  greater  part  perhaps  of  the  illom, 
but  he  has  not  shewn  that  the  authority  of  the  kdranavan 
has  been  set  aside  by  any  legitimate  procedure,  and  so  long 
as  he  fails  to  do  this,  I  deem  it  the  duty  of  the  court  to  up- 
hold the  recognized  usage  and  keep  the  authority  of  the 
kdranavan  untouched. 

"  Such  being  my  view  of  the  case,  I  do  not  consider  that 
the  court  was  correct  in  recognizing  the  plaintiff's  authority 
to  sue,  and  to  award  restoration  to  plaintiff,  thus  in  a  man- 
ner by  a  small  suit  upsetting  altogether  the  authority  and 
right  of  the  existing  k&ranavan. 

"  I  consequently  must  reverse  the  decree  of  the  court 
below  and  dismiss  the  suit,  assessing  the  plaintiff  with  all 
costs  both  in  the  original  and  appeal  suits." 

The  plaintiff  now  appealed. 

Mayne,  for  the  appellant,  submitted  that  the  facts 
found  in  the  original  decree  and  not  disputed  by  the  Civil 
Judge,  amounted  to  an  abandonment  by  the  second  de- 
fendant of  his  kdranavanship,  to  which  he  must  be  formal- 
ly restored  before  he  could  exercise  any  rights  as  such. 

Per  Curiam  : — The  right  of  the  eldest  member  of  a 
Nambiidiri  family  to  manage  the  property  as  kfira^^- 
van  is  absolute,  and  where,  as  here,  a  junior  member 
has  in  fact  managed  it,  this  is  presumed  to  have  been 
with  the  eldest  member's  permission,  and  he  may  at 
any  time  interfere  and  take  the  actual  control.  Here  in 
the  original  suit  the  plaintiff  admitted  that  the  second  de- 
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fendant  became  the  senior  member  on  the  death  of  the        1864. 
plaintiff's  father  the  mortgagor.     This  is  equivalent  to  ad-   g  a!no  iQ 
mitting  that  the  second  defei^dant  is  the  proper  person  to      rfl'^H' 
redeemu     The  Munsif  nevertheless  decreed  for  the  plaintiff. 
But  on  appeal  by  the  second  defendant  the  Civil  Judge 
reversed  the  decree  on  the  ground  that  the  plaintiff  had  no 
right  to  sue.    We  think  the  Civil  Judge  was  right,  al- 
though the  mortgagee  did  not  app  eal,  and  dismiss  this  ap- 
peal with  costs. 

Appeal  dismissed. 

Appellate  Surtdlitctton  (a) 

Special  Appeal  No,  159  of  1864. 

Vestkatasubha  Pattab Appellant 

QlBi  Ahma'Xi Respondent. 

l^t  plaintiff's  voluntary  absence  abroad  after  attaining  majority  does 
not  bar  the  operatioa  of  Act  XIY  of  1859. 

THIS  was  a  special  appeal  against  the  decree  of  J.  W.      ju^% 
Cherry,  Civil  Judge  of  Salem,  in  Appeal  Suit  No.  121  8.  A.  No.  159 

of  1863,  aflSbrming  the  decree  of  J .  White,  the  District  Mun-  — ^ '• — 

sif  of  Usfir,  in  Original  Suit  No.  65  of  1862. 

The  plaintifF  as  adoptive  son  of  one  Venkatakistn&- 
chdtya  who  died  in  1836,  claimed  a  third  of  the  Uliman^- 
1am  agrah^am,  of  which  the  defendant  had  taken  possession 
in  the  year  Vilambi  (1 838).  He  alleged  that  his  claim  was  not 
affected  by  the  act  of  limitation,  as  from  the  year  1844,  when 
he  was  fourteen  years  old,  down  to  ten  months  previous  to 
the  filing  of  the  plaint,  he  had  lived  in  Nipdl,  Oude  and  the 
North  Western  Provinces.  The  District  Munsif  and,  on 
appeal,  the  Civil  Judge  dismissed  the  suit  as  barred  by  the 
limitation  Act. 

SrCnivasdchdrya,  for  the  special  appellant,  the  plain- 
tiff, referred  to  Act  XIV  of  1859,  sec.  12(b). 

The  High  Court  held  that  the  plaintiff's  voluntary 
absence  in  a  foreign  country  after  he  had  attained  his  ma- 
jority could  not  bar  the  operation  of  the  Act,  and  dismissed 
the  appeal  with  costs. 

(a)  Present  Frere  and  HoUoway,  J  J. 
^b)  *'  In  comnuting  any  period  of  limitation  prescribed  by  this  Act, 
the  time  daring  Waich  the  defendant  shall  have  been  absent  ont  of  the 
Ibitith  t^rriiones  in  India  shall  be  excluded  from  such  computation,  un* 
kss  aervioe  of  a  summons  to  appear  and  answer  in  the  suit  can  during  the 
abKesee  of  such  defendant  be  made  in  any  mode  prescribed  by  laTf.'*  Stm 
Maiffihenon  New  Civil  Procedure  1860|  p.  92.  citiog  Bel*  lUp.  r.  5  p. 
348;lM0O.F.aC.  45,  46. 
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Slppellate  SunsQKction  (aj 

Se^lar  Appeal  Ko.  57  of  1868. 

Rama  Kau Appellant 

Ba'ja'  Rau  and  others lieaponderUa. 

The  eqmtable  d^ofrine  of  laches  and  acqaie'cence  d'^es  not  apply  to 
snits  for  which  a  period  of  lixnitatioa  is  provided  b/  the  limitation  act. 

I86i.      rpiHIS  was  a  regular  appeal  from  the  decree  of  L.  C.  Innes, 

A  j^yo  oi  *^®  ^^  Judge  of  Rajahmundry,  in  Original  Suit 

of  mi     No.  4  of  1862. 

The  plaintiff  sued  to  recover  the  two  muthth&s  of  Pali- 
vella  and  Veravaram  in  the  District  of  Rajamundry,  on  the 
ground  that  they  had  been  purchased  by  the  first  defend-^ 
ant  from  funds  of  the  zamlnd&ri  of  Pittaptir,  left  by  the 
plaintiff's  grandfather,  Nlladiri  Rau  who  died  in  1828,  and 
also  certain  other  property  come  to  the  hands  of  the  first 
defendant.  The  plaint  alleged  that  on  the  death  of  Nlladri 
Rau,  his  wife,  the  first  defendant,  was  constituted  guardian 
of  the  property  and  person  of  his  son  Sihya  Rau,  the  fieither 
of  the  plaintiff;  that  the  first  defendant  accordingly  took 
possession  of  personal  property  to  the  value  of  rupees 
120,000,  from  which  she,  in  the  years  1835  and  1841  res- 
pectively, purchased  the  two  muthth^  during  the  minority 
of  Sikrya  Rau,  the  plaintifi^'s  father,  and  that  on  S6rya  Rau 
attaining  his  majority  in  1841,  the  first  defendant  promised 
to  give  up  the  property  but  failed  to  make  any  arrangement 
for  the  purpose;  that  S&rya  Rau  died  in  1830,  at  which 
time  the  plaintiff  was  a  minor,  and  that  on  the  latter  com- 
ing of  age  in  1862,  he  demanded  an  accoimt  and  the  delivery 
up  of  the  two  muthth£s,  but  had  not  succeeded  in  obtaining 
satis&ction  from  the  first  defendant. 

The  plaint  further  alleged  that  certain  property,  de- 
scribed as  No.  II  in  the  particulars  and  consisting  of  ferl 
lands  at  Pittapiir,  was  allotted  for  the  maintenance  of 
the  first  defendant  during  her  life,  and  that  the  second 
defendant  had  executed  to  the  plaintiff  a  formal  deed  of 
division,  in  which  he  renounced  all  claim  to  the  estate  of 
bis  father  Sdrya  Rau. 

(a)  Present  Scotkud;  C.  J.  and  Frere,  J. 
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The  relief  prayed  in  effect  was  recovery  of  the  said  two       1861 
muththis  and  the  other  property  that  might  be  found  to  have   ^  j^  ^vv?  57' 
come  to  the  hands  of  the  first  defendant  upon  an  account     ^  ^^^^- 
being  taken,  as  also  that  the  plaintiff  might  be  protected 
from  the  alienation  by  the  first  defendant  of  the  land  allotted 
for  maintenance,  in  &vour  of  her  son  and  daughter,  the 
second  and  third  defendants. 

The  plaintiff  relied  on  a  will  by  Nlladiri  Bau  dated 
SSth  February  1828  and  marked  I.  Under  this  willproperty 
was  left  to  the  first  defendant  in  trust  for  the  plaintiff's 
&ther. 

The  defendants  denied  the  fact  of  the  first  defendant 
having  taken  possession  of  the  property  of  Niladiri  Rau  on 
his  death  in  1828  as  alleged,  as  also  the  liability  of  the  first 
defendant  to  account  for  any  such  property.  They  added 
that  the  two  estates  No.  I  had  been  purchased  from  the 
private  funds  of  the  first  and  third  defendants ;  and  the 
feH  lands  No.  II  had  been  assigned  absolutely  to  the  first 
defendant  by  her  late  husband,  Niladiri  Rau  during  his  life- 
time for  charitable  purposes. 

The  Civil  Judge  was  of  opinion  that  the  plaintiff  had 
fidled  to  prove  the  promise  said  to  have  been  made  to  S&rya 
Bau  in  1841  by  the  first  defendant,  and  consequently  that 
the  plaintiff  was  barred  by  the  law  of  limitations  and  by 
the  laches  and  acquiescence  on  the  part  of  his  father  and 
guardian,  from  demanding  an  account  and  the  recovery  of 
the  estates  No.  I.  He  was  further  of  opinion,  upon  the 
merits  of  the  case,  that  the  evidence  failed  to  prove  that  the 
first  defendant  had  possessed  herself  of  property  left  by  her 
husband,  and  had  appropriated  a  portion  of  it  to  the  pur- 
chase of  the  estates  No.  I.  With  respect  to  the  feH  lands 
No.  II,  the  conclusion  come  to  by  the  Civil  Judge  was,  that 
the  plaintiff  had  not  shewn  that  the  first  defendant  had 
merely  a  life  interest,  and  was  not  therefore  entitled  to  any 
rdief  against  the  alienation  of  those  lands.  The  Civil  Judge 
accordingly  dismissed  the  suit  as  respects  the  entire  property. 

The  plaintiff  now  appealed  against  the  decree. 

Norton,  for  the  appellant,  the  plaintiff 

MUchie,  for  the  respondent,  the  defendants. 
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IBM.  The  judgment  of  the  Court,  from  which  the  follbwing 

R'j^No.bl  ^^  ^^  extract,  was  delivered  by 

<f  1868. 

Scotland,  C.  J. : — ^The  first  question  argued  before  us 
was  whether,  independently  of  the  alleged  promise  of  the  de- 
fendsmt  in  1 841,  the  suit  was  barred  by  lapse  of  time.    Upon 
this  question  we  intimated  our  clear  opinion  at  the  dose 
of  the  argument,  that  the  judgment  of  tiie  Civil  Court  could 
not  be  maintained  and  thereupon  the  case  so  far  was  not 
farther  pressed  on  the.  part  of  the  respondents.    It  is  not 
therefore  necessary  to  say  more  now  upon  the  question,  but 
we  may  point  out  as  regards  the  Limitation  Act,  that  the 
Civil  Judge  was  in  error  in  treating  the  claim  in  the  suit 
|ifi  a  claim  against  a  stranger  to  the  estate,  who  had  by  fraud 
obtained  possession  of  a  portion  of  such  estate.    It  is  £airiy 
^hewn  by  the  plaint  that  the  relief  prayed  is  based  upon 
the  ground  of  the  first  defendant  having  been  entrusted  by 
Niladiri  Rau  with  the  care  and  control  of  his  property  for 
the  benefit  of  the  plaintiff's  father^  and  of  her  having 
possessed  herself  of  such  property  and  afterwards  appro- 
priated it  to  her  own  use.    Then  turning  to  the  evidence 
we  find  the  document  (I)  relied  upon  by  the  plaintiff,  and 
there  can  be  no  doubt  that  in  respect  of  any  property  proved 
to  have  come  to  the  hands  of  the  first  defendant  under  that 
document,  she  would  upon  every  just  and  sound  principle 
be  held  responsible  as  trustee  to  the  plaintiff.    Quite  inde- 
pendently  therefore,  of  the  alleged  promise  in  1841  the  first, 
defendant  could  not  rely  upon  the  law  of  limitation  as  a 
bar  to  the  suit. 

For  the  same  reasons  we  think  it  clear  the  Civil  Judge 
was  also  wrong  id  deciding  that  the  plaintiff  was  precluded 
from  maintaining  the' suit  by  reason  of  laches  and  acquies- 
cence on  the  part  of  his  £Either  and  guardian,  and  here  we 
may  state^  as  our  present  opinion,  that  it  will  be  found, 
when  necessary  to  decide  the  point,  that  the  equitable  doc* 
trine  of  laches  and  acquiescence  is  not  applicable  to  stiits 
in  the  Mofussil  for  which  a  period  of  limitation  is  provided 
by  the  Limitation  Act^  and  that  lapse  of  time,  as  a  defence 
to  such  suits,  can  only  be  relied  upon  when  under  the  Act 
it  htus  become  a  bar,  .1 
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KoTB."»Se«  supra  Special  Appeal  No,  433  o/lS63  p.  36,  and  con-        1864. 
sider  the  following  remarks  of  Mr.  Lewin  {Trmtees  3ded.  p.  571).  "  The       June  6. 
question  remains  whether  laches  can  in  ^ueral  be  relied  upon  as  a  bar   J?.  A,  No*  67 
to  a  mere  dry  equitable  demand  falling  within  the  purview  of  some  or  one      ^1868. 

of  the  Statutes  of  Limitation  ;  and  if,  as  suggested,  public  conyenience  be 

the  trne  eround  for  holding  laches  to  be  a  bar,  then  it  would  seem  that 
thft  legiskture  itself  having  prescribed  a  term  of  limitation  which  it  deems 
sufficient! J  short,  the  Court  ought  not  further  to  abridge  that  term."  He 
cites  jRoekdale  Canal  Co.  y.  Kin^,  2  6im.  N.  S.  89  :  £ennyv.  Allan,  7  DeG. 
M.  &  6.  426  ;  Mehriens  T.  Andrews,  3  Beav.  76  ;  Duke  of  Leeds  v.  JSarl  of 
Amkerst,  2  Phill.  117  ;  Clark  y.  Hart,  6  H.  L.  G.  633 :  Beaudry  y.  Mayor 
^.  of  Montreal  \\  Moore  P.  C.  C.  399  :  Story  y.  Gape,  2  Jur.  N.  S.  706. 


apptUate  SurisQitrttDn  (a) 

lingular  Appeal  No,  8  of  1864. 

Peddamutut  VfRAMANi Appellant 

Appu  Rau  and  others ..Reapondents, 

A  Hind(i  widow's  right  to  succeed  to  her  husband's  ancestral  undi- 
vided property  is  only  as  nis  immediate  heir. 

A  widow  can  only  inherit  family  property  where  there  has  been  a 
partition  among  the  co-parceners  of  whom  ner  husband  was  one,  or  where 
the  whole  property  has  yested  in  her  husband  by  the  death  of  all  the 
other  co-parcrners. 

The  widow  of  an  undivided  Hindd  who  leaves  a  co-parcener  him 
SurviTing,  has,  like  the  widow  of  a  divided  Hindti  who  leaves  male  issue, 
merelya  right  to  maintenance. 

Where,  therefore,  awidowsuedfor  aPafaiyappa}{u  as  heir  to  the  sur- 
viying  brother  of  her  husband  .—Held  that  the  suit  must  be  dismissed. 

THIS  was  a  regular  appeal  from  the  decree  of  J.  W.       ^^*^* 
Cherry,  the  Civil  Judge  of  Salem,  in  Original  Suit  No.  n,  a  No\ 
1  of  1861.    The  plaintiff,  senior  widow  of  one  Ch6ki  Qau^u    ^/  ^^^^- 
eldest  son  of  Kempi  Gaydu,   sued  to  recover  the  Pilaiyap- 
pattu  (uff-awitiuutl®)  of  Ankusagiri  and  other  property  in 
the  possession  of  the  first  defendant.  The  defendants  were  1, 
Appu  Bau  the  son  of  a  sister  of  Ch6ki  Gaudu ;  2,  Chinna- 
ma^i  the  second  widow  of  Ch6ki  Gaudu ;   3,  Chinnamuttu 
Yiramani  widow  of  the  second  son  of  Kempi  Gau^u ;  4, 
Akkachi  Amma^  and  5,  the  Collector  of  Salem.    The  first, 
third  and  fourth  defendants  denied  the  plaintiff's  right  to 
Bficceed  and  set  up  distinct  rights  in  themselves.    These  and 
the  argument  will  be  more  easily  understood  from  the  fol- 
lowing pedigiBe ; 

r*;  Present  {Scotland,  C.  J,  and  Frwe,  J. 
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1864. 


R.  A,  No.  8 
of  1864. 


KEMPi  QAUDC 

(left  five  widows,  the 

first  and  third  of  whom 

had  no  issue.) 


1 


I 


2d  Widow. 


Sd  Widow. 


5th  Widow. 


I 


I 


(eldest  son) 

Ch6ki 

6au4u. 


I 


I 


(ft  daughter) 

Peddakkal 

Ammaoi. 


I 


(2d  sun ) 
Sadanap&ll 

Gfaudn. 

predeceased 

3d  son. 


^^dson. 

Tima- 

r&yaGaU' 

du. 


4ih  tton. 
KafNiyappi 

Ghiuia 
predecrased 

3d  son. 


i 


IstWi. 
dow 
Pedda 
mutlu 
Vira- 
mani. 


I 


y 


2dWi-l 

dow 

Chin- 

namam 

2d~Deft. 


I 


Hiswi- 
dowCbiti- 
namuttu 
Vlramagii 


3ra  Deft. 


0  i8>ue. 
Plainliff. 


I 


Hia 

Wid.w 

Akktichi 

AmiiianL 


4tu  Dtit. 


I 


1 


Her  Son. 
Appu  Rau. 


1st  Widow. 


2d  Widow 
Viramaoi. 


Ist  Delt. 

The  first  defendant,  Appu  Bau,  pleaded  the  act  of  limit* 
ations,  and  stated  that  the  Pi]aiyappattu  had  been  granted 
by  the  former  native  government,  which  grant  had  been  con- 
firmed by  the  British  Government,  and  submitted  that 
under  Reg.  IV  of  1831  and  Act  XXXI  of  1836  the  suit 
could  not  be  entertained  without  the  sanction  of  Govern- 
ment. 

.  The  second  defendant,  Chinnamani,  supported  the 
plaintiff's  case  and  submitted  that  under  the  Hindti  law  the 
property  descended  first  to  the  plaintiff  and  then  to  herself 
as  junior  widow  of  Ch6ki  Gaudu. 

The  third  defendant,  Chinnamuttu  Viramaijii,  claimed 
as  the  widow  of  Sadan^palli  Gau^u,  the  second  son  of 
EempiGau4u,  but  does  not  appear  to  have  put  in  any 
written  statement  and  was  declared  ex  parte. 

The  fourth  defendant  claimed  as  sole  devisee  under  tiie 
will  of  Viramani,  the  second  wife  of  Timarltya  Gau4u,to 
whom  the  property  had  been  granted  by  the  Qovemment. 
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The  fifth  defendant  the  Collector  of  Salem,  pleaded        1864. 
that  the  Pflaiyappattu  in  dispute  had  no  sanad-i-nulklat-  "/T^J^\ 
i-istimr&r  such  as  that  contemplated  by  Regulation  XXV     ^  i864» 
of  1802  to  constitute  the  same  a  hereditary  property.    He 
admitted  however  that  the  Pflaiyappatfu  in  question  was 
zufted  by  Mr.  Knox  at  the  time  he  was  collector  of  Salem, 
but  alleged  that  the  latter  did  so  purely  in  good  &ith  for  the 
protection  of  the  property  and  prevention  of  injury  thereto 
until  the  Government  of  Madras  in  the  exercise  of  the  right 
vested  in  them  as  the  ruling  power  shoxdd  determine  to 
whom  possession  should  be  given. 

The  fifth  defendant  further  uiged  that  under  the  order 
of  the  Honourable  the  Governor  of  Madras  of  the  9th  April 
1861  he  delivered  the  possession  of  the  Pillaiyappattu  to  the 
first  defendant  AppuRau,  and  that  such  order  was  passed 
in  the  exercise  of  the  right  vested  in  such  Government  as  the 
ruling  power,  and  that  the  passing  of  such  order  was  an 
Act  of  State  which  could  not  be  enquired  into  in  this  Court 
or  in  any  municipal  Court  of  Justice  within  her  Majesty'c 
dominions. 

The  Civil  Judge  settled  seven  issues,  of  which  it  was 
ultimately  found  necessary  to  consider  only  one,  viz.,  whether 
the  PiQaiyappattu  was  hereditary  property  over  which  the 
Court  had  jurisdiction. 

The  following  is  an  extract  from  the  Civil  Judge's 
decree : 

**  The  main  point  for  the  consideration  of  the  court  in 
this  suit  is,  whether  it  has  been  established  in  evidence,  that 
the  Piilaiyappattn  in  question  is  one  over  which  this  court  has 
jurisdiction,  because  it  is  a  permanently  assessed  zamind&rl 
and  consequently  hereditary  property. 

"  The  Court  is  of  opinion  that  the  sanad  put  in  by 
plaintiff  marked  A  and  dated  22nd  December  fa^li  1209  or 
the  year  1800  is  not  a  sanad  as  described  in  section  III 
Begulation  XXY  of  1802  upon  which  document  the  plain- 
tiff's daim  is  based. 

"  The  plaintiff  has  not  produced  a  formal  sanad-i- 
]nilk£at-i-istimr&',  "  nor  is  there  any  evidence  of  a  correa- 
ponding  kabiUiyat"  such  as  conteoiplated  in  the  above 
emetment. 


120  MABIUIS  HIGH  COUBT  REPORTS. 

1 864  ''  Though  the  annual  assessment  may  have  been  the  same 

'  ever  since  the  date  of  the  original  grant,  though  the  ^ists 
^1864.  may  have  been  fixed  and  dates  of  payment,  determined, 
though  attachments  may  have  issued  on  failure  of  such  pay- 
ments, and  though  members  of  the  same  family  may  have 
been  in  possession  in  order  of  ''  successions'',  and  every  fea* 
ture  of  this  case  may  be  similar  to  such  as  would  be  recog- 
nised in  a  permanently  assessed  zamindari,  yet  the  Court  is 
without  the  important  evidence  of  the  Government  having 
fosrmally  declared  this  P^laiyappattu  to  come  under  the  pro- 
visions of  Regulation  XXV  of  1802. 

"  The  Gbvemor  in  Council  as  the  ruling  power  in  this 
Presidency  has  a  proprietary  right  to  lands  like  those  of  thi^ 
P&laiyappattu  and  the  court  feels  itself  incompetent  to  in- 
vestigate the  right  exercised  by  that  authority  on  this 
occasion,  of  granting  away  to  the  first  defendant  the  said 
Plilaiyappattu. 

''It  was  contended  on  the  part  of  the  plaintiff  that  in 
order  to  make  this  an  Act  of  State  this  gift  of  the  Qovernor 
in  Council  should  have  been  ratified  by  the  Secretary  of  State 
for  India.  The  Court  is  of  opinion  that  though  such  is 
wantmg,  yet  to  aU  intents  and  purposes  the  British  Govern- 
ment as  represented  by  the  (Governor  in  Council  have  all 
the  right  of  disposing  of  this  Pitlaiyappattu  at  their  pleasure, 
and  that  in  exercising  that  right  without  a  question  there 
is  no  necessity  for  such  a  gift  to  be  formally  ratified  and 
confirmed  by  another  authority  out  of  this  country. 

Under  this  view  of  this  case  the  Court  consider  it  un- 
necessary to  go  into  the  question  of  whetherthePfflaiyappattu 
in  dispute  is  governed  by  the  rules  of  primogeniture  or  into 
the  points  raised  in  the  other  issues. 

*'  The  court  therefore  rejects  the  claim  of  the  plaintiff  to 
the  P^laiyappattu  of  Ankusagiri" 

Ritchie,  for  the  appellant,  the  plaintiff  The  plaintiff 
as  senior  widow  of  Choki  Gaudu  waa,  in  the  absence  of  any 
issue  of  Timar&ya,  the  nearest  female  member  of  the  fiimi- 
ly  and  as  such  entitled  to  succeed.  The  first  defendant  ia 
^nly  a  sister's  son  and  therefore  could  not  succeed.  [He  cited 
Strange's  Maniial  of  Hindu  Law,  §  353  ;  Elberling  on  In^ 
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herilance  &c.,  368 ;  Branson's  VoMCa  Guide,  p.  60 ;  and  Doe       1864. 

June  27 

d.  KuUwmmat  v.  Kuppu  Pi4fai(a).]  j^  j  y^'  q  ■ 

Mayne,  for  the  first  defendant.  The  Palaiyappattu  is  — ^— ?*^ 
ancestral  property.  On  the  death  of  Ch6ki  Gaudu,  the 
plantifiTs  husband,  as  the  femily  was  undivided,  the  property 
vested  solely  in  his  brother  TimarSya,  and  on  his  death 
without  issue  passed  to  TimarSya's  widows  successively 
for  life  as  his  immediate  heirs.  When  Vframani,  the  junior 
widow,  died^  the  person  to  succeed  was  the  next  heir  in 
Timajriya's  family.  The  plaintiff  is  not  such  heir.  None 
of  the  authorities  cited  on  the  other  side  support  the  con- 
traiy  contention.  A  broiiier's  widow  caimot  stand  in  the 
line  of  heirs  to  her  husband's  lu-other  or  to  the  widow  of 
her  husband's  brother.  She  can  only  come  in  as  the  tm- 
^medicAe  heir  to  her  husband :  Mitakahard  chap.  11.  sec.  i- 
cL  39.  Here  the  plaintiff  had  only  a  right  to  maintenance. 
She  is  not  Timariya's  widow  and  cannot  inherit  to  her 
husband  as  the  property  had  passed  away  from  him.  The 
answers  of  tie  panidits  of  the  late  $adr  Court  to  the  ques- 
tions put  by  the  Board  of  Revenue  are  opposed  to  the  right 
now  set  upf 6/  A  widow  cannot  inherit  undivided  family 
property,  tmless  when  it  has  become  vested  in  her  husband 
as  the  sole  survivor  of  the  co-parceners. 

Dale,  the  Government  Pleader,  for  the  Crown,  express- 
ed his  concurrence  in  May7ie*8  arguments. 

Ritchie  replied. 

The  Court  delivered  the  following 

JtJDaMENT: — ^The  plaintiff  in  this  suit,  claiming  by 
right  of  succession  as  widow,  seeks  to  recover  the  Pdlaiyap- 
patfu  of  Ankusagiri  in  the  possession  of  the  first  defendant, 
and  the  pattukattu  lands  therein^  as  also  the  moveable  proper- 
ty belonging  to  the  F&Iaiyappattn.  The  defendants,  except  tiie 
second  defendant,  deny  the  plaintifi^s  right  to  succeed,  and 
all  rely  upon  distinct  rights  in  themselves ;  but  it  is  not 
necessary  to  do  more  here  than  refer  to  the  objections  relied 
upon  by  the  first  and  fifth  defendants.    Their  written  state-  * 
jnents  set  up  that  the  proprietary  right  in  the  Fdlaiyappaftu 
bi|d  never  passed  from  the  ruling  power  of  the  country ; 
that  the  family  of  the  plaintiff's  husband  had  held,  not  by 

(«)  1  Mad.  H.  C.  Rep.  85. 
(i)  See  Uiesc  questions  aad  aaswcrs  pri^md  in  the  Note  at  the  cud  of 
rtkbieporli 
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1 864.       hereditary  right,  but  at  the  will  of  the  Qovemment  as  the 
i^A  n'  8  ^"^^^g  power,  by  whom,  upon  the  death  of  the  last  possessor, 
of  1864.    the  Pdlaiyappattu  was  granted  to  the  first  defendant.    The 
fifth  defendant  further  submitted  that  the  order  of  the  Go- 
vernment, granting  the  Pdlaiyappattu,  was  an  act  of  State 
which  the  Court  could  not  enquire  into. 

In  the  Civil  Court  issues  were  recorded  as  to  all  the 
questions  arising  between  the  parties ;  but  only  one  of  such 
issues  was  considered  and  decided.  The  Civil  Judge  held, 
as  to  theFalaiyappattu,thatas  the  plaintiff  had  failed  to  prove 
the  formal  istimrdr  sanad  required  by  Regulation  XXV  of 

1802,  the  proprietary  right  could  not  be  considered  as  hav- 
ing passed  from  the  Government  as  the  ruling  power,  and 
that  the  Court  was  incompetent  to  investigate  the  right  of 
the  Government  to  make  a  grant  of  the  Falaiya^ppsLttu  to  the 
first  defendant ;  and  thereupon  he  decreed  the  dismissal  of 
the  suit,  as  regarded  the  claim  to  the  P^aiyappaftu. 

The  plaintiff  has  appealed  against  the  decree  of  the 
Civil  Court  on  several  grounds,  but  upon  the  hearing  before 
us  the  arguments  were  confined  to  the  question  involved 
in  the  fifth  ground,  namely,  whether,  taking  the  case  to  be 
as  presented  by  the  plaintiff,  she  was  entitled  as  heir  to 
succeed  to  the  Palaiyappa^tu  on  the  death  of  the  person  last 
in  possession  ;  and  our  opinion  upon  this  question  renders 
it  unnecessary  to  enter  upon  the  consideration  of  any  other 
point  in  the  case.  For  the  purpose  of  our  decision  we  must 
assume,  and  we  do  no  more,  that  the  P&laiyappattu  was,  as 
the  plaintiff  alleges,  the  ancestral  hereditary  property  of  the 
family  of  her  husband.  As  to  the  other  facts  upon  which 
the  question  rests,  the  defendants  raise  no  dispute. 

The  Pdlaiyappattu,  it  appears,  was  in  the  possession  and 
enjoyment  of  KaraiyappS  Qaudu  when  the  country  first  came 
under  British  rule,  and  after  his  death  it  passed  to  his 
grandson,  Kempi  Gaudu,  who  was  succeeded  in  the  posses- 
sion by  his  eldest  son  Ch6ki  Gau4u,  the  husband  of  the 
plaintiff  and  of  the  second  defendant.  Eempi  Gau4u  had  five 
wives,  three  sons  besides  Ch6ki  Gau^u,  and  two  daughters. 
The  third  and  fourth  defendants  are  the  widows  of  his  second 
and  fourth  sons,  and  the  first  defendant  is  the  son  of  his 
daughter  by  his  first  wife.  Upon  the  death  of  Ch6ki 
GaudU;  the  P^aiyappa^^u  passed  to  Timarfiya  Qau^Ui  th^ 
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third  son   of  Kempi  Gaudu,  by  his  third  wife,  his  second        1864. 
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son  being  dead ;  and  his  fourth  son  died  before  Timariya  »  ^  jvb  8 
Gau^tL  None  of  the  sons  had  male  issue,  but  Ch6ki  ofl^M^ 
Gaudu  and  the  second  and  fourth  sons  left  daughters,  who 
had  married  and  removed  from  the  family.  Timardya 
Gaudu  had  two  wives,  who  survived  him ;  and  upon  his 
death,  there  being  no  male  heir,  the  Fdlaiyappa^tu  passed  to 
his  senior  widow,  and  at  her  death  to  his  other  widow, 
VframanL  Upon  the  death  of  Viramani  the  Pdlaiyappattu 
was  zufted  by  the  Collector,  and  held  by  him  until  the  first 
defendant  was  put  in  possession  under  an  order  of  Go* 
vemment  granting  the  property  to  him. 

Upon  these  facts,  and  treating  the  P&laiyappattu  as  an- 
cestral property,  there  can  be  no  doubt,  the  fitmily  being 
undivided,  that  Timar&ya  was  the  rightful  heir  entitled 
to  succeed  upon  the  death  of  his  brother,  the  plaintiff's  hus- 
band, and  that  the  proprietary  right  became  vested  in  him 
solely,  and  passed  to  his  two  widows  successively  for  life  as 
his  immediat-e  heirs.  This  being  so,  the  person  to  succeed 
upon  the  death  of  Viramani  was  the  next  heir  in  the  family 
of  Timar&ya,  and  unless  the  plaintiff  stands  in  that  situa- 
tion, she  altogether  fails  in  the  suit.  The  contention  of  the 
vakil  for  the  appellant  we  understood  to  be,  that  the  right 
of  females  in  an  undivided  family  to  inherit  in  default  of 
male  members  was  not  confined  to  those  who  were  strictly 
in  the  line  of  heirs  of  the  person  last  seized  of  the  property, 
and  that  the  plaintiff,  as  senior  widow  of  Ch6ki  Gau^u, 
was,  in  the  absence  of  any  issue  of  Timar&ya,  the  nearest 
female  member  of  the  &mily,  and  as  such  entitled  to  suc- 
ceed, the  first  defendant,  a  sister's  son,  not  being  in  the  line 
of  heirs. 

We  think  the  Hindi&  law  of  succession  affords  no 
ground  for  this  contention.  No  authority  of  any  kind  sup- 
porting it  has  been  referred  to,  and  the  Pandits  of  the  late 
$adr  Court  have  given  opinions  in  the  suit  opposed  to  any 
l^al  right  of  the  plaintiff  as  heir.  The  authoritative  text 
of  the  Mit&ksharil,  Cap.  II,  sec.  1,  d.  39,  that  a  wife  "  takes 
tho  whole  ^tate  of  a  man,  who,  being  separated  from  his 
co-heirs  and  not  aubsequenUy  te-united  with  them,  dies 
loaving  no  male  issue,"  recognizes  the  widow's  right  to  suc- 
Med  only  aa  the  inui\ediate  heir  of  her  husband,  and  is  op- 
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1864.       posed  to  any  right  in  the  widow  to  inherit  undivided  family 
i?.  rVo  8  property.    By  the  recent  judgment  of  the  Privy  Couneil 
o/isei.     in  the  case  of  Katama  Iv'aucliear  v.  The  Rajahof  Shivagun- 
gcJi,  it  has  been  decided,  that  this  text  does  not  apply  to 
the  self-acquired  property  of  a  co-pareener.    But,  as  regards 
property  held  in  co-parceny,  there  can,  we  think,  be  no 
doubt  that  the  law  which  governs  here  is  in  accordance 
with  the  rule  of  succession  there  kdd  down.    Unless  there 
has  been  a  partition  between  the  co-parceners,  or  the  entire 
family-property  has  by  the  death  of  all  the  co-parceners 
vested  in  one  survivor  who  leaves  a  widow,  the  right  to  in- 
herit as  widow  does  not  arise.    If  upon  the  death  of  the 
husband   the  family-property  passes  to  a  co-parcener  by 
right  of  succession  (as  we  take  it  the  P&Iaiyappattu  passed  in 
this  case),  the  widow  possesses  no  more  than  a  right  to  main- 
tenance, just  as  in  the  case  where  the  husband  dies,  sepa- 
rated in  estate  &om  his  &mily,  and  leaving  male  issue  who 
inherit  his  property.    We  may  refer  here  to  the  opinions 
recorded  in  2  Strangers  HvndA  Law,  231-233,  and  to  a  case 
No.  12  of  1818  reported  in  1  Madras  J$adr  Decrees  210. 
There  is  no  principle  of  the  Hind6  law  of  succession  that 
we  are  aware  of,  upon  which  the  plaintiff  can  rest  her  claim 
to  succeed  by  right    of  inheritance   from    Timar&ya,   in 
whom,  as  sole  survivor,  the  entire  proprietary  right  became 
vested.      The    principle   upon    which     the     relationship 
of    wife     secures    the    right    of    inheritance,    whether 
that    principle  be  the  widow's    competenoy   to    perform 
her  husband's  funeral  obsequies  or,  as  put  by  Yrihaspati 
that  half  the  body  of  the  husband  survives  in  the  widow 
(see  the  Shivagungah  Case  above  referred  to  and  Viraavdmi 
Ordmani  v.  A  yydavdmi  Grdmanifa),  it  is  obvious,  affords 
no  foundation  for  the  plaintifTs  claim  to  succeed  as  heir  to 
the  surviving  brother  of  her  husband.    There  appears  to 
us  no  legal  ground  for  saying  that,  as  widow,  the  plaintiff 
is  in  any  better  situation  now  to  daim  the  right  to  inherit 
than  she  was  at  the  death  of  Timarfya,  or   that  more 
remains  to  her  than  the  right  to  maintenance  which  she 
hitherto  possessed. 

For  these  reasons  we  are  of  opinion  upon  the  case  as 
made  by  the  plaintiff  herself,  that  she  had  no  right,  as  heir, 
to  succeed  to  the  possession  of  the  Palaiyappa^tUi  and  must 

(ff)  1  Mad.  H.  C.  Rep.  i75. 
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consequently  &il  in  the  suit.    Upon  this  ground,  and  with-       1664. 
out  considering  in  any  way  the  point  decided  by  the  lower  ^  ^^  ^^  g 
Court,  we  uphold  the  decree  dismisaing  the  suit.    The  res-      of  1864. 
pendent's  costs  of  the  appeal  must  be  borne  by  the  appellant. 

Decree  affirmed. 

Note. — Here  follow  the  opinioBB  of  the  pandits  above  referred  to : 

QitestiotL 

A  was  the  pro|)rietor  of  a  FdUdjappatJu  at  the  time  the  country  was 
assumed  by  the  British  Govemment.  At  his  death,  the  estate  descended 
to  his  eldest  son  B,  from  whom  it  passed  to  his  only  son  C,  who  married 
iiTe  wives  D,  E,  F,  V,  W.  By  the  first  of  these  wives,  C  had  one  son, 
6  ;  by  the  second  wife,  two  sons  J  and  L  ;  by  the  third  wife,  one  son, 
O ;  by  the  fourth,  no  issue  ;  and  by  the  fifth,  two  daughters  who  are  still 
alive. 

At  the  death  of  C,  the  estate  was  registered  in  the  name  of  his  eldest 
son,  Q.  During  the  life  time  of  6,  his  second  brother  J  died,  in  conse- 
auence  of  which  the  estate  descended  at  the  death  of  6  to  his  third  bro- 
ther L.  During  the  life  time  of  L,  his  youngest  and  sole  surviving  bro- 
ther, O,  died  without  male  issue.  Therefore  on  the  death  of  L,  the  estate 
was  registered  in  the  name  of  his  eldest  widow  M  under  the  sanction  of 
the  Board  [of  Revenue  ;]  and  on  her  death,  the  estate  passed  under  simi- 
lar sanction,  to  N,  the  junior  widow,  on  the  understandiog  that  she  should 
support  the  other  memoers  of  the  family. 

N  has  now  died,  and  the  four  surviving  widows  H,  I,  K,  Q  have  several- 
ly preferred  a  claim  to  have  the  estate  registered  in  their  name.  There 
are  also  the  other  parties  living  indicated  in  the  genealogical  table.  It  is 
required  to  know/Sr«/,  whether  any  of  the  four  surviving  widows  is  entitled 
to  more  than  maintenance  from  the  property  ;  and  secondly,  if  that  ques-  * 

tion  be  answered  in  the  affirmative,  wnat  rights  in  the  estate  belong  to 
each.  Also  what  rights,  if  any,  belong  to  the  other  members  of  the  faimly. 

19th  Nov.  1863. 

Answer  of  ike  Poisfiis  of  ike  Sadr  Court, 

It  appears  from  the  question  that  L  who  succeeded  to  the  P&jaia- 
pat^,  having  demised,  the  estate  was,  in  conseq|uenoe  of  the  total'  ex- 
tinction of  the  male  line  of  the  family,  registered,  in  the  first  instance,  in 
the  name  of  his  senior  widow  M  hj  reason  of  her  seniority  and,  after  her 
death,  in  the  name  of  his  iunior  widow  N,  although  both  of  the  widows 
were  equally  entitled  to  tne  said  estate  under  the  text  declaratory  of  the 
widow's  right  of  inheritance.  Hence  the  right  of  succession  to  N,  de- 
pends soldy  upon  the  propinouity  of  relationship  to  ker. 

As  regards  the  females  H,  i,  K  and  Q,  who  are  the  widows  of  the 
brothers  of  N.'s  hustiand,  they  cannot  inherit  the  estate  of  N,  nor  are 
they  entitled  to  anything  more  than  maintenance,  inasmuch  as  the  Hindu 
law  authorises  them  neither  to  perform  the  funeral  rites,  nor  to  inherin 
propertv,  and  more  especially  as  the  lawbook  "  Smriti  Chandrika"  ex- 
cluaes  from  inheritance  all  females  other  than  those  who  are  expressly 
declared  heiresses  by  law. 

Among  the  other  parties  indicated  in  the  genealogical  table  annexed 
to  the  question,  there  exist  four  sons  of  Q.'s  sister,  the  daughter  of  C 
They  being  sons  of  the  step-sister  of  the  husband  of  N,  offer  mneral  cake 
to  ll.'s  husband,  to  N,  to  her  father-in-law  C,  and  to  his  father  and  grand- 
father. The  law  on  "  Woman's  Property"  declares  that  the  estate  of  a 
cldldless  widow  shall  go  to  her  husband's  sister's  sons. 

Under  these  circumstances,  the  aforesaid  sister^s  sons  (of  N*'s  hus- 
band) are  entitled  to  sucoeed  to  the  estate  of  N,  subject  to  the  obligation 
of  maintaining  H  and  others. 

AUTHOMTY  a 

FaitfyandiMa'IXksJUifyam  on  Crdddha  Hites, 

**  Let  a  inan  having  made  funeral  o&rings  to  his  father  and  two 
^  oBien  present  similar  offerings  to  his  maternal  grand-father,  &c.,  in 
*  order  to  redeem  himself  from  debt." 


^  1864. 
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1864.  "  Where  a  man  offers  foneral  oblntioiu  to  his  father,  fro.,  he  must 

June  27.       *' invariably  offer  tlietn  also  to  his  maternal  grand-father,  &c.^  else,  he  would 
R.  A.  tfo.%    "  fall  into  the  infernal  regions." 

OopdlaBhdsfyam  <m  Per/orwurnce  ofihejuneral 

"Riiet  of  deceased  Woman, 

After  enumerating  tlie  several  persons  down  to  daughter-in-law,  who 
are  entitled  to  perform  the  funeral  ceremonies,  the  author  sajs,  '^  On 
"  their  failure,  the  funeral  of  a  deceased  womnn  shall  be  performed  hj 
"  her  liusband's  sister's  son,  and  on  his  failure,  bj  the  son  of  her  own 
•'  sister,  or  brother,  or  by  her  son-in-Uw." 

*Thigt«xt  if  dtedin  A  text*  says,  ''The  mother's  sister,  the  mater- 

csteuo  below.  nal  uncle's  wife  and  the  like." 

Law  of  InheritaThCB  on  "  Woman* 9  Property** 

"  The  mother's  sister,  the  wives  of  maternal  and  paternal  uncles,  the 
*'  father's  sister,  the  mother-in-law  and  the  wife  of  an  elder  brother,  are 
"  pronounced  similar  to  mothers.  If  they  leave  no  son  of  their  bodies, 
"nor  dauirhter's  son,  nor  son  of  those  persons,  the  sister's  son  and  the 
"  rest  shall  take  their  property." 

(Signed)    APPANAfA'STRI', 
5th  December  1 860.  Senior  Pandit,  Sadr  Court. 

It  appears  that  the  Palaiyappatr^  referred  to  in  the  question,  is  indi- 
visible, and  descendible  to  the  elder  line  in  the  family.  It  is  for  these 
reasons  that  the  estate  seems  to  have  been  registered  in  the  name  of  the 
senior  widow  of  L  (the  last  male  incumbent,  who  died  without  male  issue) 
and  after  her  death,  in  the  name  of  his  junior  widow,  on  the  understand- 
ing that  they  should  support  the  widows  of  the  persons  who  had  previ- 
ously held  and  enjoyed  ihe  estate. 

None  of  the  present  claimants,  viz.,  the  four  surviving  widows  of  the 
brothers  of  N.'s  husband,  are  entitled  to  succeed  to  the  property  in  ques- 
tion, undr'r  the  provisions  of  the  Hindii  law  prevalent  in  Southern  India. 
They  are  all,  however,  equally  entitled  to  maintenance  from  the  property, 
but  as  Q,  thft  survivinj;  widc»w  of  the  brother  of  the  husband  of  K,  who 
died  last,  never  enjoyed  the  estate  in  question,  the  proper  course  is,  to 
put  her  in  possession  of  the  estate  for  lite,  on  condition  or  her  maintaining 
the  other  parties,  and  after  her  death,  to  annex  the  estate  to  the  State. 

The  step-nephews  of  N.'s  husband,  referred  to  in  the  question,  have 
no  right  whatever  in  the  estate  under  the  Hindu  law. 

(Signed)    C.  GOPA'LAgA'STRl', 

8th  December  1860.  Junior  Pandit,  Sadr  Court 

From  ike  Senior  Pandit  of  the  Sadr  Court. 

In  Smrtichandrika,  Sarasvatfvil^a,  Mayiikha,  M^dhaveyam,  Yfra- 
mitrodciya,  and  other  famous  Hindu  lawbooks  recogitised  by  Courts  ia 
this  part  of  India,  and  also  in  Jfniutav4iianam  and  other  works  prevalent 

•Thiitextis  quoted  in  ^^  ^^®  territories  subject  to  the  Presidency  of  Ben- 
extenio  in  the  former  gal,  "Cha.  on  Succession  to  woman's  property,"  the 
•"•'^«'-  text*  of  Brhaspati  is  cited,  which  refers  to  "the 

mother's  sister,  the  maternal  uncle's  wife,  and  the  like."  This  text,  which 
is  acknowledged  by  all,  distinctly  mentions  "  husband's  sister's  son,"  and 
unequivocally  declares  them  entitled  to  inherit  the  property  of  '*  the  wi- 
dows of  their  maternal  uncles."  It  is  upon  this  text  that  my  former 
answer  was  based.  But  the  Head  Translator  has  informed  me  that  the 
Judges  wished  that  I  should  declare  the  law  according  to  Mitakshard.  I 
therefore  beg  hereunder  to  recite  passages  from  the  said  work. 

In  Mitakshar4  "  On  succession  to  the  property  of  a  childless  wife,'^ 

ciia.  II.  Sec.  XI,  page  is  cited  the  text  of  Tajfiavalkya,  which  says,  ''The 
M?,  cunie  10.  "  property  of  a  childless  woman,  married  in  the  form 

"denominated  'Brahma,'  or  in  any  of  the  four  (unbkimed  modes  of  mar« 

riage,)  gdos  to  her  husband,  but  if  she  leave  progeny,  it  will  go  to  her 

(daughter's)  daughters :  and,  in  other  forms  of  marriage  (as  the  A'snra, 

&c.,)  it  goes  to  her  fftther  (and  mgther^  on  faUore  of  her  own  issae.") 


tt 
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1864. 
June  27. 


«f 


The  commentary  on  the  above  runs  thna  : — "  Of  a  woman  dying 
Fin  888,  Clause  11.       '^  withont  I'ssue  as  before  stated,  and  who  had  be- 

"  come  a  wife  by  any  of  the  four  modes  of  marriage  tL  A,  No.  8 
denominated  Bfahma,  Dai?a,  A'rsha  and  Pr^japatya,  the  (whole)  pro-  qf  1864. 
pertr,  as  before  described,  belongs  in  the  first  place  to  her  husband. 
'*  On  /ailare  of  him,  it  goes  to  his  nearest  kinsmen  (Sapiodas)  allied  by 
"  fanpral  obiations."  Hence,  the  property  of  a  childless  woman  goes,  on 
failure  of  her  husband,  to  his  "  nearest  Sapindas ;"  that  is,  the  "  nearest 
Sapipdas,"  take  where  a  multitude  of  Sapindas  exists. 

All  those  kinsmen  who  offer  "  pindHS,"  or  funeral  oblations  to  the 
same  ancestor,  stand  in  the  rplation  of  "  Sapindas"  to  each  other.  Of 
these  persons,  those  sprung  from  the  same  (Gotra)  family  with  the  de- 
ceased, are  called  "  Sagotra  Sapindas"  or  kinsmen  sprung  from  the  s^tme 
family,  and  connected  by  funeral  oblations,  as  brethren,  paternal  un<*le, 
ftc.  ;  while  the  others  spruntc  from  a  different  (Gotra)  family  are  denomi- 
nated **  Asagotra  Sapindas,"  or  kinsmen  sprung  from  a  different  family, 
but  connected  by  funeral  oblations,  as  the  sister's  sons,  the  sons  of  the 
mother's  and  fnther's  sisters  and  the  like.  The  connection,  by  the  funeral 
oblntions,  of  kinsmen  sprung  from  a  different  family,  is  recognised  also 
by  the  Mitakshara,  as  will  appear  from  a  passage  which  occurs  in  the 
ciut  11.  See.  y.  Page  treatise  *'  On  succession  of  kindred  of  the  same 
SiO,  Clause  8.  ««  family  name,"  and  which  runs  thus : — **  for  kina- 

**  men^  sprung  from  a  different  family,  but  connected  by  funeral  obla- 
tions, are  indicated  by  the  term  cognate  (BanHhu.") 

ThH  father,  grand  father,  and  great-grand-fa*  her  of  L  (the  husband  of 
K.)  to  whom  L  offers  funeral  oblations,  bein^  the  m>iternal  gran d-ftt her 
and  maternal  great-^rand-fnther^  and  maternal  great  ereat-grand  father 
of  the  sons  of  L/s  sister,  the  latter  (that  is,  L.'s  sister's  sons)  of  course 
offer  funeral  oblations  to  them  in  performing  the  praddha  rites  on  new 
moon,  &c.,  and  as  L  and  his  sister's  sons  thus  present  funeral  oblNtions  to 
the  same  ancestors,  they  stand  in  relation  of  "  Sapinhs"  to  C/ich  other ; 
and,  as  such,  they  are  entitled  to  inherit  the  property  of  L.'a  widow 
N,  more  especially  as  the  question  does  not  show  the  existence  of  any 
other  Sapinda  kinsmen,  tlence,  it  would  appear  that  Mitikshard  also 
acquiesces  in  the  interpretation  of  the  text  of  Bfhaspati,  which  vests  the 
right  of  succession  to  a  woman's  property  in  the  sous  of  her  husband's 
sister. 

L  having  been  the  holder  of  Pilaiyam,  must  of  course  have  been  a 
tnan  of  wealth,  rank  and  dignity  and,  as  such,  he  might  have  married  N« 
in  the  most  approved  form  of  "  Brahma."  It  is  upon  this  consideration 
that  I  haye  dealt  with  the  subject  according  to  the  above  passages  of 
Mitakahard. 

If,  on  the  contrary,  L  had  married  N,  in  the  form  of  A  sura,  which,  as 
Mitikabari  Chapter    *  sordid  act,  is  disapproved,  the  case  mu-^t  be  dealt 
ll.8ecUooXi,Page£s8,    with  according  to  tne  last  part  of  Ydjnavalkya's 
^^^»B^  ^*-  text,  and  its  commentary,  contained  in  Mit&kshara, 

wbioh  runs  thus :—"  But  in  the  other  forms  of  mtirriage  railed  A 'sura, 
"  GAudharva,  Bakshasa  and  Paiq&cha,  the  property  of  a  childless  woman 
"  goes  to  her  parents." 

(Signed)  APPANAgA'STRl'. 
Slst  December  1863.  Senior  Paad.t, Sadr Cmrt. 

Being  required  to  support  my  answer  by  authorities  according  to 
Mitikshara,  i  beg  to  submit  that  there  exists  no  law  undf  r  wliioh  the 
surviving  widows  of  the  brothers  ofN's  husband  can  succeed;  but  the 
reason  why  I  suggested  that  Q,  one  of  the  said  widows,  mi^ht  be  put  in 
possession,  is  because  the  estate  in  question  having,  at  the  death  of  G, 
deyolyed  upon  her  (Q.'s)  husband  0,  equally  as  upon  L,  according  to  the 
Hindu  law  (although  L  alone  held  it  by  reason  of  his  bcniority),  I  consider- 
ed it  but  fair  that  Q,  the  widow  of  0,  should  also  be  allowed  to  enjoy  the 
estate  for  hfe^  after  the  demise  of  the  last  incumbent  N,  the  widow  of  L. 

(Signed)    C.  GOPA'LA'fASTBI'. 

Jauigr  f  apdlit,  Sadr  Court* 
iAlmmj  1861, 
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SipptUate  3nrU{ttittion  (a) 

Regular  Appeal  No.  42  of  1863. 

Chintalapati  Chinka  Sdchadrira'j AppeUoMt. 

The  ZAMf  nda'r  of  Yizianagrah  and  others. .  .RespovdentMs 

A  zamf nd&r's  estate  is  analogons  to  an  estate  tail  as  it  originallj 
stood  upon  the  statute  De  Dcm», 

The  zamfndir  is  the  owner  of  the  aamladirf,  but  can  neither  incmn- 
ber  nor  alienate  beyond  the  period  of  his.  own  life. 

Marriage  is  a  raluable  and  not  merely  a  good  consideration. 

1864.       1 1  iHIS  was  a  regular  appeal  from  the  decree  of  Charles 
R,  j!^No  42  Reade,  the  Agent  to  the  Governor  of  Fort  St.  Qeorge 

V  ^Sg3.     at  Vizagapatam,  in  Original  Suit  No.  199  of  1857. 

In  this  suit  the  plaintiff,  the  grantee  of  a  former  zamin- 
d&r  under  the  permanent  settlement,  sought  to  recover  a  vil^ 
lage  granted  by  that  zamfnd&r.  It  was  alleged  that  the 
grant  was  made  on  account  of  jewels,  and  that  it  had  been 
resumed  at  the  accession  of  the  present  zamfnd&r. 

The  present  zamlnd&r  answered  that  the  resump- 
tion was  perfectly  legal,  and  that  he  had  granted  the  village 
to  members  of  the  family  of  the  original  donee. 

The  Agent  considered  the  right  to  resume  clear,  and 
dismissed  the  suit  with  costs. 

Sloan,  for  the  appellant,  the  plaintiff,  admitted  that 
there  were  several  cases  negativing  the  right  of  the  zamln^ 
dir  to  alienate  for  a  period  beyond  his  own  life,  but  sub- 
mitted that  they  were  distinguishable  as  being  merely  for 
a  good,  and  not,  as  here,  for  a  valuable  consideration.  S.  A. 
No.  5  0/1862(6),  Appeal  SuUNo.  6  of  1821  (c;,  S,  A.  No.  29  of 
1848fd;,  iJ.il.  No.  15  of  lS60(e),  8.  A.  No.  210  of  1861(f). 

HoLLOWAY,  J  : — ^When  the  law  has  made  rules  as 
to  the  disposition  of  property  they  are  not  to  be  set  aside 
by  any  so-called  '  equity  and  good  conscience.'  The  ques- 
tion is  whether  or  not  this  zamindir  took  the  steps  which 

(a)  Present  Pliiilips  and  HoUoway,  J  J. 

(b)  M.  S.  J.  1862,  p.  148.  (c)  Mad.  Sel.  Bee.  284. 

{d)  Mad,  S,  D.  im>  p.  51.  (e)  Ibid.  p.  162. 

(fj  M.  S.  D.  1SC2;  p.  19. 


JZ.  A,  No.  42 
qf  1868. 
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Beg.  XXV  of  1802  renders  necessary  to  effectuate  an  alien-       1B64. 
ation  of  his  zamincUui.  ^  ' 

Norton  (with  him  BomgdchdHyli/r)  for  the  respondent, 
the  first  defendant,  and 

Edjdg6pdl&chdriyd/r,  for  the  respondents,  the  second, 
third,  fourth  and  ninth  defendants,  were  not  called  upon. 

Feb  Curiam  : — ^The  vakil  for  the  appellant  quoted 
numerous  cases,  all  disallowing  the  right  of  any  zamfn<- 
d&r  under  the  permanent  settlement  to  alienate  for  any 
period  beyond  his  own  life;  but  sought  to  distinguish 
them  on  the  ground  that  this  was  a  grant  for  a  valu- 
able consideration.  Independently  of  the  £9tct  that  se- 
veral grants  set  aside  by  these  cases,  were  on  account 
of  naarriage,  which  is  a  valuable  and  not  merely  a  good 
consideration,  the  ratio  decidendi  of  all  the  cases  down  to 
the  two  latest  (in  1  Mad.  H.  C.  pp.  148  and  ^55),  clearly  is, 
that  the  zamindfir  has  really  an  estate  analogous  to  an  estate 
tail,  as  it  originally  stood  upon  the  statute  De  Donia.  He 
ia  the  owner,  but  can  neither  encumber  nor  alienate  beyond 
the  period  of  his  own  life.  If  he  had  sold,  the  sale  would 
be  inoperative  beyond  his  life,  and  would  amount  merely  to 
an  alienation  of  his  life-interest.  It  is  quite  clear  that  there 
is  no  ground  fortius  appeal,  which  must  be  dismissed  with 
costs. 

Appeal  dismisaecL 


appellate  SunsEHirtton  (aj 

Special  Appeal  No.  219  of  1864. 

St7BBA'JI.uvAM]fA'L  and  another Appellants. 

Amha'kutTI  Amma'j^  and  others Bespondents. 

According  to  Hindd  law  an  orphan  eannot  be  adopted. 
[S  was  a  special  appeal  against  the  decree  of  Krisi 


THIS  wasi    ^  ^^        « 

sv&mi  Ayyar,  Acting  Principal  §adr  Amin  of  Tanjore,  jf^,*j^o/ati9 
reversing  the  decree  of  Sankara  Ayyar,  District  Munsif     of  1864. 
of  PappSvinfeam,  in  Origvml  Suit  No.  1421  of  1861 ;  and 

the  chief  point  was  whether  the  adoption  of  one  Narfyan-o 
■ 

M  Freseat  f  liiUipa  and  Bo11qw»7i  J  J* 
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18<S4.       appaiyan  was  valid,  both  his  natural  parents  being  stated  to 

July  9.  ^^ 

&  A.  Ho.  219  ^*^^®  ^®^  ^®^  *^  *^®  *™®  of  the  alleged  adoption*    The 
— S^Ii^^i: 9<idr  Amfn  held  that  even  if  this  were  so,  the  adoption 

would  have  been  valid  on  the  principle  f<Mimrifi  vdUt  quod 

fieri  nan  debvdiL 

BdJdgdpdUchdrlu,  for  the  appellants,  the  plaintifiH, 

Ba/kgachArvydTf  for  the  respondents,  urged  that  even 
if  the  adoption  were  mvalid,  the  plaintiffs  could  not  be  heard 
to  say  so,  as  they  had  acquiesced  in  it  since  1849. 

Per  CuBiiJi  .^ — ^In  Vetra/ptrmal  Piffay  v.  Nartain 
Piffayfa)  it  was  held  that  though  both  parents  were  dead 
a  child  might  be  given  in  adoption  by  his  elder  brother. 
But  this  position  is  ably  contested  by  Sir  F.  W.  MacNaghten 
in  his  Coneideraiiani  on  Hvnd/&  Law ;  and  his  citations 
(p.  210)  fix)m  Eull6kabhatta,  Yachespati  Mi9ra  and  the 
Xditya  Pur&iia  certainly  seem  to  shew  that,  according  to 
Hindd  law,  an  orphan  cannot  be  adopted.  To  constitute  a 
valid  adoption  there  must  be  a  giving  as  well  as  a  receiving. 
Here  tkere  seems  to  have  been  no  one  to  give  the  child* 
No  amount  of  ratification  can  supply  the  absolute  essentials 
of  a  transaction  like  the  present.  There  must  be  an  issue 
directed  as  to  whether  or  not  both  parents  of  the  child  were 
alive  at  the  tune  of  the  alleged  adoption. 

li&ojt  accordingly. 

{a)  1  Strange's  Notes  of  Cases,  91. 
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SlpptUate  SurffiOiitttoit  («) 

Regular  Appeal  Ho.  38  0/  1864. 

Udaita  TifyjLR Appellant 

Eatama.  Na'ghita'r  ftnd  another iZefipcmdento. 

To  give  effect  to  the  plea  of  xee  jadieata  the  Coiirt  most  be  satisfted 
that  the  groand  of  legal  n^ht  on  which  the  plamtiff  sues,  was  a  point 
raised  and  opened  for  decision  in  the  former  suit  and  that  it  was  finally 
dealt  with  by  the  judgment  and  deoree  therein. 

T  claimed  a  samwd&rf  as  the  representatiye  of  a  devisee  nnder  a  wilL 
In  1845  A,  one  of  the  samfnd&r's  widows^  had  sued  T's  father  for  the  za- 
mlnd&rl  andhe^  in  his 'answer,  had  set  up  the  will.  In  1856  K.,  the 
zamlndir's  second  daughter  and  A's  successor  according  to  Hindu  law, 
had  sued  T's  guardian  for  the  aamind&rf,  and  he,  in  his  rejoinder,  also 
relied  on  the  will.  Both  suits  were  decided  against  the  plaintiff,  but  in 
one  the  parties  were  restricted  to  evidence  on  a  point  which  was  raised  as 
to  division  and  in  the  other  no  points  nor  issues  were  settled.  On  an  ap- 
peal by  K  to  the  Privy  Council  against  the  decrees  of  1845  and  1856  tlie 
will  was  not  relied  on,  because  as  such  it  was  considered  and  admitted  to 
be  untenable  and  the  Privy  Council  decided  against  T,  reveraing  the  for- 
mer decrees,  T  now  sued  E  for  the  samindvf  grounding  liis  claim  on 
the  will.  The  Civil  Judge  rejected  his  plaint  undar  Act  YIII  of  1859 
aec.  S : — Held,  on  regular  appeal,  that  although  the  Privy  Council  had 
given  no  direct  decision  upon  the  will,  their  jac^ment  and  final  order  in- 
volved the  decision  of  all  claim  of  title  under  that  will,  and  must  be 
conaideredi  as  between  the  parties,  tantamount  to  an  express  adjudicar 
tion  upon  such  claim. 

A  party  is  bound  to  bring  forward  his  whole  case  in  respect  of  the 
matter  m  litigation  and  open  to  him  upon  the  points  for  decision  in  the 
suit.  He  cannot  abstain  from  reljing  upon,  nor  abandon  a  ground  of 
claim  which  is  in  question  and  proper  for  consideration  and  decision  in 
the  suit  and  afterwards  make  it  a  cause  of  fresh  suit  in  respect  of  the 
same  subject-matter.  \ 

Benaenon  v.  Hendentm  and  HtaUer  v.  Stewart  followed. 

Seddom  V.  Tutop  observed  upon. 

npHIS  WM  A  regular  appeal  by  Strimatu  Blijli  Muttuvijaiya       ig64, 
-'•     Bagimltda   B<$ddagurusv&mi   Feriya  U4aiya   Tdvar  .    '^"^^  ^^ 
against  an  order  of  C.  R  PeUy,  Acting  Civil  Judge  of  Ma-     Vi864. 
dora,  dated  4th  May  1864  rejecting  under  section  2  of  the 
Code  of  Civil  Procedure  the  plaint  of  the  appellant  who 
sued  for  possession  of  the  zamind&ri  of  Sivagehg^.    The 
plaintiff  claimed  the  zamfnd&:f  as  the  grandson  and  legal 
penonal  representative  of  Muttu  Ya4uga  Tdvar,  devisee  un- 
der the  alleged  will  of  Qauri  Vallaba  T^var  which  was 
dftted  17th  June  1829  and  in  the  following  terms ;   ''  I  am 

[a)  Present  Scotland^  C.  J.  laid  Holloiraj,  h 


132  MADRAS  HIGH  COURT  REPORTS. 

1864.  labouring  under  rheumatism.  If  my  chief  wife  or  Patfa- 
n  l^M  88  P*"**^  Parvatavardani  Nichiy&r,  who  is  now  pregnant,  hap- 
o/i^M'  pens  to  bring  forth  a  son  he  should  succeed  me  as  the 
zamindlur,  and  until  [leg.  so  long  as]  his  minority  lasts  he 
should  be  under  the  tutelage  of  my  nephew  Muttu  Ya^uga 
T^yar  of  Padamat6r.  In  the  event  of  her  not  being  deli- 
vered of  a  son,  the  said  Muttu  Yaduga  T^var  should  him- 
self succeed  to  the  estate  as  the  sole  proprietor.  The  legatee 
should  not  only  treat  the  sons  of  my  daughters  with  all 
respect  and  protect  them,  but  even  maintain  my  family  and 
the  confidential  servants  attached  to  the  state.  Thus  do  I 
voluntarily  make  out  this  wiU :  this  is  drawn  out  by  Baya- 
sam  Subraminiyar."  The  plaint,  from  which  the  other  &ucta 
of  the  case  will  appear,  was  in  the  following  terms : — 

Memorandum  of  Plaint. 

Strlmatu  R&j$  Muttuvijaiya  Kagun&da  B6d-^ 
dagurusv&mi  Periya  Udaiya  Tdvar,  Zamin.  >  Plaintiff. 
ddr  residing  at  Sivagengd.  ) 

versus 

I.  Elatama  Ndchiy&r  alias  Kulundapuri  N&-^ 
chiy&r,  Zamfnd&r  of  Sivageng^.  t 

II.  Armuga  T^var,  husband  and  legal  repre-  yDefendaifUs. 
sentative  of  B6ddaga  N&chiy&r^  deceased,  I 

residing  at  Madakotta  Ta'aluk.  J 

1.  The  plaintiff  seeks  possession,  from  the  first  defend- 
ant, of  the  Sivagengd  zamind&ri  together  with  villages  pur- 
chased, and  Punnani  lands  with  Devasth^ams  and  sa- 
trams :  the  annual  value  of  which  is  rupees  620,000-0-0,  to 
which  the  plaintiff  is  entitled  as  grandson  and  legal  repre- 
sentative  of  Muttu  Yaduga  Tdvar,  to  whom  the  same  was 
bequeathed  by  Oauri  Yallaba  T^var  by  a  will  dated  the 
I7th  day  of  June  1829.  The  zamindfirl  continued  in  the 
possession  of  the  said  Muttu  Yaduga  T^var,  and  of  his  sons 
B6ddagurusvfimi  T^var  and  Oauri  Yallaba  Tdvar,  and  of  his 
grandson  the  present  plaintiff,  until  the  18th  day  of 
February  last,  when  possession  was  delivered  to  the  first 
defendant  under  the  order  of  the  Civil  Court  of  Madura^ 
dated  the  8th  Februaiy  1864« 
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2.  The  plaintiff  also  seeks  ihe  resiomtion,  from  the  1864. 
first  and  second  defendants,  of  the  other  real  and  personal  jg  j^nokis* 
property,  enumerated  in  the  schedule  annexed  hereto  and  o/\S64, 
marked  A,  which  was  delivered  up  to  the  first  defendant 

under  the  said  order  of  the  Civil  Court  of  Madura. 

3.  The  plaintiff  also  seeks  an  account  of  the  interest 
and  dividends,  which  the  first  and  second  defendants  have 
received,  or  but  for  their  wilful  de&ult  and  negligence 
might  have  received,  upon  so  much  of  the  said  personal  pro- 
perty as  consisted  of  money  and  promissory  notes ;  and  for 
an  account  of  the  mesne  profits  of  the  zamind&rf,  which 
the  first  defendant  has  received,  or  but  for  her  wilful  de&ult 
and  negligence  might  have  received ;  and  that  the  plaintiff 
may  be  declared  entitled  to  receive  such  interest,  dividends 
and  mesne  profits  from  the  date  at  which  the  said  order  of 
the  Civil  Judge  was  executed  up  to  the  date  of  the  decree 
in  the  present  suit. 

4.  The  plaintiff  also  prays  that  the  defendants  may 
be  restrained  frx)m  alienating,  encumbering  and  charging  in 
any  way  any  part  of  the  property  which  has  come  to  their 
hands ;  and  that  a  receiver  may  be  appointed  to  take  charge 
of  the  personal  property,  and  to  manage  the  zamindiri  until 
the  decision  of  the  present  suit. 

5.  The  cause  of  aetion  accrued  on  the  8th  day  of 
February  1864  :— 

6.  The  subject  of  the  plaintiff^s  claim  is  as  follows. 

7.  The  pedigree  of  the  fiunily,  to  which  the  parties  to 
this  suit  belong,  is  set  out  in  the  schedule  annexed  hereto 
and  marked  B,  to  which  the  plaintiff  begs  leave  to  refer  as 
part  of  his  plaint. 

8.  The  Sivageng^  zamindSri  vested  in  Gauri  Yallaba 
T^var  as  his  self-acquisition ;  by  virtue  of  the  proclamation 
of  Lord  Clive,  dated  0th  July  1801,  and  the  Istimrlir  sanadj 
dated  22nd  April  1803. 

9.  On  the  7th  October  1806  Gauri  YaUaba  T^var,  in 
reply  to  an  'inl(yatn$ma  dated  22nd  September  1806  from 
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1864.       the  Collector^  in  which  informatioii  was  requested  as  to  his 

tig.  l!^No.  >8  &>i^y  A^d  heirs,  stated  "  in  the  event  of  my  having  no 

p/i8g4.     jions,  my  uterine  brother's  sons  should,  in  conformity  with 

their  respective  ranks,  become  heirs  to  the  throne  of  the 

zamind^ri." 

10.  On  the  17ih  day  of  June  1829  Qauri  Vallaba  T^var, 
being  on  the  point  of  death,  and  having  no  male  heirs,  made 
a  will  in  which  he  declared  that,  in  the  event  of  his  wife 
Parvata  Yardani  Nichiy&r,  who  was  then  pr^pmnt,  not 
being  delivered  of  a  son,  his  nephew  Muttu  Ya^uga  T^var 
should  succeed  to  the  zamind&rL  On  the  same  night  Gauri 
Yallaba  T^var  died. 

11.  The  will  was  communicated  to  the  Collector  and 
Zila'  Judge  by  Gauri  Yallaba  T^var  and  Muttu  Ya^Juga 
T^var.  Its  genuineness  was  ascertained  after  due  inquiry 
by  the  Collector ;  and  after  Parvata  Yardani  N&chiydr  had 
given  birth  to  a  daughter,  the  zamindiri  was,  in  conformity 
with  the  will,  placed  in  possession  of  Muttu  Ya4uga  T^var. 

12.  On  the  29th  July  1830,  the  BAol  Parvata  Yar- 
dani  Nifehiyir,  Angamuttu  Ntchiyir,  and  Muttu  Yiray 
N&^yfr,  entered  into  an  agreement  with  Muttu  Ya^uga 
T^var  by  which  it  was  stipulated  that  he  should  enjoy  the 
zamindari  from  generation  into  generation,  by  virtue  of  his 
relationship,  and  under  the  will;  and  that  certain  villages 
should  be  allotted  to  them.  This  agreement  was  registered 
and  carried  out. 

13.  After  the  death  of  Muttu  Ya4uga  T^var,  which 
took  place  on  the  21st  day  of  July  .1881,  three  suits  were 
brought  against  his  son  and  successor  B6ddagurusvfiaai 
T^var.  Original  Suit  No.  4  of  1832  was  brought  by  Yelli 
Nichiy£r,  a  daughter  of  Qauri  Yallaba,  on  behalf  of  h^ 
minor  son.  Original  Suit  No.  3  of  1833  was  brought  by 
Angamuttu  Niichiyir,  claiming  as  a  widow  of  Gauri  Yalla* 
ba  T^var.  Original  Suit  No.  4  of  1833  was  brought  by 
Muttu  Yiray  Nichiyir,  another  widow  of  Gauri  Yallaba 
Tdvar;  as  guardian  of  a  supposed  adopted  son.  In  all  these 
suits  the  zamfndir,  defendant,  pleaded  the  will  and  agree- 
ment ai  the  29tli  July  1830 ;  and  filed  those  documents  and 
otheiB  tending  to  support  them. 
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14.  Oriinnal  Suits  Nob.  4  of  1830  aad  S  of  1833  were     ,1864. 

^^  Juiy  11. 

dismissed  by  the  Provincial  Court  on  the  ground  that  the  ji.  j,  no,  88 
defendant  was  the  true  heir  to  the  zamlndirL  Original  Suit     ^^^^' — 
No.  4  of  18S3  was  dismissed  on  the  ground  that  the  adop- 
tion was  not  proved.    In  none  of  these  three  suits  was  any 
decision  given  upon  the  will  or  agreement. 

15.  The  $adr  Court,  in  Uvular  Appeal  No.  2  of  1835, 
confirmed  the  diRmissal  of  Original  Suit  No.  4  of  1833,  and 
in  B^ular  Appeal  No.  1 1  of  1835  confirmed  the  dismiflsal 
of  Original  Suit  No.  4  of  1832.  In  Regular  Appeal  No.  13 
of  1835  they  reversed  the  judgment  in  Original  Suit  No.  3 
of  1833,  and  awarded  the  zamlndiri  to  Angamuttu  N&ihi- 
y&r,  on  the  ground  that  Qauri  VaUaba  T^ var  and  Oya  T^var 
were  divided.  The  Court  incidentally  stated  its  opinion 
that  the  wiU  was  a  fabrication,  and  that  the  agreement  was 
not  binding  upon  the  widow.  But  this  opinion,  so  fisur  at 
all  events  as  it  related  to  the  will,  was  extrajudicial  and 
unnecessary  to  the  decision  of  the  case. 

16.  The  decision  of  the  l^adr  Court  was  reversed  by  the 
Queen  in  Council,  on  the  ground  that  division  had  not  been 
setupinthelowerCourt^a/  The  plaintiff  was  allowed  to  bring 
a  new  suit ;  and  their  Lordships  stated  that  ^'  it  would  be 
'*  exceedingly  desirable  that  it  should  be  known  to  all  those 
**  who  are  interested  in  the  property,  that  the  question  of 
"  &ct  as  to  division  or  no  division,  appears  to  be  the  only 

point  on  which  the  main  question  of  title  to  this  property 
will  ultimately  depend." 


u 


17.  Angamuttu  Nilchiyir  brought  a  fresh  suit  No.  2 
of  1845  against  Gauri  Vallaba  T^var,  &ther  of  the  pre* 
sent  plaintiff,  who  had  by  that  time  succeeded  to  his  bro- 
ther. In  his  answer  the  then  »i.TTifn^4y  relied  upon  the 
will  and  agreement  as  before.  The  plaintiff  in  her  reply 
referred  to  the  decree  of  the  Privy  Council  as  showing  that 
her  claim  rested  solely  on  division ;  and  that  the  Court 
should  record  point  on  that  only.  The  Civil  Judge  accord- 
ingly by  his  orders  of  the  1st  March  1847  and  the  30th 
Juno  1847  recorded  a  single  point  as  to  division  or  non 

(«)  See  the  judgme&t  of  the  'Sixn  Council  in  the  Note  to  this  report. 
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1864.       division;  and  refused  to  allow  the  will  or  the  documents  in 
jLA^N^'w  support  of  it  to  be  filed. 

18.  Hift  judgment  was  in  fiEtvor  of  the  defendant  the 
9f^vf\iT\t\ir ;  and  in  it  he  affirmed  the  genuineness  and  validity 
of  the  agreement  of  1830. 

19.  The  appeal  to  the  §adr  Court  No.  7  of  1849  lapsed 
by  the  death  of  Angamuttu  NSchiySr,  and  that  Court  re- 
fused to  allow  Eatama  Nichiyfir  or  any  of  the  other  claim- 
ants to  prosecute  it. 

20.  Eatama  Nichiyir  brought  a  fresh  suit  No.  10  of 
1856^  in  his  answer  to  which  the  defendant,  the  present 
plaintiff,  again  relied  on  the  will  and  agreement.  No  deci- 
sion on  the  merits  was  given  ;  as  the  suit  was  dismissed  on 
the  ground  that  the  decision  in  Original  Suit  No.  2  of  1845 
was  a  judgment  in  rem.  This  decision  was  affirmed  by  the 
$adr  Court. 

21.  Eatama  Nichiy&r  appealed  to  Her  Majesty  in 
Council,  and  it  was  decided  that  she  should  have  been  al- 
lowed to  prosecute  the  Appeal  No.  7  of  1849,  and  that  she 
and  her  sisters  were  entitled  to  recover  the  zimindirf, 
irrespective  of  the  question  of  division,  on  the  ground  that 
self-acquisition  passed  to  the  widow  in  preference  to  male 
heirs. 

22.  Neither  in  Original  Suit  No.  2  of  1845,  nor  in 
Eegular  Appeal  No.  7  of  1849,  nor  in  Original  Suit  No.  10 
of  1856  was  the  present  plaintift's  title  under  the  will  decid- 
ed on  or  in  issue.  In  the  Privy  Council  their  Lordships  say, 
**  the  respondent  denying  the  forgery  does  not  now  treat 
"  the  document  as  a  testamentary  disposition  or  b&  material 
"  to  his  title,  and  it  may  therefore  be  dismissed  from  con- 
"  sideration."  But  even  in  the  Privy  Council  the  will  could 
not  be  relied  on,  and  was  not  adjudicated  upon,  as  it  formed 
no  part  of  the  record.  Nor  was  any  decision  given  as  to 
the  effect  of  the  agreement  of  the  29th  July  1830,  assuming 
the  will  to  be  genuine. 

28.  The  plaintiff  now  groimds  his  claim  on  the  will 
and  agreement  as  giving  him  a  good  title,  notwithstanding 
the  recent  decree  of  Her  Majesty  in  Council, 
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The  Acting  Civil  Judge  made  the  following  order  under 
Act  Vlll.of  1859,  sec.  2  ;— 

**  The  quesUon  of  the  title  €o  the  property  referred  to  in 
the  plaint,  as  between  the  present  plaintiff  and  defendants, 
having  been  disposed  of  by  the  judgment  of  the  Lords  of 
ihe  Judical  Committee  of  the  Privy  Council,  delivered  on 
the  80th  November  1863,  it  cannot  now  be  revised  on  the 
groand  set  forth  in  the  plaint.  The  plaint  is  accordingly 
rejected.'^ 
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1864.  The  plaintiff  now  appealed  against  this  order,  as  being 

Rj.No/zs   "^^ong  in  law  in  that^the  plaintiff's  case  as  made  out  in  this 
o/lSQ^'     suit  was  not  adjudicated  on  by  the  Privy  Council 

The  Advocate  General,  for  the  appellant,\the  plaintifiF^ 
contended  that  the  plaintiff  was  not  barred  by  res  judicata, 
for  that  the  Privy  Council  had  pronounced  no  direct  decision 
upon  the  will,  and  that  they  couldnothave  doneso^for  the  will 
was  not  before  them.  It  was  urged  in  the  reply  in  the  suit 
of  1845  that  such  suit  should  be  heard  and  decided  on  the 
point  of  division  only  :  in  that  suit  the  parties  were 
restricted  to  evidence  on  the  point  of  division,  and  divi- 
sion or  non-division  was  the  one  point  decided.  In  the 
suit  of  1856  no  points  nor  issues  were  settled.  [Scotland 
C.  J. : — ^But  the  question  of  right  under  the  will  was  quite 
open  to  your  client  before  the  Privy  CounciL]  Counsel  in 
not  relying  on  the  will  as  such  before  the  Privy  Council 
were  mistaken.  They  only  put  forward  the  view  that  had 
been  previously  taken  of  the  instrument,  viz.  that  it  was 
a  declaratory  document.  But  they  abandoned  nothing. 
[HoLLOWAY,  J.  referred  to  a  passage  of  Neratius  cited  in  his 
judgment,  infra,  and  observed  that  the  law  as  to  a  cause  of 
action  applies  with  at  least  equal  force  to  a  possible  excep- 
tion whether  taken  or  not.]  Tlie  Advocate  OeneraZ  then 
cited  and  commented  on  Hunter  v.  Stewartfa),  Render^ 
son  V.  Henderson^b),  Marchioness  of  Londonderry  v. 
BaJcer(c)'Eattenbury  v.  Fenton(d) :  Boileau  v.  Ruttlmfe). 
[The  Chief  Justice  referred  to  Beg.  v.  Hartington  Middle 
QwarteT(f)y  in  which  his  Lordsliip  had  been  of  counsel  and 
observed  that  it  had  not  been  decided  on  the  ground  of  its 
being  a  settlement  case.]  The  sole  causa  petendi  in  the 
former  litigation  was  the  ground  of  inheritance.  Bes  judicata 
cannot  be  pleaded,  when,  as  now,  the  plaintiff  comes  forward 
on  a  different  causa  petendi,  viz.  as  claimant  under  a  devisee. 
Healso  cited  Carterv.  James(g),Barrsy.  Jackson{h)  in  which, 
though  the  decision  was  oyemiled^i),  the  Vice  Chancellor's 
observations  are  untouched :  Begvlar  Appeal  No.  10  of 
1  S62(j) :  Marquis  of  Breadalhane  v.  Marquis  of  Chandos(hJ : 

(a)  8  Jut.  N.  S.  317.  (i)  3  Hare,  114. 

(c)  30  L.  J.  Ch.  895.  (d)  Coop.  Rep.  temp.  BroughaxDi  60. 

gl  2  Exch.  681.  U)  4  £1.  &  Bl.  780. 

)  13  M.  &  W.  137, 146.         (A)  1  Y.  &  C.  685. 
(I)  1  PhiU.  588.  (j)  1  Mid.  H.  C.  Eep.  312. 

W  2My.&Cr.71l. 
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Farg^uJiarson    v.   Setonfm) :   Partridge    v.    Usbwmefn):        1864. 
Chamley  v.  Lord  I>un8any(o) :  Seddon  v.  Tutopfp) :  Lord 


A.  A.  ISO.  '6^ 

Bagot  V.  WiUiamsfq)  per  Bayley,  J.  [Holloway,  J.  Can      ofi^^^- 
you  put  your  case  any  higher^than  this,  that  the  Civil  Court 
did  not  investigate  the  whole  of  what  was  put  before  it  ? 
His  Lordship  referred  to  Eastmure  v.   Laiv8(r)i\ 

[Scotland,  C.  J.  The  subject-matter  of  the  plaint  does 
not  appear  to  constitute  a  cause  of  action.  We  have  held 
more  than  once]^that  a  zamind&:  under  the  permanent 
settlement  could  not  make  any  alienation  of  his  zamlndfirf 
binding  on  his  successors  unless  he  complied  with  the  Re- 
gulations of  1802.] 

Mayneron  the  same  side,  contended  that  to  make  an 
estoppel  by  res  judicata  it  must  be  shewn,  not  only  that 
the  point  might^have  been,  but  that  it  was,  decided.  He 
referred  to  Seddon  v.  Tutop  as  establishing  the  position 
that  a  new  suit  can  be  brought  for  a  portion  of  the  same 
demand  when  that  portion  has  not  been  the  subject  of 
enquiry.  He  also  referred  to  and  commented  on  Out-- 
ram  v.  Morewood{8) :  Popham'a  Case,  7  H.  6.  8,  9  cited 
in  3  East  361,  364  :  Bainbridge  v.  Baddeley(t) :  Newall  v. 
Elliot(u)^]per  Martin  B. 

The  Chief  Justice  and  HoUoway,  J.  then  delivered  oral 
judgments,  which  it  is  unnecessary  to  report,  as  their  con- 
tents are' comprised  in  the  following  written  judgments. 

Scotland,  C.  J. : — ^The  parties  to  this  suit  and  to  the 
suits  in  which  judgment  upon  appeal  was  recently  given  by 
the  Judicial  Committee  of  Her  Majesty's  Privy  Council  are 
the  same.  The  question  to  be  considered  is,  whether  the 
cause  of  action,  upon  which  the  present  suit  is  brought,  was 
finally  concluded  by  the  judgment  and  decree  in  the  appeal, 
for,  if  so,  the  Civil  Judge  was  right  in  refusing  to  take  cog- 
nizance of  the  suit ;  and  I  am  of  opinion  that  the  present 
cause  of  action  was  concluded.    It  can  make  no  diflFerence 

(m)  5  Kuss.  45. 

(n)  5  Russ.  195.  (o)  2  Sch.  &  Lef.  718. 

(«)  6  T.  R.  607.  iq)  3  B.  &  C.  240. 

<r)  5  Ring.  N-  C.  444.  (s)  3  Bast  353,  334. 

If)  2  Phill.  705.  («)  32  L.  J.  Exch.  120.  S.  C,  9  Jur. 

W.S.  359. 
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1864.       in  the  consideration  of  tbe  question  that  the  paarty  now 

^  '^'^V^Va  plaintiff  was  defendant  in  the  former  suit.     What  we  have 

0/ 1864.     to  be  satisfied  of  is,  that  the  ground  of  legal  nght,  upon 

which  the  plaintiff  sues,  was  a  point  raised  and  opened  for 

decision  in  the  former  suits,  and  that  it  wm  finally  dealt 

with  by  the  judgment  and  decree. 

Now  the  cause  of  action  in  this  suit  is  the  rigjit  of  the 
plaintiff  to  recover  possession  of  the  zaminditrf  as  the  legal 
representative  of  Muttu  Vaduga  T^var,  the  devisee  under 
the  alleged  « will"  of  Gauri  Vallaba  T^var,  the  former  za- 
mindfc,  in  whom  under  the  sanad-i-istimiir  the  eamind^ 
vested  as  Ins  self-acquisition.  The  whole  foundation 
of  the  suit  clearly  is,  the  validity  of  the  allied  devise  to 
Muttu  Vaduga  T^var,  for  as  a  ground  of  action,  no  effect,  it 
seems  to  me,  can  now  be  given  to  the  statements  in  the 
plaint  as  to  the  agreement  of  the  29th  July  1830.  Then 
what  was  the  nature  of  the  case  made  by  the  parties  in  the 
former  suits,  and  what  were  the  questions  raised  in  those 
suits  and  involved  in  the  final  decision  of  Her  Majesty  in 
Council  in  the  appeal  I 

The  appeal  aj^ars  to  have  been  against  the  decrees 
and  orders  in  the  suit  brought  in  1845  by  Angamuttu,  one 
of  the  widows  of  the  zamind&r  Qauri  Y allaba,  and  in  the 
suit  brought  in  1856  by  the  present  defendant,  his  second 
daughter;  and  we  must  look,  I  think,  to  the  plaint  and  pro* 
eeedings  forming  the  record  in  both  those  suitsw  In  the 
first,  the  widow  in  her  plaint  rested  her  claim  to  recover  the 
zamindifari  from  the  principal  defendant,  the  fieither  of  the 
present  plaintiff,  upon  the  grounds,  first,  that  a  division  had 
taken  place  between  her  husband  and  the  defendant's  &ther 
Oya  Tdvar,  and  secondly,  that  the  zamind&i  had  become 
the  separate  self-acquisition  of  her  husband  under  the  grant 
made  to  him  by  the  Government*  In  answer,  the  ddend-* 
ant  pleaded  a  denial  of  the  alleged  division,  and  distinctly 
set  up  and  relied  upon  his  preferable  right  to  the  ssamindiriy 
as  the  next  heir  male  in  the  undivided  fiunily,  and  abo  un- 
der the  terms  of  the  will  of  the  plaintiff's  husband,  giving 
the  zamindiri  to  the  defendant's  father  in  default  of  male 
issue.  The  reply  and  rejoinder  it  is  unnecessary  to  refer 
to  further  than  to  remark  that  although  as  pointed  out  by 
the  appellant's  Counsel^  it  was  urged  in  one  passage  of  the 
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leply  that  the  suit  should  be  heard  and  decided  upon  the       1 864 
point  of  division  only,  yet,  the  defendant  in  the  rejoinder  ^  ^^^^  g^ 
repeated  and  insisted  upon  the  grounds  of  title  set  forth  in     ^^864. 
the  answer. 

In  the  second  suit  of  1856  against  the  guardian  of  the 
present  plaintiff,  who  had  succeeded  on  the  death  of  his 
father,  the  plaintiff,  claiming  in  succession  to  Angamuttu, 
rested  her  title  upon  the  same  grounds.  The  answer  of 
the  guardian  impeached  the  plaintiff's  right  as  heir,  and  re- 
ferring to  many  of  the  facts  set  forth  in  the  suit  of  1845, 
stated  a  number  of  circumstances  as  shewing  that  the  in&nt 
plaintiff  was  the  rightful  heir.  It  does  not  appear  to 
contain  express  mention  of  the  alleged  will,  but  in  the  re- 
joinder the  'ar2f  to  the  Collector  is  referred  to,  and  it  is 
stated  that  under  the  'arzi  and  the  will  the  zamindftri  had 
been  held  by  those,  through  whom  the  infant  claimed. 

Upon  these  pleadings  it  sufficiently  appears,  I  think, 
that  the  claim  of  title  under  the  gift  by  "  will"  to  Muttu 
Ya^uga  T^var,  was  raised  and  made  in  defence  aa  much  a 
distinct  question  for  decision,  as  it  is  conceded  it  had  been 
in  the  earlier  suits.  It  is  true  that  the  parties  were  restrict- 
ed in  the  first  suit  to  evidence  upon  the  point  of  division, 
and  that  in  the  second  suit,  no  points  or  issues  were  settled. 
Sut  the  course  of  proceeding  in  both  cases  appears  to  have 
resulted  from  the  Civil  Judge's  opinion,  that  division  or 
non-division  was  the  only  ground  upon  which  the  widow's 
right  could  be  questioned.  The  parties  were  not  thereby 
precluded  firom  afterwards  relying  upon  the  other  questions 
ndsed  by  the  pleadings.  It  was  quite  open  to  the  present 
plaintiff,  as  respondent  in  the  appeals  in  both  suits,  to  put 
forward  the  right  claimed  under  the  will  and  to  have  his 
case  upon  that  point  fiilly  heard  and  determined ;  just  in  the 
same  way  as  it  was  open  to  the  appellant  to  rely  (as  she 
did  successfully)  upon  her  right  to  the  zamind4rl,  aa  her 
husband's  self-acquired  property,  though  there  had  been  no 
division.  Further,  as  the  case  for  the  appellant  was  pre- 
sented before  the  Privy  Council,  it  became  obviously  most 
material  for  the  respondent  alleging  the  genuineness  of  the 
will  to  rely,  if  he  could,  upon  its  validity  to  pass  the  zamfn- 
dfri,  being  the  testator's  separately,  acquired  property, 
from  the  female  heirs,  and  if  thia  had  been  done,  their 
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I86i.       Lordships  who  heard  the  appeal  woiild  necessarily  have 
jLA.No.ss  given  judgment  expressly  upon  the  question,  before  decid- 

^^  ^^^^- ing  in  favour  of  the  appellant's  right  as  heir.     Looking  then 

to  the  proceedings  in  the  two  former  suits,  it  appears  to  me 
that  the  claim  which  is  now  made  a  cause  of  action  was  a 
question  fully  open  to  the  plaintiff  upon  the  appeal  in  those 
suits,  and  that  it  rested  upon  precisely  the  same  circum- 
stances as  those  upon  which  the  plaintiff  seeks  to  support 
the  present  suit^that  his  case  as  regards  the  will,  is  in 
truth  one  and  the  same  in  this  and  the  former  suits. 

But  it  was  urged  that,  as  there  was  no  direct  decision 
expressed  by  the  Privy  Council  upon  the  will,  the  plaintiff 
was  not  concluded.  What  we  find,  is  that,  on  the  part  of 
the  plaintiff  the  alleged  will  was  not  relied  upon,  not  how- 
ever, it  appears,  because  the  question  of  right  under  it  was 
not  open,  but  because,  as  a  will,  it  was  considered  and  ad- 
mitted to  be  quite  untenable.  Their  Lordships  observe  in 
their  judgment  that  "  the  respondent  denying  the  forgery 
does  not  now  treat  the  document  as  a  testamentary  disposi- 
tion or  as  material  to  his  title,  and  it  may  therefore  be  dis- 
missed from  consideration  ;*'  and  so  disposing  of  all  questions 
of  disposition  by  will,  their  Lordships  decide  against  the 
plaintiff's  right  to  the  property  then  in  litigation,  and  which 
is  now  sought  to  be  made  the  subject  of  another  suit 
%  Under  these  circumstances,  I  think,  the  judgment  and  final 
order  in  the  appeal  involved  the  decision  of  all  claim  of  title 
under  the  will,  and  must  now  be  considered  aa  between 
the  parties  tantamount  to  an  express  adjudication  upon 
such  claim. 

As  a  rule,  a  party,  I  think,  is  bound  to  bring  forward 
his  whole  case  in  respect  of  the  matter  in  litigation  and 
open  to  him  upon  the  points  for  decision  in  the  suit.  He 
is  not  at  liberty  to  abstain  from  relying  upon,  still  less  to 
abandon  (as  in  this  case)  a  ground  of  claim,  which  is  in 
question  and  proper  for  consideration  and  decision  in  the 
suit,  and  afterwards  to  make  it  a  cause  of  fresh  suit  in  re- 
spect of  the  same  subject  matter  of  litigation.  This  rule 
was  acted  upon  in  the  case  of  Henderson  v.  Hender8on(a), 
referred  to  in  argument. 

(a)  3  Hare  115, 
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Several  other  cases  were  cited  from  the  English  reports,        1864. 
as  to  which  I  need  only  observe  that  some  of  the  cases  turn  /?.  a^  No' ss' 
upon  questions  of  English  pleadings,  and  none  of  them,  I     <if  ^^^^- 
thinks  can  be  usefully  applied  as  authorities  to  the  circum- 
stances here^  except  so  &r  as  they  point  out  the  principle 
and  grounds  upon  which  the  defence  of  res  judicata  re^ts. 
The  grounds  are  very  clearly  stated  in  the  recent  case  of 
HwnJter  v.  8tewa/rt(a),  and  applying  the  conditions  which 
the  Lord  Chancellor  there  refers  to  from  the  conmientary 
of  Yinnius  as  necessary  to  the  validity  of  such  a  defence,  I 
think  there  is  in  this  case  "  id^n  corpus,  eadem  quantitas, 
idem  jus,  eadem  causa  petendi^  eadem  conditio  personarum/' 

For  these  reasons,  I  am  of  opinion  that  the  final  deci- 
sion upon  appeal  in  the  two  former  suits  must  be  considered 
as  an  adjudication  in  respect  of  the  claim  under  the  alleged 
will,  as  well  as  the  other  questions  raised  and  that  the 
plaintiff  is  concluded  from  bringing  the  present  suit ;  and 
consequently  that  the  plaint  was  properly  rejected  under 
section  2  of  the  Civil  Procedure  Code.  The  appeal  there- 
fore must  be  dismissed  and  with  costs. 

In  the  course  of  the  argument,  I  alluded  to  another 
objection  as  arising  upon  the  fiace  of  the  plaint,  namely, 
that  its  subject-matter  did  ndt  constitute  a  cause  of  action, 
this  Court  having  in  two  or  three  recent  caae3(b)  decided  that 
a  zamindir,  holding  under  a  permanent  settlement,  could  not 
make  any  alienation  of  his  zamlndiribinding^upon  his  legal 
successors,  otherwise  than  as  provided  by  the>  Regulations  of 
1802.  It  has  become  unnecessary  to  consider  this  objection, 
but  I  ought  to  observe  that  it  is  one  which  under  section  32 
of  the  Civil  Procedure  Code,  the  Court,  I  think,  would  have 
been  bound  to  decide,  before  the  case  could  properly  have 
been  remanded  for  |^rial  in  the  Civil  Court ;  and  if  the  deci- 
sions just  referred  to  be  correct,  it  seems  difficult  to  see 
how  the  statements  in  the  plaint  could  be  held  to  consti- 
tute a  cause  of  action. 

HoLLOwAY,  J. : — It  is  unnecessary  to  repeat  the  nature 
of  the  pleadings,  but  I  will  first  consider  the  decree,  and 
then  the  record  upon  which  it  was  made. 

(a)  81  L.  J.  Ch.  34Sf. 
(h)  See  1  tffid.  S.  C.  Bep.  pp,  141,  did  aod  supra  p.  128. 
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1864.  The  decree  of  the  Lords  of  the  Privy  Council  is,  that 

s^A^No^s  ^^  plaintiff  is  entitled,  as  against  the  present  appellant^ 
^1864.  then  the  defendant  in  possession,  to  recover  the  Sivageng^ 
zamfndiri.  There  is  no  question  here  as  to  the  technicalities 
flowing  from  the  nature  of  the  English  action  of  ejectment. 
The  decree  could  be  arrived  at  only  by  affirming  all  matters 
necessary  to  the  proof  of  the  plaintiff's  title,and  by  negativing 
all  matters,  perhaps  whether  pleaded  or  not,  which  would 
enable  the  defendant  to  resist  such  a  decree.  It  is  unneces- 
sary, however  in  justification  of  my  judgment,  to  push  the 
proposition  so  far,  for  it  is  quite  clear  that  the  will  was 
pleaded  by  the  defendant  at  every  stage  in  the  Court  below. 
Then  it  is  sought  to  avoid  the  effect  of  the  decree  by  shew- 
ing that  the  Court,  following  the  former  judgment  of  the 
Privy  Council,  wholly  excluded  the  question  of  this  will. 
This  is  so,  and  if  the  defendant's  case  was  substantially 
prejudiced  by  this  proceeding,  it  would  have  been  a  good 
ground  for  an  application  to  the  superior  Court  for  further 
enquiry.  That  Counsel  in  not  pressing  the  point  were 
mistaken,  is  answered  by  the  passage  of  Neratius  quoted  by 
me  during  the  Advocate  General's  argument,  '*  cum  de  hoc, 
an  eadem  res  est  quseritur,  hsdc  spectanda  sunt:  personse:  id 
ipsum  de  quo  agitur :  cdusa  proxima  actionis :  necjaraintereet, 
qua  rcdione  quia  ea/m  cauaam  actionis  competere  sibi  exia- 
timdaaet :  perinde,  ac  si  quis,  posteaquam  contra  eum  judi- 
catum  esset,  nova  instrumenta  causae  suae  repperisset(a).'' 
That  the  law  as  to  a  cause  of  action  applies  with  at  least  equal 
force  to  a  possible  exception,  whether  taken  or  not,  there 
exists  no  doubt.  As  to  the  law  of  the  subject,  and  the  rule 
derivable  from  the  numerous  cases  cited,  there  is,  I  be- 
lieve, no  difference  of  opinion  between  the  bar  and  the 
court.  Hunter  v.  8tewart  followed  naturally  from  the 
nature  of  equitable  pleadings.  A  plaintiff  cannot  say  gene- 
rally, I  am  entitled  to  such  relief,  but  he  must  allege  the 
particular  grounds  upon  which  he  seeks  it,  and  he  must 
further  state  everything  which  he  intends  to  prove.  The 
matter  in  that  case  was  not  ''  res  judicata"  because  *'  the 
allegations  and  equity  of  the  one  bill  are  different  from  the 
all^ations  and  equity  of  the  other."  This  decision  is  how- 
ever   supposed  to  have  over-rule^    that  of  Wigram  V, 

{a)  Dig.  Lib.  44.  Tit «,  Sec,  27. 
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C.  in  Henderson  v.  Henderson  :  but,  if  the  actual  decision       1864. 

t/«/y  11. 
in  that  case  had  been  in  conflict  with  that  of  the   Lord  jz.  j.  j^o.  S8 

Chancellor  in  Hunter  v.  Stewart,  His  Lordship  would  ^^  ^^^^- — 
scarcely  have  said,  "  but  I  find  no  authority  for  the  position  in 
civil  suits,  and  no  case  was  cited  at  the  bar^  nor  have  I 
been  able  to  find  any,  in  which  a  decree  of  dismissal  of  a 
former  bill  has  been  treated  as  a  bar  to  a  new  suit  asking 
the  same  relief  but  stating  a  different  case,  giving  rise  to  a 
different  equity."  Undoubtedly  there  are  in  Henderson  v. 
Henderson  at  p.  15  some  general  dicta,  which,  unless  read, 
as  we  are  bound  to  read  them,  with  reference  to  the  facts  of 
that  case,  would  conflict  with  the  decision  in  Hunter  v, 
Stewart,  The  decision  itself,  however,  discloses  no  conflict 
whatever.  The  plantiff  in  equity  sought  relief  on  account 
of  various  irregularities,  alleged  by  him  to  have  been  com- 
mitted by  the  Court  in  Newfoundland,  from  which  an  ap- 
peal lay  to  the  Privy  Council  which  had  power  to  stay 
execution  pending  the  appeal,  and  to  remedy  in  appeal  the 
irregularities,  if  any  such  had  been  committed.  It  was 
quite  clear,  therefore^  that  the  plaintiff  had  made  no  case 
for  an  injunction  against  an  action  upon  the  colonial 
judgment. 

Seddon  v.  Tutop(a)  is  a  case  upon  which  we  did 
not  remark  in  our  oral  judgments.  It  was  an  action 
for  goods  sold,  and  the  plea  was  a  recovery  of  £71-10 
for  the  damages  sustained  as  well  by  means  of  not  per- 
forming the  same  identical  promises,  &c.  The  facts  were 
that  the  plaintiff  had '  given  no  evidence  on  the  writ  of 
enquiry  as  to  the  good  sold.  The  replication  denied  that  the 
promises  declared  upon  were  the  identical  promises,  for 
the  non-performance  of  which  the  said  sum  wga  recovered. 
Lord  Kenyon  says,  "  The  issue  was  whether  the  damages 
demanded  in  this  action  have  been  already  satisfied  by  the 
recovery  in  the  former  action,  and  most  clearly  they  have 
not.  On  this  narrow  question,  the  only  one  raised  by  the 
pleadings  both  formally  and  substantially,  justice  was  with 
the  plaintiff,  and  the  case  is  no  authority  whatever  for  the 
position,  that  a  new  suit  can  be  brought  for  a  position  of 
the  same  demand  because  that  portion  has  not  for  some 

(^)  6  T.  R.  697. 


14G  MADBAS  HIGH  COURT  REPORTS. 

1864.     '  reason  been  the  subject  of  enquiry."    A  comparison  of  the 

A  A.^No.a  P^®* ^^ ^^^ **®®  ^*'^  ^^^ ^  Bagot v.  William8[a)  will  shew 
of  ^^^^'      that  this  is  so. 

It  is  not  for  us,  sitting  in  this  Court,  to  comment  upon 
the  question,  whether  the  course  taken  by  the  Lords  of  the 
Privy  Council  was  justifiable  or  not.  It  is  sufficient  to  say 
that  there  is  a  decree  of  a  superior  Court  distinctly  declar- 
ing that  the  plaintiff  is  against  the  present  appellant 
entitled.  I  entertain  no  doubt  whatever  that  the  efiect  of 
this  decree  is  to  bar  the  cause  of  action  at  present  set  up, 
because  it  is  res  jifdiccUa,  the  matter  of  it  being  an  excep- 
tion to  the  plaintiff's  cause  of  action  which  that  decree 
must  have  over-ruled. 

There  is  no  question  here  of  bills  of  review,  if  our 
procedure  admitted  of  them,  or  if  an  inferior  Court,  could 
enter  in  such  a  bill  if  it  were  admissible.  The  case  is 
simply  one  of  a  new  suit,  brought  by  a  defeated  defendant 
upon  a  plea  which  he  had  already  pleaded  in  the  suit  in 
which  judgment  was  given  against  him. 

It  is  unnecessary  to  consider  now  the  different  positions 

of  a  plaintiff  whose  bill  has  been  dismissed,  and  of  a  defend- 

•       ant  whose  plea  must  have  been  over-ruled  to  justify  the 

decree  passed.    The  case  seems  to  me  a  very  plain  one,  aiid 

this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed, 

(a)  2  B.  &  C.  235. 

Judgment  of  the  Lords  of  the  Judicial  Committee  of  the  Privy  Cotrndi  upon 
the  appeal  of  Katama  Ndehiydr  v.  the  Bdjdof  Sioageng^^  from  the  Sadr 
jHwtkt  'Addlat  at  Mad/roe ;  deUvered  30M  November  1863. 

Present : 
Lord  Justice  Kkiohi^B&ucx. 
SiE  Edwakd  Rtan. 
.     .       Lord  Justice  Turner. 


Sir  Lawrence  Peel. 
Sii  Jambs  W.  Colville. 

The  subjeet  of  ilus  Appeal,  and  of  the  long  litigation  which  has  pre- 
ceded it,  is  the  samindari  of  SiTagenge,  in  the  District  of  Madura  and 
Presidency  of  Madras. 

This  zamlnd&rf  is  said  to  have  been  created  in  the  year  1780  by  the 
then  Nawftb  of  the  Carnatic,  in  farour  of  one  JShasararoaj  on  the  cxtinc« 
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tion  of  whose  lineal  descendauts  in  1801  it  was  treated  as  an  escheat  by        1864. 
the  East  India  Company,  which  had  then  become  possessed  of  the     July  11. 
soverei^  rights  of  the  Nabobs  of  the  Camatic,  and  was  granted  by  the  ~r,  a.  No.  38 
Madras  GoTenunent  to  a  person  whom  we  shall  distingoish  bj  one  of  his       of  1 864. 
many  names  as  Gauri  Vallaba.    He  had  an  elder  brother  named  Oya  "  " 

T6var,  who  predecessed  him,  dying  in  1815.    The  zamlndar  himself  died 
on  the  19ih  of  July,  1829. 

He  had  had  seven  wives,  of  whom  three  only  survived  him.  Of  the 
deceased  wives  the  first  had  a  daughter  (since  dead),  who  left  a  son  named 
Vaduga  T^var ;  the  second  had  a  daughter  named  B6ddaga :  the  third  had 
two  danght^rs,  Kota  and  Katama,  the  present  appellant ;  and  the  fourth 
was  childless.  The  three  surviving  widows  were  Angamuttu  N&chiyir. 
Parvata  N&chiyir,  and  Muttu  Viray  Nachiy&r.  Of  these  Parvata  was 
enceinte  at  the  time  of  her  husband's  death,  and  afterwards  gave  birth  to 
a  daughter  named  Saumia.    The  two  others  were  childless. 

Oya  T6var  the  brother  left  three  sons,  of  whom  the  eldest  was  named 
Muttu  Vaduga. 

The  zamlndirf  is  admitted  to  be  in  the  nature  of  a  principality, — 
impartible,  and  capable  of  enjoyment  by  only  one  member  of  the  family 
at  a  time.  But  wnatever  suggestions  of  a  special  custom  of  descent  may 
heretofore  have  been  made  (and  there  are  traces  of  such  in  the  proceed- 
ings), the  rule  of  succession  to  it  is  now  admitted  to  be  that  of  tne  gene- 
rai  Hindfi  law  pre? alent  in  that  nart  of  India,  with  such  qualifications 
only  as  flow  from  the  impartible  cnaracter  of  the  subject. 

Hence  if  the  samfnd&r,  at  the  time  of  his  deatu,  and  his  nephews 
were  members  of  ao  undivided  Hindft  family,  and  the  aamfnd&rl,  though 
impartible,  was  part  of  the  common  family  property,  one  of  the  nephews 
was  entitled  to  succeed  to  it  on  the  death  of  his  uncle.  If^,  on  the  other 
hand,  the  samind&r,  at  the  time  of  his  death,  was  separate  in  estate  from 
his  brother's  family,  the  zamindari  ought  to  have  passed  to  one  of  his 
widows,  and  failing  his  widows  to  a  daughter,  or  descendant  of  a  daughter, 
preferably  to  nephews ;  followiiuj  the  course  of  succession  which  the  law 
prescribes  for  separate  estate.  These  propositions  are  incontestable ;  but 
Gauri  Vallaba's  widows  and  daughters  nave  advanced  a  third,  which  is  one 
of  the  principal  matters  in  question  in  this  ap[>eal.  It  is,  that  even  if  the 
late  zainindar  continued  to  be  generally  undivided  in  estate  with  his  bro- 
ther's family,  this  aamind&rf  was  his  self-acquired  and  separate  property, 
and  as  such  was  descendible,  like  separate  estate,  to  his  widows  and 
daughters  and  their  issue  preferably  to  his  nephews,  though  the  latter,  as 
co-parceners,  would  be  entitled  to  his  share  in  the  undivided  property. 
Upon  this  view  of  the  law  the  question  whether  the  family  were  undivided 
or  divided  becomes  immaterial.  The  material  question  of  fact  would  be 
whether  the  zamfnd&rl  was  to  be  treated  as  self-acquired  separate  pro- 
perty, or  as  part  of  the  common  family  stock. 

Whichever  may  have  been  the  proper  rule  of  succession,  it  is  certain 
that,  if  not  on  the  death  of  Gauri  VaUabu,  at  least  on  the  failure  of  his 
male  issue,  being  demonstrated  by  the  birth  of  his  ]>08thumou8  daughter, 
his  nepheW;  Muttu  Vaduga  T6var,  obtained  possession  of  the  zamlnd&rl. 
He  seems  to  ha?e  set  up  an  instrument  whicn  in  the  proceedings  is  called 
a  will.  On  the  appellant's  side  this  is  treated  as  a  forgery.  The  respon- 
dent, denying  the  forgery,  does  not  now  treat  the  document  as  a  testamen- 
tary disposition,  or  aa  material  to  his  title ;  and  it  may  therefore  be  dis- 
missed from  consideration.  Muttn  Vnduga  obained  possession  with  the 
concurrence  of  various  members  of  the  ftmdly,  and  of  Government  and  its 
officers,  as  u  shown  by  the  documents  at  pp.  62  and  63  of  the  Appendix. 
He  afterwards  obtained  from  the  then  three  surviving  widows  the  r4z1n&- 
ma,  or  agreement,  set  out  at  p.  64  of  the  Appendix.  He  continued  in 
possession  without  litigation,  if  not  without  dispute,  until  his  death,  which 
took  place  on  the  Slst  of  July,  1831 ;  and  was  then  succeeded  by  his  eldest 
son,  Bdddagurusv&ni  T6var. 

Soon  after  this  event  began  the  litigation  concerning  this  property, 
which  has  now  continued  upwards  of  thirty  years.  Its  nistory  may  be 
conveniently  divided  into  three  periods  -.  the  first  beginning  with  the  in- 
stitution of  Suit  No.  4  of  183S,  and  ending  with  the  order  of  the  Queen 
in  Council  ii^  1844;  the  second  beginning  irom  tke  date  of  that  order,  and 
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1864.        ending  with  the  death  of  the  widow,  Angamuitu,  on  the  23rd  of  June, 
July  11.      1 850 ;  and  the  third  being  that  which  covers  the  proceedings  which  have 
^B7a.  No.  3«  been  had  since  Anganrmttu  died. 
of  1864.  The  Suit  No.  4  of  1832  was  brou^jht  by  Velli  Nichij&r,  the  daughter 

of  Gauri  ValUba  by  his  first  wife,  on  oehalf  of  her  infant  son  Muttu  Va- 
duga.  It  ciaimed  the  zamfndarf  for  the  infant  by  virtue  of  an  'arzi  said 
to  have  been  seut  to  the  Collector  by  Qauri  Vallaba  in  1822,  according  to 
which  the  succession  would  be  to  the  son  of  a  daughter  in  preference  to 
his  widows,  and  a  fortiori  in  preference  to  his  brother's  descendants. 
The  defence  to  this  suit  insisted  that  the  zamlnd4rl  had  been  granted  to 
Gauri  Vallaba  solely  in  consequence  of  his  relationship  to  the  former  za- 
mlndars,  and  was  therefore  (o  be  treated  as  part  of  the  undivided  family 
estate,  and,  as  such,  descendible  to  the  eldest  oi  the  male  co-parceners  in 
preference  to  any  descendant  in  the  female  line  from  Gauri  Vallaba.  The 
leply  did  not  raise  any  distinct  issue  as  to  the  character  of  the  family, 
whether  divided  or  undivided,  but  insisted  that  the  zamlndiirl  was  to  be 
regarded  as  the  self-acquired  aiid  separate  property  of  Gaufi  Vallaba,  and 
ought  lo  pass  by  virtue  of  the  'arzf  to  the  plaintiff. 

lu  1833  two  other  suits  were  instituted  against  the  zamlnd&r  ia 
possession.  Of  these  that  distinguished  as  No.  4  may  be  left  out  of  con- 
sideration, inasmuch  ns  the  plaintiff  in  it  rested  bis  title  on  an  alleged 
adoption  by  Gauri  Vallaba,  of  which  he  failed  to  give  satisfactory  proof. 
Sucji  a  title,  if  established,  would  of  course  have  been  paramount  to  tho 
claims  of  either  the  nephews  or  the  widows. 

No.  3  of  1833  is,  however,  the  most  important,  with  reference  to  this 
appeal,  of  the  three  suits  now  under  consideration.  It  was  brought  by 
Angamuttu,  the  fifth  wife,  and  the  elder  of  the  three  widows  of  Gauri 
VaUttba.  She  set  up  au  adoption,  or  quasi  adoption,  of  Gauri  Vallaba,  by 
the  widow  of  the  last  zamfnaAr  of  the  elder  line,  and  treated  this  as  the 
consideration,  or  a  principal  consideration,  for  the  grant  of  the  zamio- 
dar(  made  to  him  by  the  East  India  Company,  and  she  insisted  that 
Muttu  Vaduga  T^var,  on  her  husband's  death,  got  possession  of  the  za- 
minddii,  of  which  she  was  the  legal  heiress,  by  means  of  the  forged  wilL 
The  defence  to  this  suit,  so  far  as  it  related  to  the  title  of  the  zamfndir 
in  possession,  was  substantially  the  same  as  that  made  to  the  Suit  No.  4 
of  1832;  but  it  also  denied  the  alleged  forgery  of  the  will,  and  insisted 
on  the  razf uAma  executed  by  Angamuttu  and  the  other  widows  to  Muitu 
Vaduga  Tevar.  In  her  reply  Angamuttu  did  not  raise  any  distinct  issue 
as  to  the  division  or  non-aivision  of  the  family.  She  submitted,  as  an 
issue  of  fact,  that  the  zamiudarl  had  been  acquired  by  the  sole  exertions 
and  merits  of  her  husband  ;  and,  as  an  issue  of  law,  that  what  is  acquired 
by  a  man,  without  employment  of  his  patrimony,  shall  not  be  inherited  by 
his  broihers  and  co-heirs,  but  if  he  dies  without  male  issue  shall  descend 
to  his  widows,  his  daughters,  and  parents,  before  going  to  his  brothers  or 
remoter  coUaterals. 

These  three  suits  were  all  dismissed  by  the  Provincial  Court. 
We  have  not  the  decree  or  decrees  of  dismissal,  but  it  seems 
probable  that  they  were  heard  and  disposed  of  together.  It  also 
appears  that,  although  there  was  not  in  any  of  them  a  distinct 
issue,  whether  Gauri  Vallaba  and  his  nephews  were  or  were  not  an 
undivided  Iliudu  family,  some  evidence  was  given  in  the  Suit  No.  4  of 
1832  to  show  that  he  and  his  brother  were  separate  in  estate.  There  waa 
^  an  appeal  in  each  of  the  three  suits,  and  these  were  heard  together,  and 
disposed  of  by  the  decree  of  the  Sadr  Court,  which  is  set  out  at  p.  270 
of  the  Appendix.  That  decree  dismissed  No.  4  of  1833  on  the  ground 
that  the  plaintiff  had  failed  to  prove  his  alleged  adoption  by  Gauri  Vallaba, 
and  it  dismissed  No.  4  of  1832  on  the  ground  that  the  succession  to  the 
zamindiri  was  governed  by  the  general  Hindii  law,  and  not  by  any  parti- 
cular or  customary  canon  of  descent ;  so  that,  if  descendible  as  separate 
estate,  it  would  go  to  the  widows  of  Gauri  Vallaba  in  preference  of  a 
grandson  by  a  daughter.  In  the  Suit  No.  3  of  1832  it  decided,  first,  that 
as  a  matter  of  fact  the  zamludcirf  was  the  self-acquired  and  separate 
property  of  Gauri  Vallaba :  secondly,  that  according  to  the  opinion  of  the 
panlits  whom  it  had  consulted,  the  rule  of  succession  to  the  zamfnd&rf» 
though  self-acquired,  would  depend  on  the  fact  whether  the  brothers  had 
or  iwd  UQt  d&yided  their  ancestral  estate  j  that  in  the  former  c«s6  it 
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would  belong  to  the  widow,  and  in  the  latter  to  the  nephew ;  lliirdly,  that        igg^ 
upon  the  whole  evidence  the  brothers  must  be  taken  to  have  divided  their      /^/^  ij 
ancestral  property;  and  lastly,  that  thu  plaintiff  Anjjan.uttu  was  entitled    »  j    >v  '  -^q 
to  recover  the  zamind&ri,  not  having  forfeited  her  riglits  by  the  execution       of'lt&i 
of  the  rasfndma.  ji -^ — 

Against  this  decree  the  zamlnddr^then  in  possession  appealed  to  Her 
Majesty  in  Council.  The  order  made  on  that  appeal  on  the  19tb  of  June, 
18^,  was  that  the  decree  of  the  Sadr  Court  should  be  reversed,  with 
liberty  to  the  respoudent,  AnpaniMttu,  to  bring  a  fresh  6uit,  notwith- 
standing the  decree  of  the  Provincial  Court,  at  any  time  within  three  years 
from  the  filing  of  that  order  in  the  Sadr  Dlwdni  'Adilat.  The 
grounds  on  which  their  Lordships  who  recommended  this  order  proceeded 
were,  as  appears  from  the  Judgment  delivered  by  Dr.  Lushin^ton,  that  ' 
the  Sadr  Court  had  miscarried  m  deciding  the  question  of  division,  which 
was  not  one  of  the  points  reserved  in  the  cause,  nor  was  expressly  raised 
upoa  the  pleadings,  but  that  the  respondent  ousht  to  be  allowed  to  re- 
medy the  omission  in  a  new  suit-  And  their  loroships  added,  that  though 
tbey  could  make  no  order  on  the  subject,  it  would  be  exceedingly  desira- 
ble that  it  should  be  known  to  all  those  who  were  interested  in  the 
property  that  the  Question  of  division  or  non-division  appeared  to  be  the 
only  poiut  on  which  the  main  question  of  title  to  the  property  would  ulti- 
mateW  depend. 

Oti  the  20th  of  Augiist,  1845,  Angamuttu  commenced  her  second 
suit  in  formd pauperis.  In  the  interim  i36ddaguru  T6var  had  died ;  and 
the  zamfnd4r(  had  passed  to  his  brother  Gauri  Yallaba,  the  father  of  the 
respondent,  aud  he  with  a  younger  brother  were  the  defendants  to  the 
new  suit.  In  her  plaint  the  widow,  after  stating  the  pedigree  of  the 
family,  some  of  the  former  proceedings,  and  the  desire  of  Velu  Nachi^dr, 
thb  widow  of  the  last  zamind^r  of  the  elder  line,  to  make  Gauri  Yallaba, 
the  first  of  tJiat  name  whom  we  have  mentioned,  her  successor,  proceeds 
to  allege  that  with  that  object  she  had  caused  him  and  his  elder  brother 
Oya  T^var  to  make  a  partition  of  iheir  ancestral  property  as  early  as  the 
year  1792.  The  plaintiff  then  excuses  her  omission  to  plead  this  fact  in 
the  previous  suit  by  saying  that  she  had  been  advised  it  was  only  neces- 
sarv  for  her  to  show  that  her  husband  had  been  adopted  by  V61u  Ndchiyar, 
and  that  the  zamfnd^  was  his  soif-acquisition.  She  then  proceeds  to 
allege  that  on  the  death  of  V^lu  Nachijdr  he  actually  became  zamindar 
until  he  was  dispossessed  by  the  usurpers ;  on  whose  defeat  and  destruc- 
tion by  the  £ast  India  Company  he  was  again  put  into  possession  under 
their  grant.  She  also  in  this  suit  makes  the  alternative  case  that  even  if 
no  partition  of  their  ancestral  property  took  place  between  Gauri  Yallaba 
and  his  brother  Oya,  she,  as  the  eldest  widow,  was  entitled  to  the  zamlu- 
diri,  as  a  separate  acquisition,  in  preference  to  that  brother's  descendants, 
aud  pleads  the  decision  in  what  is  called  the  Sandaiyar  case,  to  prove  that 
such  is  the  Uindu  law,  and  that  the  opinion  given  in  the  former  case  by 
the  Pandits  to  the  contrary  was  erroneous. 

In  bis  answer  the  first  aud  priucipal  defendant  recapitulated  the 
several  facts  relied  upon  by  Bdddaguru  in  the  former  suit  as  constituting 
]iis  title.  He  insisted  that  bv  the  aecision  of  the  Privy  Council  the  contest 
was  narrowed  to  the  issue  whether  the  brothers  were  undivided  in  estate 
or  not,  and  that  the  plaintiff  should  have  rested  her  claim  on  that  issue. 
He  contended  that  there  had  been  no  partition.  The  points  recorded  in 
the  suit  (appendix,  p.  24),  are  thus  somewhat  vaguely  stated  : — 

"  The  plantiff  to  prove,  by  means  of  documents  and  witnesses,  that 
division  took  place  in  1792.  As  the  defence  is  but  a  denial  of  this  cir- 
cumstance, the  defendant  cannot  be  called  upnn  to  establish  the  negative 
side  by  direct  proof.  But  the  defendant  will  have  to  prove  the  points 
mentioned  in  paragraphs  2  to  5  of  the  answer ;  and  he  is  required  to  use 
if  possible,  strong  arguments  against  the  points  particularly  spoken  of  by 
the  plaintifif." 

A  large  body  of  evidence  is  in  fact  given  by  each  side  on  the, 
oaestion  of  division  or  non-division.  The  case  was  heard  by  the  zila' 
Judge,  Mr.  Baynes,  whose  decree,  dated  the  27th  of  December,  1847, 
is  at  page  143  of  the  appendix.  The  effect  of  it  was  that  the  only 
question  really  open  between  the  parties  was  thf^t  of  diyisiQU  or  nou^ 
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1864.        division ;  that  the  plaintiff  had  failed  to  prove  the  partition  between 
Jufy  11.      Gauri  Vallaba  and  bis  brother  Oja;  and  that  her  suit  must  be  dismissed 

E  A  No  88    ^^^^  coals 
of  1864.  Against  this  decree,  and  on  the  6th  of  April.  1848,  Aneamuttu 

— ^ • —  appealed  to  the  Sadr  Court.    The  defendant  Gauri  Vallaba  tben  died,  and 

his  infant  son,  the  present  respondent,  came  in,  and  on  the  5th  of 
November,  1819,  filed  an  answer  to  the  appeal.  Before  the  appeal  was 
heard,  and  on  the  24th  of  June,  1860.  Angamuttu  also  died,  and  with 
her  death  ended  the  second  stage  of  this  long  litigation. 

On  the  death  of  Angamuttu  the  Court  seems  to  have  issued  a 
notice  ia  the  form  ordinarily  used  on  the  abatement  of  an  appeal  b/  the 
death  of  the  appellant,  callmg  upon  the  heirs  of  the  deceased  to  come 
forward  and  prosecute  the  suit.  This  form  of  notice,  it  is  obvioua,  was 
not  strictly  applicable  to  a  case  like  the  present,  where,  upon  the  death  of 
a  Hindu  widow,  the  right  of  action  formerly  vested  in  her  devolves  not 
upon  her  heirs,  but  upon  the  next  heirs  of  her  husband ;  and  to  this 
circumstance  may  be  traced  some  of  the  confusion  which  is  observable  in 
the  subsequent  proceedings.  Such  as  it  was,  however,  the  notice 
brought  into  the  field  three  sets  of  claimants.  The  first  consisted  of 
B6daaga  Nachiyar,  Ihe  daughter  of  Gauri  Vallaba  bv  his  second  wife,  and 
Kota  and  the  present  appeUant,  his  daughters  by  nis  third  wife.  They 
claimed  as  the  rightful  heirs  of  the  zamindari,  if  it  passed  as  aeparate 
property,  next  in  succession  to  the  widow  Anmmuttu ;  but  consiaering 
its  impartible  nature,  they  expressed  their  willingness  that  it  should  be 
enjoyed .  first  by  B6ddaga  for  her  life,  next  by  Kola  for  her  life,  and 
lastly  by  the  appellant.  They  treated  Saumia,  the  daughter  by  the  sixth 
wife,  as  excluded  from  the  succession  by  reason  of  her  marriage  with 
B6ddaguru,  and  of  her  being  tben  a  childleBS  widow* 

Saumia,  liowever,  came  forward  by  a  separat-e  petition,  claiming  to 
be  heiress  both  to  Angamuttu  and  the  zaniind4rf,  by  virtue  of  an  instru- 
ment alleged  to  have  been  executed  by  Angamuttu  in  her  lifetime. 

A  third  claimant  was  Muttu  Vaduga,  the  plaintiff  in  the  dismissed 
suit  of  1832.  His  contention  was  that  though  the  decree  in  that  suit 
may  have  been  right  in  preferring  to  his  claim  that  of  Angamuttu,  hit 
title  as  grandson  was  nevertheless  preferable  to  that  of  daughterst  and 
that  on  the  death  of  the  widow  he  became  entitled  to  the  zamindiri. 

Counter-petitions  were  filed  on  behalf  of  the  respondent,  objecting 
to  the  revival  of  the  appeal  by  any  of  these  claimants ;  and  it  is  observa- 
ble that  he  then  insisted  that  they  ought  to  be  compelled  to  bring  fresh 
suits  for  the  trial  of  their  alleged  rights,  in  order  to  give  him  the  means 
of  alleging  and  proving  certain  special  matters  of  detence  against  them, 
of  which  he  would  not  have  the  benefit  in  the  suit  of  Angamuttu. 

The  Sadr  Court,  in  dealing  with  these  claims  to  prosecute  the 
appeal,  has  made  three  different  and  inconsistent  orders. 

By  the  first,  dated  21st  October,  1860  (appendix,  p.  290),  it  held 
that  none  of  the  claimants  could  prosecute  the  appeal,  wbich  it  directed 
to  be  removed  from  the  file,  but  left  any  of  them  at  liberty  to  bring  a  new 
action  to  enforce  their  respective  claims,  provided  it  was  commenced 
before  the  30th  of  April,  1851. 

They  all  petitioned  for  a  review  of  this  order ;  counter-petitions  were 
filed  on  behalf  of  the  respondent ;  and  the  Court,  bj  its  order  of  the  1st 
of  May  1851,  notwithstanding  an  adverse  opinion  given  by  its  Pa^iits  on 
the  7th  of  March  preceding,  reversed  its  former  order,  and  directed  the 
appeal  to  be  replaced  on  the  file,  and  the  several  claimants  to  be  made 
supplemental  appellants ;  resolving  to  hear  the  appeal,  and,  if  it  should 
be  sustained,  to  aetennine  the  mode  in  which  their  rights. as  against  each 
other  and  the  defendant  should  be  tried.  ^ 

On  the  19th  of  April  1862.  the  Court,  apparently  of  its  own  mere 
motion  on  taking  up  the  record  of  the  appeal,  reversed  this  order  of  the 
1st  of  May  1851,  and  ruled  that  the  several  claimants  could  not  be  heard 
on  the  appeal,  but  might  prosecute  their  respective  rights  in  the  court  of 
first  instance,  which  court  was  to  be  guided  in  the  admission  and  hearing 
of  their  claims  by  the  regulations  in  force ;  and  the  appeal  was  again  re- 
moved firom  the  file. 

Thereupon  the  respondent  shifted  his  ground,  and  by  a  petition  dated 
the  30th  of  June  1852,  objected  to  the  last  order  and  prayed  for  a  review 
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of  it.    His  oontention  thea  was,  that  the  hein  next  in  succession  to  Anga-         ]  gQ4, 
maltn,  according  to  that  course  of  succession,  might  have  been  admitted      July  li. 
to  can^  on  the  appeal,  and  that  it  was  a  hardship  on  him  to  have  to  liti- '  ji  a  No  Z^ 
gate  his  title  with  them  in  a  new  suit.    The  Court,  however,  b^  its  pro-      '^  xg^^' 

ceedis^  of  the  16th  of  Sentember  1852,  adhered  to  its  order,  givmg  at  the  — ^ — ' 

same  time  a  not  very  intelligible  explauation  of  it« 

Of  the  three  daughters  of  Oauri  Vallaba  who  joined  in  the  first  of 
the  abovementioned  applications  to  the  8adr  Court,  the  appellant  alone 
brought  a  fresh  suit.  The  plaint  was  not' filed  until  the  5th  of  December 
1856,  but  there  seem  to  have  been  various  intermediate  proceedings  before 
both  the  zila'  and  Sadr  Courts.  These  are  referred  to  in  the  appellant's 
petition  of  appeal  at  page  260  of  the  Appendix,  line  51,  but  are  nowhere 
stated  in  detail.  Her  plaint  stated  that  her  father  and  his  brother  Oya 
T^var  were  divided  in  estate  prior  to  1801,  and  were  then  living  sepa- 
rately ;  that  the  zamf  ndarf  was  granted  exclusive]^  to  the  former,  and  was 
therefore  his  self>acq<iisition  and  enjoyed  by  him  in  exclusion  of  his 
brother. 

The  appellant's  title  in  succession  to  Angamuttu  is  thus  stated : — 
*'  The  samf od&rf,  which  is  the  self-aoqaisition  of  the  plaintiff's  father  after 
bis  division  with  Ova  Tevar,  belonj^s  on  the  death  of  his  widow  Anga- 
muttu  to  his  second  daughter  the  plaintiff,  who  has  male  and  female  issue ; 
whilst  his  first  daughter  Bdddaga  has  no  issue,  and  the  third  daughter 
Saumia  is  a  widow."  In  the  seventh  para^ph  (Appendix,  p.  251), 
(though  Uie  point  is  not  taken  so  distinctly  as  in  the  suit  of  Angamultu) 
she  e£aims  tne  samfnd&ri  as  her  father's  self-acquisition  irrespectively  of 
the  alleged  partition  with  his  brother,  and  the  question  of  division. 

The  answer  took  a  formal  objection  to  the  sui^,  viz.,  that  it  was 
brought  against  the  guardian  of  the  infaot  samindar,  and  not,  as  it  ought 
to  have  been,  against  the  infant  jointly  with  his  guardian.  It  also  insisted 
on  the  Reffulation  of  limitation  and  the  decree  of  the  17th  of  December 
1847,  as  bars  to  the  appellant's  claim.  It  further  impeached  her  title  as 
the  heir  next  in  succession  to  Angamuttu  in  that  line  of  succession,  alleg- 
ing that  there  were  descendants  of  Gauri  Vallaba  through  his  elder 
widows,  and  it  a^ain  pleaded  many  of  the  facts  put  in  issue  in  the  suit  of 
1845  as  constituting  the  title  of  the  infant  zamind4r.  The  estate  being 
then  in  the  custody  of  the  Court  of  Wards,  the  Collector  was  made  a 
defendant,  and  put  in  a  similar  answer.  Replies  and  rejoinders  were  filed ; 
but  without  settlii^  any  issues  or  taking  any  evidence  in  the  cause,  the 
lila'  Judge  (Mr.  Cotton)  on  the  25th  of  August  1869,  dismissed  the  suit, 
together  with  the  Suit  No.  4  of  1857,  which  had  been  instituted  by 
Saumia,  but  with  which  we  have  no  concern.  His  reasons  for  dismissing 
the  appellant's  suit  were : — first,  that  upon  the  question  of  division  she 
was  concluded  by  the  decree  of  1847,  waich  he  treated  as  a  judgment  in 
f^m,  made  final  by  the  removal  of  the  appeal  from  the  file ;  and,  secondly, 
that  it  was  clear  upon  the  opinions  of  the  Paqdits,  that  the  zamindarf, 
whether  self-acquired  or  not,  could  not  descend  to  the  widow,  nor,  a 
foffiioriy  to  a  daughter,  except  in  the  event  of  the  zamiudar  having  been 
of  a  divided  fami^. 

The  appellant  appealed  from  this  decision  to  the  Sadr  Court,  pry- 
ing that  the  suit  might  be  remanded  for  adjudication  on  the  merits.  Uler 
appeal  was  dismiBsea  by  a  decree  dated  the  6th  of  November  1859.  The 
Sadr  Court  seems  also  to  have  considered  that  by  the  dropping  of  the 
appeal  on  Angamuttu's  death  the  decree  of  1847  had  become  final,  and, 
as  such,  was  an  effectual  bar  to  the  ap(ielhint's  claim.  On  the  3rd  of 
March  1860,  the  Sadr  Court  refused  to  give  the  appellant  leave  to  appeal 
to  Her  Majesty  in  Council  i  but  speciiu  leave  was  afterwards  given  on 
the  recommendation  of  the  Committee. 

The  present  appeal  is  against  the  decree  of  the  Sadr  Court  of  the  5th  , 
of  Novemoer  1859,  and  its  order  of  the  3rd  of  March  1860,  and  the 
decree  of  the  S5th  of  Auffust  1859.  It  is  also  against  the  order  of  the 
Sadr  Court  of  1852,  ana  the  decree  of  the  Civil  Court  of  Madura  of 
l)7th  December  1847.  If,  therefore,  the  latter  decree  is  in  truth  a  bar  to 
the  appellant's  obtaining  effectual  relief  in  her  original  suit,  the  appeal 
seeks  oy  re-opening  that  decree  to  remove  the  bar. 

And  here,  before  goinj;  further,  their  Lordships  deem  it  right  to  remark 
shorilj  upon  the  extraordinary  doctrine  touching  this  decree  which  was 
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1864.        propounded  by  the  zila'  Judge  when  dismissing  the  suit  of  1856  ;  be- 
Julif  11.      cause  i(  unnoticed  here,  as  it  seems  to  have  been  unnoticed  by  the  Sadr 
R.  A,  No.  88  Court,  it  may  find  acceptance  with  other  unprofessional  Judees  and  em- 
of  1864.       barrass  the  course  of  justice  in  India.    Their  Lordships  would  otherwise 
thiuk  it  unnecessary  to  observe  that  a  judgment  is  not  a  judgment  in  rem, 
because  in  a  suit  by  A  for  the  recovery  of  an  estate  from  B  it  has  deter- 
mined an  issue  raised  coucernin^  the  status  of  a  particular  person  or 
family.    It  is  clear  that  this  particular  judgment  was  nothing  but  a  judg* 
inent  inter  partes  ;  and  the  only  question  which  could  properly  arise  con- 
ct*rning  it  in  the  suit  of  1856  was  to  what  extent,  {is  such,  it  was  binding 
un  the  appellant. 

Their  Lordships  also  feel  constrained  to  observe  that  the  various  pro- 
ceedings which  have  taken  place  since  Angamuttu'sdeath  have  signally 
failed  to  do  justice  between  the  parlies,  or  to  dispose  of  the  matters  in 
dispute  between  them  by  anything  approaching  to  a  regular  course  of 
trial  and  adjudication.  When  Augamuttu  died  the  decree  of  1847  was 
not  a  final  decree.  An  appeal  was  pending  against  it.  £ither  it  was 
binding  upon  those  who  in  the  event  of  her  title  being  a  good  one  would 
succeed  to  the  saminddrf ,  or  it  was  not.  Those  persons  were  obviously 
not  her  heirs,  but  the  next  heirs  of  her  husband  according  to  the  canon  of 
Hindu  law,  which  defines  the  succession  to  separate  estate.  It  ought  not, 
their  Lordships  conceive,  to  have  been  a  difficult  matter  to  ascertain  the 
persons  answering  to  this  description.  If  the  decree  were  in  its  natnre 
binding  on  them,  they,  when  ascertained,  ought  to  have  been  allowed  to 
prosecute  the  appeal.  If  the  decree  were  not  binding  upon  them,  it  ou^ht 
not  to  have  been  treated  as  an  obstacle  to  the  full  trial  and  adjudication 
of  their  rights  in  an  original  suit.  The  Sadr  Court,  however,  after  mak- 
ing two  other  and  inconsistent  orders,  referred  the  parties  to  an  original 
suit ;  and  yet  a  suit  of  that  nature  when  brought  by  the  appellant  has 
been  since  disposed  of  against  her  summarily,  and  without  taking  evi- 
dence, on  the  ground  that  the  main  and  essential  issue  in  it  was  conclud- 
ed by  the  decree  of  1847.  Therefore  she  has  fallen,  so  to  speak, 
between  two  stools.  She  has  had  neither  the  benefit  of  the  appeal  against 
the  decree  of  1847,  nor  a  fair  trial  of  her  right  in  a  new  suit. 

It  has  been  ingeniously  argued  here  that  for  this  result  the  appellant 
is  herself  soltly  responsible  ;  that  the  suit  which  she  ought  to  have 
brought,  and  which  t-he  Sadr  Court  intended  her  to  bring,  was  one  in  tho 
nature  of  a  bill  of  revivor,  or  a  bill  of  revivor  and  supplement,  limited  to 
the  object  of  obtaioing  from  the  zila'  court  a  declaration  that  she  had 
established  her  title  to  stand  in  tho  place  of  Angamuttu,  and  carry  on  the 
former  suit.  Whether  the  procedure  of  the  courts  of  the  East  India 
Company  admitted  of  such  a  suit  (and  no  precedent  of  one  has  been 
produced,)  their  Lordships  are  not  prepared  to  say.  But  they  have  a 
very  strong  and  clear  opinion  that  such  was  not  the  nature  of  the  s«iit 
which  the  Sadr  Court  bad  iu  its  contemplation  when  it  made  its  order  of 
1852.  The' omission  to  reserve  the  hearing  of  this  appeal  until  the  deter- 
mination of  the  new  suit ;  its  removal  from  the  file,  which  seems  to  be 
tantamount  to  its  dismis&al  for  want  of  prosecution,  and  has  been  so  treat- 
ed in  these  proceedings ;  the  contention  of  the  respondent  himself  in  his 
counter-petitions  filed  in  opposition  to  the  first  applications  for  leave  to 
prosecute  the  appeal,~aU  point  to  the  conclusion  that  the  new  and  origi- 
nal suit  intended  was  one  in  which  the  whole  title  of  the  claimants  should 
be  again  pleaded  and  litigated. 

The  subsequent  and  obscure  Order  of  the  16th  of  Sept-ember  1852» 
(Appendix,  p-  248)  is  hardly  inconsbtent  with  this,  though  it  seems  to 
contemplate  that  the  decree  of  1847  might  prove  an  effectual  bar  to  the 
suit  which  the  Court  itself  had  directed.  Yet  if  there  was  ground  for 
this  apprehension,  in  what  a  position  had  the  Sadr  Court  placed  the 
claimants  ?  It  had  denied  to  them  the  power  of  prosecuting  tne  iwpeal ; 
it  had  thereby  made  final  that  which  was  not  in  its  nature  final ;  umI 
having  thus  tied  their  hands,  it  sent  tliem  to  wage  a  contest  in  a  new 
suit  in  which,  so  bound,  they  could  not  but  fail.  If,  therefore,  the  decree 
of  1847,  when  final,  was  binding  on  the  claimants,  the  Sadr  Court  onght 
either  to  have  dealt  with  the  appeal  on  the  merits,  or  it  ought  to  have  de- 
clared the  claimants  at  liberty  to  bring  aad  prosecute  the  new  suit,  not- 
withstanding that  decree. 
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In  either  view  of  the  case,  therefore,  there  was  a  grave  miscarriage        1864. 

«>f  justice  in  the  earliest  order  of  the  Sadr  Court  which  is  appealed  against,     Jufy  il- 

viz.,  thatof  the  19th  of  April  1852.    '  R.A.No.'6S 

It  seems,  however,  to  be  necessary,  in  order  to  determine  the  mode  of  1864. 
in  which  this  appeal  ought  to  be  disposed  of,  to  consider  the  question  whe- 
ther the  decree  of  1847,  if  it  had  become  final  in  Angamuttu's  lifetime, 
would  have  bound  those  claiming  Ihe  zamfndirf  in  succession  to  her.  And 
their  Lordships  are  of  opinion  that,  unless  it  could  be  shown  that  there 
had  not  been  a  fair  trial  of  the  right  in  that  suit— or,  in  other  words,  unless 
that  decree  could  have  been  successfully  impeached  on  some  special 
ground,  it  would  have  been  an  effectual  bar  to.  any  new  suit  in  the  zila' 
Court  by  any  person  claiming  in  succession  to  Angarauttu.  For  assuming 
her  to  be  entitled  to  the  zamfndciri  at  all,  the  whole  estate  would  for  the 
time  be  vested  in  her,  absolutely  for  some  purpose?,  though,  in  some  res- 
pects, for  a  qualified  interest :  and  until  her  death  it  could  not  be  as- 
certained who  would  be  entitled  to  succeed.  The  same  principle  which 
has  prevailed  in  the  Courts  of  this  country  as  to  tenants  in  tail  represent- 
ing the  inheritance,  would  seem  to  apply  to  the  case  of  a  Hindu  widow ; 
and  it  is  obvious  that  there  would  be  the  greatest  possible  inconvenience 
in  holding  that  the  succeeding  heirs  were  not  bound  by  a  decree  fairly 
and  properly  obtained  against  the  widow. 

But,  then,  assuming  that  the  succeeding  heirs  would  be  so  bound,  it 
was  strongly  insisted  ou  the  part  of  the  respondent  that  this  ComnHttee 
can  do  no  more  than  remand  the  cause,  with  directions  to  the  Saiir  Court 
to  hear  and  determine  the  appeal  against  the  decree  of  1847;  that  it  can- 
not itself  deal  with  the  merits  of  a  decree  of  a  zila'  Court,  until  they  have 
been  determined  by  the  appellate  Court.  Their  Lordships,  however,  are 
not  of  that  opinion.  The  appeal  was  ripe  for  hearing  by  the  Sadr  Court. 
Their  Lordships  have  before  tbem  all  the  materials  for  a  decision  upon  the 
merits,  which  nave  been  fully  argued  before  them.  They  conceive,  there- 
fore, that  they  are  not  bouna  to  yield  to  this  technical  objection.  On  the 
contrary,  they  think  that  it  is  competent  to  them  to  advise  Her  Mnjesty 
to  make  the  order  which  the  Sadr  Court  ought  to  have  made  in  1852,  and 
that  it  is  their  duty  to  do  so. 

The  substantial  contest  between  the  appellant  and  the  respondent  is, 
as  it  was  between  Angamuttu  and  the  respondent's  predecessors,  whether 
the  zamfndari  ought  to  have  descended  m  the  male  and  collateral  line  ; 
and  the  determination  of  this  issue  depends  on  the  answers  to  be  given  to 
one  or  more  of  the  following  questions  : — 

1.  Were  Gauri  Yallaba  and  his  brother  undivided  in  estate,  or 
had  a  partition  taken  place  between  them  1 . 

2.  If  they  were  undivided,  was  the  zamlnd^ri  the  self-acquired  and 
separate  property  of  Gauri  Vallaba  ?    And  if  so-— 

3.  What  is  the  course  of  succession  according  to  the  Hindu  law  of 
the  south  of  India  of  such  an  acquisition,  where  the  family  is  iu  other 
respects  an  undivided  family  f 

Upon  the  first  question  their  Lordships  are  not  prepared  to  disturb 
the  finding  of  Mr.  Baynes  in  the  decree  of  1847.  There  are  undoubtedly 
strong  reasons  for  concluding  that  Gauri  Yallaba  and  his  brother,  after 
the  acquisition  by  the  former  of  the  zamind&rl,  lived  very  much  as  if 
they  were  separate.  But  this  circumstance  is  not  necessarily  incon- 
sistent with  the  theory  of  non-division,  if,  as  was  likely,  the  family  and 
ncdivided  propertv  was  very  inconsiderable  in  comparison  of  the  separate- 
W-enjoyed  zamtna&rf.  And  Angamuttu,  having  admitted  that  the  bro- 
thers had  been  joint  in  estate,  ana  alleged  a  partition  at  a  particular  place 
and  time,  took  upon  herself  the  burthen  of  proving  that  partition ;  a 
burthen  from  which  it  must  be  admitted  she  has  not  satisfactorily  relieved 
herself.  Nor  can  their  Lordships  in  considering  this  question  be  unmind- 
ful of  the  presumption  which  arises  from  the  lateness  of  the  period  at 
which  the  allegation  of  division  was  first  made  ;  and  from  the  silence  of 
the  parties  in  the  suits  of  1832  and  1833,  as  well  as  in  the  suit  of  1823, 
which  is  mentioned  in  these  proceedings,  upon  the  subject  of  a  partition 
which,  if  it  had  ever  taken  place,  most  have  been  in  the  knowledge  of  all 
the  members  of  the  family. 

u 
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1864.  The  second  questioQ  their  Lordships  ha?6  no  hesitation  in  answering 

Jufy  11.      in  the  affirmative.    Every  Gonrt  that  has  dealt  with  the  question  has 

Jt.  A,  No,  8S    treated  the  zamfnddrl  as  the  self-acqaired  property  of  (Hurl  Vallaha. 

^1864.     Their  Lordships  oonoeivp  that  this  is  the  necessary  conelosion  from  the 

terms  of  the  grant,  and  the  circumstances  in  which  it  was  made.    The 

mere  fact  that  the  grantee  selected  bf  Government  was  a  remote  kinsman 

of  the  zamindirs  of  the  former  line  does  not,  their  Lordships  apprehend, 

bring  this  case  within  the  rule  cited  from  Strange's  Hindu  Law  by  Sir 

Hugh  Cairns. 

The  third  qnestion  is  one  of  nicety  and  of  some  difficulty.  The  con- 
clusion which  the  Courts  in  India  hare  arrived  at  upon  it,  is  founded  upon 
the  opinion  of  the  Pandits,  and  upon  authorities  referred  to  by  them.  Wd 
shall  presently  examine  those  opmions  and  authorities;  but  before  doing 
so,  it  will  be  well  to  consider  more  fully  the  law  of  inheritance  as  it  pre- 
vails at  Madras  and  throughout  the  southern  parts  of  India,  and  the 
principles  on  which  it  rests  and  by  which  it  is  governed.  The  law  which 
governs  questions  of  inheritance  in  these  parts  of  India  is  to  be  found  in 
the  Miti&shara,  and  in  chapter  2,  section  1,  of  that  work  the  right  of 
widows  to  inherit  in  default  of  male  issue  is  fully  consi^red  aim  dis- 
cussed. 

The  Mitakshar4  purports  to  be  a  commentary  upon  the  earlier  insti* 
tutes  of  Yijnavalkva :  and  the  section  io  question  begins  by  efiini^  a  text 
from  that  vrork,  wnicn  affirms  in  general  terms  the  right  of  the  widow  to 
inherit  on  the  failure  of  male  issue.  But  then  the  author  of  the  Mit&k- 
shara  refers  to  various  authorities  which  are  apparently  in  conflict  with 
the  doctrines  of  Y^2avalkya,  and,  after  revievring  those  authorities,  seeka 
to  reconcile  them  bv  coming  to  the  conclusion  '*  that  a  wedded  wife« 
being  chaste,  takes  the  whole  estate  of  a  man,  who,  being  separated  from 
his  co-heirs,  and  not  subsequently  re-united  with  them,  dies  leaving  no 
male  issae."  This  text,  it  is  true,  taken  by  itself,  does  not  carrv  the 
rights  of  widows  to  inherit  beyond  the  cases  in  which  their  husoaoda 
have  died  in  a  state  of  separation  from  their  co-heirs,  and  leaving  no  inale 
issue  ;  but  it  is  to  be  observed  that  the  text  is  propounded  as  a  qualifica- 
tion of  the  larger  and  more  general  proposition  in  favour  of  widows  ;  and, 
consequently,  that  in  construing  it,  we  have  to  consider  what  are  the 
limits  of  the  qualification,  raUter  than  ^hat  are  th^  limits  of  the  right. 
Now  the  very  terms  of  the  text  refer  to  cases  in  idiich  the  whole  estate 
of  the  deceased  has  been  his  separmte  property,  and,  indeed,  the  whole 
chapter  in  which  the  text  is  contained,  seems  to  deal  only  with  cases  in 
which  the  property  in  question  has  been  either  wholly  the  common 
property  of  an  united  family,  or  wholljr  the  separate  property  of  the  de- 
ceased husband.  We  find  no  .trace  in  it  of  a  case  like  that  before  ua,  in 
which  the  property  in  question  may  have  been  in  part  the  common  pro- 
perty of  a  united  family,  and  in  part  the  separate  acquisition  of  the  de- 
ceased ;  and  it  cannot,  we  think,  be  assumed  that  because  widows  take 
the  whole  estates  of  their  husbands  when  thev  have  been  separated  from, 
and  not  subsequently  re-united  with,  their  co-neirs,  and  have  died  leaving 
no  male  issue,  they  cannot,  when  their  husbinds  have  not  bean  so  sepa- 
rated, take  any  part  of  their  estates,  although  it  may  have  been  their  hus- 
band's senate  acquisition.  The  text,  therefore,  does  not  seem  to  as  to 
govern  this  case. 

Then  being  then  no  positive  text  governing  the  eaae  before  us* 
we  must  look  to  the  principles  of  the  law  to  guide  us  in  determining  it. 
It  is  to  be  observedy  in  the  first  place,  that  the  general  eoursa  of  deaoeat 
of  separate  property  according  to  the  Hindd  law  is  not  disputed,  tt  ia 
admitted  that,  according  to  thai  Itw,  su6b  property  deieenda  to  widows 
in  default  of  male  issue.  It  ia  upon  the  respondent,  therefore,  to  mafca 
out  that  the  property  here  in  question,  which  was  separatelyacqaiittdl» 
does  not  descend  according  to  the  general  comae  of  the  law.  The  wajf  fta 
which  this  is  attempted  to  be  done,  is  bv  sholring  a  general  state  of^o»- 
pareenaryship  as  to  the  famiiy  property ;  bat  asauming  this  to  have  beea 
proved,  or  to  be  presunable  from  there  being  no  disproof  of  the  ttonftal 
atato  of  co-pareenaryship,  thia  proof,  or  absence  of  proof,  eaanot  alter  the 
oaso,  unless  it  be  also  the  law  that  there  cannot  be  property  belonging  to 
a  member  of  an  united  Hiadii  family,  which  descends  in  a  course  diiforeot 
from  that  of  the  desceat  of  a  share  of  the  property  held  in  anion }  bnt 
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such  a  proposition  b  new,  uDsupported  by  authority',  and  at  variance  with       1864. 
prinoipfe.    That  two  courses  of  descent  may  obtain  on  a  part  division  of     Jufy  11. 
joint  property,  is  apparent  from  a  passage  in  Maouaghten's  "HinddLaw,"  i?.  A.  A©,  as" 
title  "  Partition/'  vol.  i,  page  53,  where  it  is  said  as  follows :  *'  According      </ 1864. 

to  the  more  correct  opinion,  wkere  there  is  an  undivided  residue,  it  is  not 

subject  to  the  ordinary  rules  of  partition  of  joint  property.  In  other 
words  if  at  a  geoeral  partition  any  part  of  the  property  was  left  joint,  the 
widow  of  a  deceased  brother  will  not  participate,  notwithstanding  the 
separation,  but  such  undivided  residue  will  go  exclusively  to  the  brotbcr." 
Again,  it  is  not  pretended  that  on  the  death  of  the  acquirer  of  sepa- 
rate property,  the  separately  acquired  property  falls  into  the  common 
stock,  and  passes  like  ancestral  property.  On  the  contrary,  it  is  admitted 
that  if  the  acquirer  leaves  male  issue,  it  will  descend  as  separate  property 
to  that  issue  down  to  the  third  generation.  Although,  toerefore,  where 
there  is  male  issue,  the  family  property  and  the  separate  property  would 
not  descend  to  different  persons,  they  would  descend  in  a  different  way, 
and  with  different  consequences ;  the  sons  taking  their  father^s  share  in 
the  ancestral  property  subject  to  all  the  rights  of  the  co-parceners  in  that 
property,  and  his  self-acouired  property  free  from  those  rights.  The  course 
of  succession  would  not  be  the  same  for  the  family  and  the  separate  estate ; 
and  it  is  clear,  therefore,  that  according  to  thellindn  law  there  need  not 
be  unity  of  heirship. 

But  look  more  closely  into  the  Hindu  law.  When  property  belong- 
ing in  common  to  a  united  Hindu  family  has  been  divided,  the  divided 
snares  go  in  the  ^neral  course  of  descent  of  separate  property.  Why,  it 
may  wdl  be  asked,  should  not  the  same  rule  applyto  property  which  from 
its  first  aoquisitioB  has  always  been  separate?  We  nave  seen  from  the 
passage  already  quoted  from  Maona^hten's  "  Hindu  law,"  that  where  a  re- 
sidue is  left  undivided  upon  partition,  what  is  divided  goes  as  separate 
property ;  what  is  undivided  follows  the  family  propertv ;  that  which  re- 
mains as  it  was,  devolves  in  the  old  line ;  that  whicn  is  changed  and 
beoomes  separate,  devolves  in  the  new  line.  In  other  words  the  law  of 
sucoeseion  follows  the  nature  of  the  property  and  of  the  interest  in  it. 

Again,  there  are  two  principles  on  which  the  rule  of  succession  ac- 
eording  to  the  Hind6  law  appears  to  depend :  the  first  is  that  which  deter- 
mines the  right  to  offer  the  funeral  oblation,  and  the  degree  in  which  the 
person  making  the  offering  is  supposed  to  minister  to  tlie  spiritual  benefit 
of  the  deceased ;  the  other  is  an  assumed  right  of  survivorahip-  l4ost  of 
the  authorities  rest  the  uncontested  right  of  widows  to  inherit  the  estates 
of  their  husbands,  dying  separated  from  their  kindred,  on  the  first  of  these 
principles  (1  Strange,  185;.  But  some  ancient  authorities  also  invoke 
the  other  principle.  Vrhaspati  (3  Dig.  458,  tit.  cccxcix ;  see  also  Sir  Wil- 
liam Jones^  paper  cited  2  Strange,  250)  sajs :  "Of  hiui  whose  wife  is  not 
4eceaaed  half  the  body  survives ;  how  should  another  take  the  property 
wldle  half  the  body  of  the  owner  lives  ?"  Now  if  the  first  of  these  princi- 
ples were  the  only  one  involved,  it  would  not  be  easy  to  see  why  the 
widow's  right  of  iimeritance  should  not  extend  to  her  husband's  share  in 
an  ondiyioed  estate.  For  it  is  upon  this  principle  that  she  is  preferred 
to  bis  divided  brothers  in  the  sutoession  to  a  separate  estate.  But  it  is 
perfectly  intelligible  that  upon  the  principle  of  survivorship  the  right  of 
the  co-parcehers  in  an  undivided  estate  should  override  the  widow's  right 
of.  succession,  whether  based  upon  the  spiritual  doctrine  or  upon  the  doc- 
trine of  survivorship.  It  is,  tnerefore,  on  the  principle  of  survivorship 
that  the  qualification  of  the  vddoVs  right  estabhshed  by  the  MitAkshara, 
whatever  be  its  extent,  must  be  taken  to  depend. .  If  this  be  so,  we  can 
hardly  in  a  doubtful  case,  and  in  the  absence  of  positive  authority,  extend 
the  Title  bejond  the  reasons  for  it.  According  to  tbe  principles  of  Hindu 
lav  there  la  oo-parcenaryship  between  the  different  members  of  a  united 
fniilyy  uid  survivorship  following  upon  it.  There  is  community  of  in- 
tireac  ai^  unity  of  possession  between  all  the  members  of  the  family,  and 

CWnt  the  death  of  any  one  of  them  the  others  may  well  take  by  survivor- 
ib^  that  in  which  they  had  during  the  deceased^  lifetime  a  common  inter- 
and  a  oommon  possession.    But  the  law  of  partition  shows  that  as  to 
separately  acquhred  property  of  one  member  of  a  united  family,  the 
otter  members  of  that  family  have  neither  community,  of  interest  nor  unity 
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1864.         of  possession.    The  foundation,  therefore,  of  a  right  to  take  such  property 

V«/y  H.      by  survivorship  fails ;  and  there  are  no  grounds  for  postponing  the  wiaow'a 

R,  A.  No.  38  f  i^ht  to  inherit  it  to  any  superior  right  of  the  co-parceoers  in  the  undivid* 

ofl^^At.      cd  property. 
"  Again,  the  theory  which  would  restrict  the  preference  of  the  co-par^ 

ceners  over  the  widows  to  partible  property  is  not  only,  as  is  shown 
above,  founded  upon  an  intelligible  principle,  but  reconciles  the  law  of 
inheritance  with  the  law  of  partition.  These  laws,  as  is  observed  by  Sir 
Thomas  Strange,  are  so  intimately  connected  tliat  they  may  almost  be  said 
to  be  blended  together  ;  and  it  is  surely  not  consistent  with  this  position 
that  co-parceners  should  take  separate  property  by  descent,  when  thry  take 
no  interest  in  it  upon  partition.  We  may  farther  observe  that  the  view 
which  we  have  thus  indicated  of  the  Hindu  }aw  is  not  only,  as  we  have 
shown,  most  consistent  with  its  principles,  but  is  also  most  consistent 
with  convenience. 
^  A  case  may  be  put  of  a  Hindu  being  a  member  of  an  united  family  hav- 
ing common  property,  and  being  himself  possessed  also  of  separate  pro- 
perty.  He  may  be  desirous  to  provide  for  his  widow  and  daughters  by 
means  of  the  separate  property,  and  yet  wish  to  keep  the  famuy  estate 
undivided.  But  if  the  rule  contended  for  were  to  prevail,  he  could  not 
effect  his  first  object  without  insisting  on  the  partition,  which,  07  hfpo^ 
thesi,  he  is  anxious  to  avoid. 

The  case  standing  thus  upon  principle,  we  proceed  to  consider  the 
opinions  of  the  pandits  and  the  authorities  referred  to  by  them. 

The  case  appears  to  have  been  referred  to  the  pandits  on  severaroo- 
casions.  The  first  of  these  references  was  made  by  the  zila'  Court  in 
1833,  in  the  suit  No.  4  of  1832.  The  answer  of  the  pandits  bears  date 
the  28th  of  October  in  that  year,  and  is  at  pa^s  311  and  312  ot  the  Ap- 
pendix. It  is  unnecessary,  however,  to  examine  this  particularly,  since 
whatever  is  there  laid  down  is  included  in  the  fuller  statements  which 
will  be  next  considered. 

These  fuller  statements  were  made  by  the  same  pai^its  in  answer 
to  references  directed  by  the  Sadr  Court  before  making  the  decree  of 
the  17th  of  April,  1837.  The  answers  are  dated  the  28th  of  December, 
1863,  and  the  16th  of  January,  1837,  and  are  at  pages  141  and  272  of 
the  Appendix. 

On  examiming  the  reasons  on  which  the  pandits  rest  their  opinions^ 
it  is  to  be  observed  that  they  proceed  upon  the  assumption  that  the  texts 
cited  by  them 'apply  to  the  case  which  they  were  callea  upon  to  consider. 
They  seem  to  have  done  so,  both  as  to  the  passages  cited  from  Vrihaspati 
and  as  to  the  text  in  the  MitdksharA  to  which  they  refer ;  but  they  leave 
untouched  the  question  which  they  ought  to  have  considered,  whether 
these  authorities  do  or  do  not  affect  this  particular  case.  What  we  have 
already  said  as  to  the  text  from  the  MitaksharA,  and  what  we  shall  pre- 
sently say  as  to  the  passages  from  Vrhaspati,  is,  we  think^  a  sufficient 
answer  to  this  part  of  the  reasons  on  which  the  pandits  found  their 
opinion.  Then,  again,  they  point  to  the  distinction  between  obstructed 
and  non-obstructed  heritage  ;  and  because  the  widow's  right  is  not  men- 
tioned as  obstructing  the  heritage,  they  infer  that  she  cannot  be  entitled. 
But  the  whole  of  this  last  argument  seems  to  be  founded  on  the 
passages  in  the  Mitdkshara  contained  in  clauses  2  and  3  of  section  1» 
ciiapter  1  ;  and  these  passages,  when  examined,  clearly  appear  to  be  mere 
definitions  of  *' obstructed"  and  "non-obstructed  heritage,"  and  to  have 
no  bearing  upon  the  relative  rights  of  those  who  take  in  default  of  male 
issue.  1^  indeed,  the  argument  which  the  pandits  have  raised  upon  these 
passages  be  well  founded,  it  would,  as  it  seems,  prevent  the  widow  from 
taking  in  any  case. 

It  remains,  then,  to  consider  the  authorities  on  which  the  pa.Tidits  relr 
in  support  of  their  opinions.  They  consist  of  the  text  from  theMit4kshara, 
to  whicli  we  have  already  so  frequently  referred,  and  of  passages  from 
Vrihaspati  and  several  other  commentators  on  the  Hindu  law.  We  have 
already  intimated  our  opinion  that  the  text  from  the  MitakshArA  does  not 
apply  to  this  case,  and  as  to  the  passages  from  the  commentators  they  are 
all  of  equivocal  import.  They  may  or  may  not  have  been  intended 
to  apply  to  a  case  lixe  the  present,  and  if  there  was  nothing  more  to  be 
found  upon  the  subject  they  might  or  ^ight  not  be  thought  sufficient  to 
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vamnt  the  opinion  which  the  pandits  have  founded  npon  them;  bnt        1864. 
these  passages,  seem  to  be  the  same  passages,  or  passages  similar   to       July  11. 
those,  vhicm   were  brought  forward   before   the   time  of  the  Mit&k-  R  a.  No.  ^S 
ahara,  to  show  that  widows  were  not  entitled  even  where  the   pro-      o/1864. 
perty  was  wholly  separate.    We  may  instance  the  passage  from  Ntfra- 
da*    These    authorities  failed  when  contrasted   with   conflicting  pas- 
sages  in  the  works   of  other   commentators,   of   which   the  pai^dits 
in  this  case  have  taken  no  notice,  to  negatiye  the  right  of  the  widow  where 
the  property  was  wholly  separate  ;  and  as  they  have  failed  to  this  extent^ 
we  cannot  bat  think  that  the  pandits  in  this  case  have  gone  much  too  far 
in  bringing  them  forward  as  uncontradicted  authorities  in  favour  of  the 
opinion  which  they  have  formed  that  the  widows  are  not,  in  this  case, 
entitled  to  the  separately  acquired  property.    It  seems  to  us,  too,  that 
the  decision  in  the  Sa^dayar  case — a  decision  also  founded  on  the  opinion 
of  the  pa^idits  of  the  Sadr  Court—is  wholly  at  variance  with  the  opinion 
of  the  paniits  in  the  present  case.    Whether  the  parblits  in  that  case 
were  or  were  not  right  in  the  opinion  that  the  zamind^rf  became  the 
separate  property  of  the  uncle  by  the  transaction  between  him  and  his 
nephew,  it  is  quite  unnecessary  to  consider.    All  that  is  important  to  be 
considered  is,  that  holding  the  zamindarf  to  have  become  the  separate 
property  of   the    uncle,  they  held  that   the   widows  of  the   uncle's 
son   became    entitled  to     it,    and   that   the     Court    followed    that 
opinion.    Ilie   pandits  in  the  present  case,  attempt  to  reconcile  the 
conclusions  at  which  they  have  arrived  with  the  opinion  given  by  the 
paodits  in  the  Sandayar  case,  by  assuming  that  the  pandits  in  that 
case  proceeded  upon  an  idea  that  the  descencuints  of  the  common  ancestor 
had  been  separated,  but  we  see  no  foundation  whatever  for  that  assump- 
tion.   On  the  contrary,  the  facts  of  the  case  seem  to  us  to  negative  it. 
If,  indeed,  there  had  been  any  such  separation,  we  do  not  see  how  there 
oould  have  been  any  question  as  to  the  rights  of  the  widows. 

The  case  therefore  stands  thus  upon  the  authorities.  On  the  one 
hand,  we  have  the  opinions  of  the  pandits  in  this  case,  which  seem  never 
to  have  been  acted  upon  by  anyjimtl  decree.  On  the  other  hand,  we  have 
the  decision  in  the  Sapdayar  case,  and  the  other  authorities  cited  for  the 
wppellauts  at  the  Bar,  particularly  the  passage  from  Manu,  in  Sir  William 
Jones'  paper  ^ven  at  2  Strange,  page  353,  and  the  opinion  of  the  pandit 
Ejstoamdchin  (2  Strange,  p.  231),  the  latter  and  material  portion  of 
which  is  not  open  to  the  objection  taken  to  the  passage  which  precedes  it 
by  Messrs.  Golebrooke  and  Dorin. 

In  this  state  of  things  their  Lordships  cannot  but  come  to  the  con- 
clusion that  the  balance  of  authority,  as  well  as  the  weight  of  principle, 
is  in  favour  of  the  appellant's  contention. 

We  proceed,  then,  to  consider  how  the  Sadr  Court  ought  to  have 
dealt  with  this  case  after  Angamuttu's  death,  and  we  are  of  opinion  that 
that  Court  ought,  upon  the  applications  made  by  the  different  parties 
claiming  to  prosecute  the  appeal,  to  have  determined  which  of  the  parties 
was  so  entitled.    We  are  of  opinion  that  Saumia  and  the  grandson  were     • 
not  so  entitled,  and  that  their  claims  therefore  ought  at  once  to  have  been 
dismissed.    The  claims  of  the  appellant  and  her  two  sisters  were  founded 
on  a  right  common  to  them  as  against  the  respondent ;  and  we  think  that 
the  Court  ought  to  have  held  them  entitled  to  prosecute  the  appeal  with- 
out prejudice  to  their  rights  itUer  se,  founded  upon  the  agreement  which 
appears  to  have  been  entered  into  between  them.    It  would  then  have  . 
been  open  to  the  Court  to  decide  the  case  upon  the  merits  ;  and  upon  the 
merits  we  are  of  opinion,  for  the  reasons  aoove  given,  that  the  appellant 
and  her  sisters  were  well  entitled  to  the  saminddn  as  against  the  respon- 
dent.  We  have,  of  course,  not  failed  to  consider  the  Judgment  ol  this 
Committee  in  1844.    Nor  have  we    failed  to  observe  that,  in  a  recent 
edition  of  his  Treatise  on  the  Hindu  law  of  inheritance,  Mr.  Strange,  one 
of  the  Judges  of  the  Sadr  Court  of  Madras,  has  expressed  an  opinion 
adverse  to  tne  conclusion  at  which  we  have  arrived.    But  we  think  it  pro- 
bable that  the  case  was  not  so  fully  discussed  and  examined  in  1844  as  it . 
has  been  on  the  present  hearing ;  and,  at  all  events,  we  do  not  feel  our- 
selves justified  in  holding  the  appellant  bound  hj  the  opinion  which 
was  then  expressed ;  vhich,  though  of  course  entitled  to  the  greatest 
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1864.       possible  respect,  was  not  oeeessary  to  tike  decision  then  anif  ed  at.  And  as 

JufyM.      to  the  opimon  expressed  bj  Mr.  Strange,  it  seeois  to  rest  npon  the  opbiona 

JBL  A.  No,  88  ^^  ^^  paQdits,  and  the  proceedings  of  tbe  Courts  which  we  have  now 

of  1864.      ^^^  called  apon  to  renew.    If  that  opinion  had  been  supported  by  a 

— uoiform  course  of  decisions,  we  should  perhaps  have  felt  some  difficulty  in 

contraTening  it ;  but  as  Uie  case  stms  upon  the  authorities^  we  feel 
bound  to  give  effect  to  the  conclusion  at  which  we  have  arrived. 

We  snail  therefore  humbly  reooounead  Her  Mnesty  to  reverse  the 
Decreea  and  Orders  ocnnplained  of  by  this  appeal ;  to  decbre  that  the  suit 
of  1856,  which  appears  to  us  to  have  resulted  from  erroneous  directions 
given  by  the  Sadr  Ck>urt,  ought  to  have  been  and  ought  to  be  dianiased ; 
and  in  the  suit  of  1845  to  dedare  that  Saumia  and  Muttu  ya4u^  were 
not,  nor  was  either  of  them,  but  that  the  appellant  and  her  sisters  were, 
as  against  the  respondent,  entitled  to  prosecute  the  appeal,  and  to  recover 
the  9amlDdari->*this  declaration  to  be  without  j^rejudice  to  the  rights  of  the 
appellant  and  ber  sisters  inter  $e\  and,  further,  to  declare  that  ao  account 
ought  to  hate  to  have  been  and  ought  to  be  directed  of  the  rents  and 
profits  of  the  samfnd&rf  received  by  the  respondents,  or  by  his  order^ 
or  for  his  use,  since  the  dea'h  of  Angamuttu,  with  directions  for 
payment  to  the  parties  entitbd  of  what  should  be  found  due  upon  the 
aeoouut ;  and  also  to  declare  that  the  zamlnd&ri  ought  at  once  to  be 
put  into  tbe  hands  of  the  Collector,  or  of  a  receiver  to  be  appointed 
oy  the  Court,  with  libertv  to  the  appeUant  and  her  sisters,  or  any 
of  them*  to  i^pply  to  the  Court  as  they  may  be  advised.  We  shall  fur- 
ther recommend  that  the  ease  be  remitted  to  the  Sadr  Court,  with  direc- 
tions to  carry  these  declarations  into  effect:  but  we  shall  not  recom- 
mend that  any  costs  be  given  of  the  suit  of  1856,  or  of  this  appeal,  or 
of  any  of  the  proceediugs  below.  But  any  costs  to  which  the  appellant 
has  been  subjected  must  oe  refunded. 


Apellate  3uris(bution  (a) 

Regular  Appeal  No.  20  of  1864. 

Sva'mi  Na'yudu AppeUcmt. 

Subbama'nia  MuDALi Reepoudent. 

To  sustain  an  action  for  negligence,  there  must  be  i^  obligation  on 
tbe  part  of  the  defendant  to  use  eare  and  a  breach  of  that  obligi^tion  to 
the  plaintiff's  injury. 

'  Injury'  is  an  act  contrary  to  law^ 

To  aostain  an  action  for  malicious  proiecution,  the  pirpsecution  must 
have  been  malicious  and  without  reasooaUe  ox  probable  cause. 

1864. 

'^"^  ^^'     nnHIS  was  a  regular  appeal  from  %he  decree  of  A.  W. 

Vl864.  "*"  Phillips,  the  Civil  Judge  of  Chingl^ut,  in  Original 
Suit  No.  11  of  I860,  which,  was  brought  against  the  second 
defendant,  Ta^^ild&r  of  Sydapet.  The  plaint  alleged  that, 
in  consequence  of  the  defendant  misreportiqg  that  an  order 

(fl)  Present  Phillips  and  HoUoway,  J  J« 
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of  the  magistrate  of  Chingleput  for  the  removal  of  a  portion       1864. 
of  a  buflding  by  which  the  plaintiff  had  obfltrueted  the  public  -^^-^rio 
road,  had  not  been  carried  into  effect,  a  further  order  waa     of^^^i- 
passed  and  a  portion  of  the  plaintiff's  verandah  pulled 
down  by  the  order  of  the  magistrate.    For  this  the  plain- 
tiff sought  damages. 

The  first  defendant,  the  late  collector  of  Chingleput, 
answered  that  the  act  was  wrongful,  but  that  he  was  not 
responsible  for  his  predecessor's  order. 

The  second  defendant  answered  that  his  report  was 
true,  and  that  what  he  had  done  was  on  the  order  of  his 
superior,  the  magistrate,  who  himself  had  witnessed  the 
execution  of  it. 

The  Civil  Judge  considered  it  proved  that  the  orders  of 
1853  referred  to,  had  been  fiilly  carried  out,  and  that  the 
loss  to  the  plaintiff  |3iad  resulted  from  the  negligence  of  the 
Tahf  ildilr  in  not  properly  examining  his  own  records,  and 
that  the  defendant  was  consequently  liable  in  damages. 

The  second  defendant  now  appealed. 

Mayne,  (with  him  Raj&gdpaldclidrlu)  for  the  appellant. 

RUchie  (with  him  Raitgachariyar)  for  the  respondent, 
the  plaintiff. 

After  stating  the  above  facts  the  judgment  of  the  Court 
was  delivered  by 

HoLLOWAir,  J. :— The  frame  of  this  plaint  is  most  singular. 
It  is  not  alleged  that  the  order  passed,  Under  which  the  de- 
feijdant  manifestly  acted,  was  illegal.  It  is  not  even  alleged 
that  the  defendant  was  actuated  by  any  malicious  motives  in 
the  matter,  and  he  has  been  held  liable  in  damages,  because 
he  is  supposed  to  have  mis-stated  a  fact,  which  led  to  a 
magisterial  enquiry,  upon  ^hich  the  order  of  the  magistrate 
was  passed  under  Act  XXI  of  1841.  From  that  order  the 
defendant  presented  an  appeal  to  the  session  court,  which  was 
r^ected,  because  not  presented  within  the  period  allowed 
for  an  appeal.  This  sufficiently  explains  why  the  act  done 
is  not  impeached  as  illegal  It  is  obvious  that  the  proceed- 
ings of  the  magistrate  within  his  jurisdiction,  would  have 
been  a  sufficient  answer.  The  notice  was  duly  issued,  and 
every  step  regularly  taken,  and  according  to  the  evidence 


160  MADRAS  HIGH  COURT  REPORTS. 

1864.       of  the  late  magistrate  Mr.  Shubrick  himself,  that  order  was 
B  A  No  20  executed  in  his  own  presence.    There  has  not  been  an  at- 
0/1864.     tempt  to  show  that  anything  was  done  in  excess  of  the 
order,  or  that  the  land  from  which  the  verandah  was  re- 
moved was  not  part  of  the  high  road,  and  that  the  building 
of  the  plaintiff  was  not  an  unlawful  obstruction. 

Conceding,  for  the  purposes  of  this  argument,  that  the 
plaintiff  was  guilty  of  negligence  in  the  report  made,  he 
could  in  no  way  be  liable  in  this  action.  The  doctrine  is 
clearly  stated  by  Wilde  B.  in  Swan  v.  North  British  Aus- 
traladan  Company(a),  in  which,  however,  the  learned  Baron 
must  now  be  considered  to  have  wrongly  applied  it  to 
the  facts  of  that  case.  "  The  action  for  negligence  proceeds 
upon  the  idea  of  an  obligation  on  the  part  of  the  de- 
fendant to  use  care,  and  a  breach  of  that  obligation  to 
the  plaintiffs  injury."  The  fiJlacy  of  the  Civil  Judge's 
reasoning,  arises  from  his  confounding  the  wholly  distinct 
juridical  notions  of  injury,  and  damage.  To  give  rise  to 
any  action  whatever  there  must  be  an  injury,  and  an  injury 
IB  simply  an  act  which  is  contrary  to  law.  Here  the  act 
was  done  under  the  authority  of  the  law  itself,  and  not  only 
is  it  not  even  alleged  to  be  otherwise  than  legal,  but  the 
evidence  clearly  shows,  if  that  were  necessary  as  it  is  not, 
that  the  order  of  the  magistrate  was  a  correct  order. 

The  allegation  that,  through  the  representation  of  the 
defendant,  the  plaintiff  was  fined  10  rupees,  seems  intended 
loosely  to  suggest  a  case  of  malicious  prosecution.  The 
law  on  this  subject  is  perfectly  clear;  the  prosecution 
must  be  malicious  and  without  reasonable  and  probable 
cause^b/  No  man,  even  if  actuated  by  the  greatest  ill  will, 
can  be  liable  in  an  action,  if  there  was  reasonable  and  pro- 
bable cause  for  the  prosecution  ;  and  still  less  where,  as  in 
this  case,  the  conviction  of  the  offender  is  conclusive  evi- 
dence that  there  was  such  cause. 

If,  however,  this  plaint  had  been  framed  for  the  tres- 
pass, it  is  clear  that  the  defendant  would  have  had  a  good 
justification.    We  must  not  be  supposed  to  think  that  any 

{a)  31 L.  J.  Ex.  425  :  38  L.  J.  Ex.  273 :  7  Hurls.  &  Nor.  603. 
{b)  See  per  Patte&on  J.  in  Tumcr  y.  Jmbkr  10  Q.  B.  257. 
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negligence  is  imputable  to  the  defendant.     So  far  as  the        lUL 
evidence  discloses,  his  representation  appears  to  have  been  ^"'^4^^— 
perfectly  correct,  and  we  are  of  opinion  that  he  has  been     '  1864^' 
subjected,  mainly  by  the  course  taken  by  the  Revenue 
authorities,  to    undeserved  vexation  and   expense.    The 
decree  of  the  Court  below  must  be  reversed,  and  the  original 
suit  dismissed.     All  costs  will  be  paid  by  the  plaintiff  be- 
low. 

Appeal  allowed. 


Appellate  Surtslitction  (a) 

Speciul  Appeal  No.  479  of  1863. 

Kellu  Eradi Appellant 

PuAPALLi  and  others Respondents. 

An  otti-holder,  like  a  kap^mdar,  forfeits  his  right  to  hold  for  twelve 
years,  hj  denying  the  janmrs  title. 

THIS  was  a  special  appeal  against  the  decree  of  H.  D.       1864. 
Cook,  Civil  Judge  of  CaHcut,  in  Appeal  Suit  Na  406  ^  '^!^V\,^ 
of  1 862,  affirming  the  decree  of  the  District  Munsif  of  Emiid,     ^1868. 
in  Original  Suit  No.  700  of  1860. 

The  plaintiff  sued  to  redeem  certain  lands  assigned  on 
otti  by  his  deceased  father  Parame^vara  Nambudiri  and 
others  to  the  first  defendant  on  22nd  Tulam  1027  (6th  Nov. 
1851).  The  first  defendant  admitted  that  the  otti  had  been 
made,  but  pleaded  that  in  the  same  month  and  year  Para- 
me9vara  Narab6diri  had  executed  a  document  No.  2  assign- 
ing the  lands  in  question  to  him  with  other  property  on  a 
perpetual  lease  with  an  agreement  giving  him  the  option  to 
purchase  the  janmi  right  in  the  event  of  their  being  sold. 
The  Munsif  and  on  appeal,  the  Civil  Judge,  discredited  the 
document  No.  2  and  decreed  for  the  plaintiff  The  heir  of  the 
first  defendant  now  specially  appealed  on  the  ground  tliat  a 
suit  could  not  be  brought  to  recover  land  demised  on  otti 
before  the  lapse  of  twelve  years  from  the  date  of  the  otti. 

The  High  Court  dismissed  the  appeal,  observing  that  an 
otti-holder,  like  a  k^amd&r,  forfeited  his  right  to  hold  lor 
twelve  years  by  denjring  his  janmi's  title. 

Kam^dgara  Manavan,  for  the  appellant. 
(<•)  Presettt  Frcre  and  Ilolloway,  J  J. 


162 


lifADRAS   HIGH  COURT   REPORTS. 


9[ppeIIate  3urii$litttion  (a) 

special  Appeal  Nos,  223,  224,  and  259  of  1864. 

Kallati  Kunju  Menon Appellant 

Palat  Erracha  Menon Respondent 

By  the  lav  of  Malabar  all  acquisitions  of  any  member  of  a  family, 
wliich  he  has  nol  disponed  of  in  his  life-time  form  part  of  the  family  pro- 
perty. 

The  acquirer  however  may  during  his  life-time  hold,  alienate  at  once, 
and  incumber  his  self-acquisitions. 

Social  Appeal  No  378  of  1863,  affirmed. 

A  kAranavan  in  possession  of  the  family  funds  is  presumed  to  have 
made  all  acquisitions  with  them  and  for  the  benefit  of  the  corporate  body. 
But  such  presumption  is  not  irrebuttable,  and  his  alienation  or  charge  of 
such  acquisitions  made  during  his  lifetime  may  be  valid. 

1864. 

^_4^«fi}^_  rilHESE  were  special  appeals  against  the  decrees  of  the 

^^.^22^'^'  Principal  §adr  Amin's  Court  of  Calicut  in  Regular  Ap- 

«»^259'     peals  Nos.  485,  486,  and  484,  of  1862,  confirming  the  decrees 

^ "  of  the  District  Munsifs  Court  of  Nedunganad  in  Original 

Suit  Nos.  665,  679,  and  585  of  1858,  respectively. 

These  were  suits  by  the  head  of  a  Malabar  family  to 
recover  land  in  possession  of  the  son  of  a  former  head. 

The  defence  set  up  was,  that  the  land  was  the  self-ac- 
quisition of  the  deceased,  and  that,  during  his  life-time,  he 
had  alienated  it  to  the  defendants. 

The  lower  Courts  declared  the  alienation  void,  but 
gave  no  decision  upon  the  questions  whether  the  property 
was  self-acquired,  and  if  so,  whether  it  was  alienated  during 
the  life-time  of  the  acquirer  ? 

Mayne,  for  the  special  appellant,  contended  that  an 
anandravan  might  alienate  during  his  life-time  self-acquisi- 
tion even  of  immoveable  property,  and  cited  his  MS.  note  of 
the  unreported  decision  in  Special  Appeal  No,  378  of  1863, 
heard  on  13th  June  1863  before  Phillips  and  Holloway,  J  J. 

"  Self-acquisitions  of  land  by  a  member  of  a  taraw&d  are 
his  separate  property  during  his  life  and  may  be  charged  by 
him  for  his  personal  debts.  After  his  death  they  lapse  into 
the  taraw&d  property,  but  if  accepted  by  the  members  they 
carry  their  obligations  along  with  them." 

(a)  Present  Scollami,  C.  J.  and  Holloway,  J. 
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SrCnivasdchdriydr,  for  the  respondent,  cited  Special       1864. 
Appeals  No8.  88  of  lSD9(a)  and  No.  85  of  lS60(b).  ^ssZ^jH^ 

Per  Curiam  : — It  is  unquestionably  the  law  of  Mala-     ^^'  259 ' 
bar  that  all  acquisitions  of  any  member  of  a  family  undis-     o/^^^^- 
posed  of  at  his  death  form  part  of  the  £a.mily  property,  that 
they  do  not  go  to  the  nephews  of  the  acquirer  but  fall,  as  all 
other  property  does,  to  the  management  of  the  eldest  sur- 
viving male. 

It  is,  however,  as  unquestionable  law  that  the  acquirer 
is  fully  entitled  to  hold,  incumber  and  dispose  during  his 
life-time  of  his  self-acquisitions.  That  doctrine,  of  the 
soundness  of  which  we  entei'tain  no  doubt  whatever,  was 
laid  down  by  this  Court  in  a  case  unfortunately  not  report- 
ed, and  is  unquestionably  in  accordance  with  usage,  for,  in 
all  the  reckless  litigation  of  Malabar,  one  member  of  the 
Court  with  the  judicial  experience  of  several  years  does  not 
remember  an  instance  of  a  kdranavan  attempting  to  get  into 
his  own  hands  the  self-acquired  property  of  a  junior  member. 

That  a  kiSranavan,  who  is  in  possession  of  the  family 
funds,  will  be  supposed  to  have  made  all  acquisitions  with 
them,  and  for  the  benefit  of  the  corporate  body,  is  unques- 
tionable. It  is  also  clear  that  it  lies  upon  those  who  assert 
such  self-acquisitions  to  make  them  out  by  the  most  satis- 
factory evidence,  so  strong  is  the  presumption  in  the  case 
of  a  kSranavan  against  self-acquisition.  When  once  estab- 
lished, however,  we  are  perfectly  satisfied  that  an  alienation^ 
charge  or  other  disposition  to  take  efiect  at  once,  made 
during  his  life-time,  will  be  perfectly  valid.  We  therefore 
refer  these  cases  to  the  lower  appellate  Court  for  the  deter- 
mination of  the  following  issues: — 

I.  Was  the  property  the  self-acquisition  of  the  deceas- 
ed kitranavan  ? 

II.  Did  he  alienate  it  to  the  defendants  during  his 

life-time  1 

Cases  referred. 

(«)  H«d.  Sadr  Dec.  1859,  p.  226.        (b)  Mad.  Sadr  Dec.  1860,  p.  133> 
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Sipptllatt  iurisfliiction  (a) 

Civil  Petition  No.  73  of  1863. 
Ex  parte  Rau  Narasinga. 

Act  XXVII  of  18G0  observed  upon. 

Certificates  under  that  act  can  onij  be  granted  to  persons  claimin;^ 
to  be  representatives  of  deceased  persons  to  enable  them  to  recover  debts 
and  receive  interest  or  dividends ;  but  saeh  certificate  concludes  only  the 
debtors  of  the  estate,  and  the  procedure  given  by  the  Act  vtm  not  inteoded 
to  apply  to  the  decision  of  any  right  to  succeed  to  the  estate  of  a  deceased 
person. 

Auffuti  12.    rTiHE  petitioner  prayed  that  the  certificate  granted  under 
**^;i^aJ^    -*-     ^^^  XXVII  of  18Q0(b)  by  T.  Chase,  Acting  Civil 


0/1863. 


Judge  of  Rajahmundry,  to  the  widow  of  one  Rau  Ramaray- 
yangdr,  of  heirship  to  her  deceased  husband,  might,  be  sus- 
pended and  cancelled,  and  that  another  certificate  might  be 
issued  to  the  petitioner  as  guardian  of  the  adoptive  son  of 
the  deceased.  Bau  Ramar&yyang^r  died  in  1855.  In  1862 
his  widow  applied  to  the  Collector  to  have  her  deceased 
husband's  estate  registered  in  her  name.  The  Collector  direct- 
ed her  to  produce  a  certificate  of  heirship  under  the  Act. 
For  eight  years  before  the  granting  of  the  certificate  to  the 
widow,  she  had  possessed  and  managed  the  deceased's  estate. 
But  in  her  petition  for  the  certificate  th^e  was  not  even  a 
suggestion  that  there  were  outstanding  debts.  The  Acting 
Civil  Judge,  however,  granted  the  certificate  to  her. 

The  Advocate  General,  for  the  petitioner. 

Ritchie,  for  the  counter-petitioner,  the  widow. 

Per  Cuuiam  : — ^The  proceedings  of  each  of  the  parties  in 
this  case  have  evidently  been  taken  with  the  sole  object  of 
obtaining  a  decision  in  his  own  fiivour,  which  would,  as  it 
was  thought  give  him  the  right  to  the  enjoyment  of  the 
property  as  heir.  Eight  years  had  elapsed  from  the  deatli 
of  Rau  RimarJiyyangir,  and  during  the  whole  of  that  time 
the  widow  has  been  in  possession  of  the  estate.  Her  ap- 
plication for  a  certificate  is  based  upon  an  order  of  the  Col- 
yfetor,  .There  is  no  suggestion  even  that  there  are  any 
outstanding  debts. 

(a)  Present  Scotland,  C.  J.  and  HoUoway,  J. 
(b)  '  An  Act  for  facilitating  the  ooUeotion  of  debts  on  succession,  and 
for  the  secttrity  of  partki  paying  debts  to  repcesciUatiTes  gf  dcccMcd 
peitOAs/ 
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The  jurisdiction  given  by  Act  XXVII  of  18G0  is  of  a       1864. 
peculiar  character  created  to  meet  special  circumstances,  and   ^'^"*     -y 
unless  those  special  circumstances  are  shown  to  exist  the     of  1868. 

Civil  Court  is  not  competent  to  exercise  that  juiisdiction. 
Certificates  can  only  be  granted  under  this  Act  to  persons 
claiming  to  be  the  representatives  of  deceased  persons  to  en- 
able them  to  recover  the  debts  due  to  the  estate  of  such 
deceased  persons,  and  by  express  terms,  under  sections  8,  9 
and  21  to  receive  interest  or  dividends  upon  Government 
securities  or  shares  in  a  Bank  or  public  Company  :  section  4 
distinctly  shows  that  the  certificate  is  conclusive  of  the  re- 
presentative title  only  against  the  debtors  of  the  estate.  The 
procedure  given  by  the  Act  was  not  intended  to  apply  to 
the  decision  of  any  claim  of  right  to  succeed  to  the  estate 
of.de«e««dpe,^n»«,yp.^ofit  Such oW.. m«* be 
determined  by  a  regular  suit  in  the  ordinary  way. 

We  are  therefore  of  opinion  that  the  present  case  did  not 
fall  within  the  Act  and  that  the  certificate  granted  by  the 
Civil  Judge  must  be  set  aside.  Of  course  as  the  Act  does  not 
apply,  we  are  unable  to  comply  with  the  other  part  of  the 
petitioner's  prayer  by  granting  a  certificate  to  him  as  the 
adopted  son. 

It  was  accordingly  ordered  that  the  order  of  the  Civil 
Court  of  Bajahmundiy,  dated  22nd  December  1863  should 
be  cancelled. 

Order  cancelled. 


*      • 
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Begular  Appeal  No.  64  of  1863. 

Sfti  Uppu  Lakshmi  Bhatamma  Ga'ku.., Appellant. 
A.  Purvis * Respondent. 

The  Civil  Courts  have  jurisdiction  to  entertain  suits  brought  to 
try  questions  of  liability  to  the  public  revenue  assessed  upon  Luid. 

Where  a  suit  is  brought  for  alleged  wrongful  acts  by  an  executive 
officer  of  Qovemment,  the  circumstance  that  the  acts  complained  of 
were  done  in  enforcing  payment  of  a  revenue  assessment  sanctioned 
by  Qovernment  does  not^  per  te,  preclude  the  jurisdiction  of  the 
Court  to  entertain  the  suit. 

But  acts  done  b^  Government  through  its  executive  officers  not 
contrary  to  any  existing  right  according  to  the  laws  administered  by 
the  Municipal  Courts,  although  they  may  amount  to  grievances, 
would  £^ora  no  cause  of  action  cognizable  by  the  Civil  Courts. 

THIS  was  a  regular  appeal  against  the  decree  of  L*  C.       1864. 
Innes,  the  Civil  Judge  of  Bajahmundry,  in  Original  j;.  a^no, 64 
Suit  No.  2  of  1863.  ■   '^/'^^^- 

Sloanj  for  the  appellant,  the  plaintiff. 

Dcdey  Government  Pleader,  for  the  respondent,  the  de- 
fendant. 

The  Court  delivered  the  following 

Judgment  : — This  is  an  appeal  against  the  decree  of 
the  Civil  Court  of  Bajahmandry  dismissing  the  suit  on  the 

* 

preliminary  ground  that  it  concerned  the  land  revenue  and 
was  therefore  not  of  a  nature  cognizable  by  the  Court.  The 
appellant  (the  plaintiff)  contends  that  the  Civil  Court  had 
jurisdiction,  and  ought  to  have  heard  and  decided  the  suit 
upon  its  merits. 

The  question  then,  of  some  importance,  which  this 
Court  is  called  upon  to  determine,  is  the  jurisdiction  of  the 
Civil  Courts  to  entertain  a  suit  brought  to  try  a  question 
of  liability  to  the  public  revenue  assessed  upon  land.  Now 
the  first  matter  for  consideration  is  the  nature  of  the  present 
suit,  and  to  ascertain  this,  we  must  look  to  the  statements 
in  the  plaini  It  states,  in  effect,  that  the  plaintiff  is  the 
owner  on  enam  tenure  and  occupier  of  certain  mamnl  wet 
lands  fit  in  the  rainy  season  for  cnltivation  of  paddy,  but 
not  snited  for  the  cultivation  of  any  crop  in  the  hot  season. 

(a)  Present :  Scotland^  C.  J. ;  and  Phillips^  J. 
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jf  ^^A  7      '^^^  *he  lands  wer^  since  a  long  time  fully  irrigated  with 
B.  A,  No.  64  the  water  of  an  old  canal  supplied  from  a  large  branch  of 

^  ^^^' the  Godavery.    That  for  the  purpose  of  irrigating  the  lands 

of  several  villages,  the  District  Engineer  erected  a  bund 
and  dug  canals,  and  thereby  obstructed  and  prevented  the 
flow  of  water  into  the  old  canal.  And  that  since  that  time 
the  plaintiff  had  used  the  water  from  one  of  the  canals 
newly  dug,  instead  of  the  supply  from  the  old  canal,  for  the 
purpose  of  irrigation  according  to  the  former  mamul,  and 
had  thereby  obtained  only  the  same  crop  in  the  rainy  season. 
The  plaint  then  refers  to  proceedings  of  the  Board  of 
Bevenue,  dated  the  25th  October  1860,  and,  after  alleging 
that  by  reason  of  the  enjoyment  of  such  former  supply  of 
water,  as  well  as  under  the  said  revenue  proceedings,  the 
plaintiff  was  not  liable  to  be  assessed  to  a  water-rate  in 
respect  of  the  said  mamul  wet  lands,  it  complains  that  the 
,  defendant  had  illegally  assessed  the  lands  and  compelled 
payment  of  several  rates,  and  part  of  the  rate  (assessed  at 
three  Bupees  per  acre)  for  fasll  1270.  The  relief  prayed  is 
the  recovery  of  this  latter  sum»  and  that  the  plaintiff  may  be 
declared  not  liable  to  be  assessed,  the  plaintiff  giving  up  all 
claim  to  tlie  amounts  paid  in  the  previous  faslfs. 

It  is  apparent,  from  this  plaint,  that  the  plaintiff  seeks 
to  establish  that  the  lands  in  question  are  legally  exempt 
from  an  additional  assessment  to  the  water-rate  ;  and  that  the 
two  alleged  grounds  for  such  exemption  are,  first,  a  right 
by  long  enjoyment  of  the  free  supply  of  the  same  quantity 
of  water  from  Uie  old  canal  as  was  obtained  from  the 
new  canal,  and,  secondly,  that  the  lands  were  of  the 
description  expressly  excepted  from  assessment  by  the 
rules  promulgated  by  the  Board  of  Revenue,  for  the 
levying  of  the  water-rate.  The  suit,  then,  is  clearly  a  suit 
of  a  civil  nature,  brought  for  alleged  wrongful  acts  by  an 
executive  officer  of  Government,  and,  in  the  absence  of  any 
express  legal  enactment  or  provision,  we  think  the  circum- 
stance that  the  acts  complained  of  were  done  in  enforcing 
payment  of  a  revenue  assessment  sanctioned  by  Government, 
did  not,  per  w,  preclude  the  jurisdiction  of  the  Court  to  enter- 
tain the  suit.  There  no  doubt  may  be,  as  observed  in  the 
judgment  of  the  Court  below,  acts  done  by  the  Government 
through  its  executive  officers,  which,  though  not  contrary 
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to  any  existing  law,  may  be  regarded  as  grievances ;  and,  ^^^v 
undoubtedly  acts  that  could  not  be  considered  as  contrary  u.  a.  No.  64 
to  any  existing  right,  acquired  under  the  laws  administered  ^^  ^^^' — 
by  the  Municipal  Courts,  would  afford  no  cause  of  suit,  and 
a  plaint,  in  which  such  an  act  appeared  to  be  the  only  sub- 
ject-matter of  complaint  would  prqperly  be  rejected  in 
limine'  It  would  not,  for  instance,  as  regards  the  land 
revenue,  be  within  the  jurisdiction  of  the  Courts  to  enter- 
tain a  suit  in  which  the  alleged  cause  of  action  was  the 
impolicy  or  inexpediency  or  oppressive  nature  of  a  revenue 
assessment,  or  its  unjust  inequality  or  unfair  increase,  and, 
under  existing  circumstances,  it  would  be  very  undesirable 
and  unfit  that  the  Courts  should  possess  such  jurisdiction, 
as  is  observed  in  the  Government  Circular  to  which  we  were 
referred  in  Jirat  volume  of  Circular  Orders  of  tlie  Board  of 
Revenue  116,  note  2.  An  individual,  whose  property  was 
liable  to  assessment,  would  on  those  grounds  have  to  seek 
relief  from  the  Government  with  whom  no  doubt  rests  the 
discretionary  power  to  regulate  and  deal  with  the  assessment 
to  the  revenue  on  all  lands  liable  to  be  assessed  when  not 
permanently  fixed. 

But,  in  the  present  case,  the  plaintiff  sets  up  that  she 
possesses  a  legal  proprietary  right  in  the  land,  entitling  her 
to  the  supply  of  water  free  of  the  assessment — a  claim  of 
legal  exemption — and  seeks  to  recover  in  respect  of  an  act 
done  in  violation  of  such  legal  right,  as  also  of  the  revenue 
rules  in  force  and,  until  altered,  binding  upon  the  defendant ; 
and  we  think  the  question,  in  this  as  in  other  suits  of  a 
civil  nature,  is,  whether  the  cognizance  of  the  suit  was 
barred  by  any  Act  or  Begulation  in  force  when  the  suit  was 
brought  ? 

Upon  this  question  we  agree  with  the  Civil  Judge  in 
the  opinion,  that  the  Court  was  not  barred  by  the  express 
provisions  of  any  law  from  entertaining  the  suit  Begulation 
IV  of  1831,  mentioned  in  the  defendant's  written  statement, 
clearly  does  not  apply  here,  and  having  considered  the  other 
regulations  referred  to  in  the  course  of  the  argument,  (Begu- 
lations  II,  XXVII  and  XXXI  of  1802 ;  and  Begulations 
I  and  II  of  1803),  we  think  there  is  nothing  in  them  to 
exclude  the  jurisdiction  of  the  Civil  Courts  to  determine  the 
legal  rights  and  liabilities  of  individuals  in  suits  relating  to 


I 
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n,A,No,A  to  be  found  like  that  in  the  Charier  of  the  late  Supreme 
— ^L^^ —  Oourt,  excluding  jurisdiction  in  any  matter  concerning  the 
revenue  (a  provision  now  done  away  with  by  the  Charter  of 
the  High  Court)  On  the  contrary,  the  Begulations  provide 
for  the  transfer  of  the  former  judicial  authority  of  the 
Revenue  Board  and  Collectors  to  the  Civil  Courts,  and 
cognize  and  provide  for  the  exercise  of  such  authoriiy  by 
the  Courts  in  proceedings  connected  with  the  revenue 
assessment.  This  is  more  especially  shown  by  Begulation 
XXYII  of  1802,  which  secures  to  individuals  the  right  to 
sue  for  acts  done  under  the  summtuy  powers  thereby  given 
for  enforcing  payment  of  revenue  arrears. 

Two  decisions  of  the  Bengal  Sadr  Court  were  cited  by 
the  Qovernment  Pleader;  one  reported  at  page  155  of  first 
Sadr  Diw&ni  Ad&Iat  Decisions,  and  the  other  at  page  242 
of  the  second  volume  of  the  same  reports :  but  they  are 
very  clearly  distinguishable  from  the  present  case.  Both 
decisions  rest  upon  the  express  provision  of  a  Bengal  Kegu- 
lation,  securing  exclusive  discretionary  authority  to  the 
Governor- General  in  Council.  But,  further,  the  suits  in 
those  cases  were  not  brought  to  try  a  question  of  legal  right 
to  exemption ;  but  to  obtain,  in  the  one  case,  an  abatement  of 
the  assessment,  on  the  ground  that  it  was  unfairly  dispro- 
portioned  to  the  land ;  and,  in  the  other  case,  a  re-adjust- 
ment of  the  decennial  assessment,  alleged  to  have  become 
excessive  and  unjust  after  the  separation  of  certain  lands 
from  the  zamind&ri  of  the  plaintifi*. 

For  these  reasons  we  kre  of  opinion  that  the  Court 
below  had  jurisdiction  to  entertain  the  present  suit,  and  our 
judgment,  therefore,  is  that  the  suit  must  be  remanded,  in 
order  that  it  may  be  fully  heard  and  determined  in  the 
usual  course.  We  are  not  to  be  supposed  as  giving  the 
slightest  intimation  favorable  to  the  plaintiff's  claim ;  the 
whole  of  which  is  denied  by  the  defendant's  written  state- 
ment 

The  suit  will  accordingly  be  remanded  to  the  lower 
Court  for  trial  on  the  merits. 

SuU  remanded. 
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Special  Appeal  No.  288  of  1863. 

Rassonada  Ra'yar AppdUiTvt, 

SfTHARA'MA  PiLLAi Beapondeut 

Where  a  plaintiff  brings  a  suit  for  a  declaration  of  his  title  as 
owner  he  is  bound  to  establish  his  title  affirmatively.  He  is  in  the 
same  position  as  any  other  plaintiff  and  must  make  out  his  case,  and 
the  onus  probandi  that  he  is  in  possession  as  owner  is  upon  him. 

THIS  was  a  special  appeal  from  the  decision  of  A.   P.        1864. 
Srinlv&84,  the  Officiating  Principal  Sadr  Amin  of  Tin-  5.  XVo.  a 
nevelly,  in  Appeal  Suits  Nos.  273  and  274  of  1862,  reversing     ^^  ^^^- 
the  decree  of  the  District  Munsif  of  Brahmadesam,  in  Ori- 
ginal Suit  No.  1461  of  1861. 

Norton^  for  the  appellant,  the  defendant. 
Bdjdgdp&lachd/rlUf  for  the  respondent,  the  plaintiff! 
The  Court  delivered  the  following 

JuDQMBNT : — This  suit  was  brought  for  a  declaratiOD,  as 
against  the  defendant,  that  certain  land  and  trees  possessed 
by  plaintiff  were  possessed  by  him  as  proprietor. 

The  defendant  denied  the  proprietary  right  asserted, 
and  alleged  the  plaintiff  to  be  a  mere  parakudi.  The  defend- 
ant further  alleged  that  the  land,  which  was  part  of  a  village, 
had  been  granted  by  the  Government  to  defendant's  ancestors, 
and  that  the  high  ground  on  which  the  trees  in  dispute  stand 
had  been  purchased  from  the  Br4hmins  of  Manai'koil. 

The  Munsif  considered  that  the  plaintiff  had  failed  to 
make  out  his  proprietary  right  and  decreed  that  he  has  a 
right  of  occupancy  as  a  ryot 

The  Principal  Sadr  Amin,  declaring  Document  No.  I 
not  proved,  and  II  to  VII,  res  inter  alios  actce,  decreed  for 
plaintiff  because  he  had  been  admittedly  long  in  possession. 

At  the  first  hearing  of  the  case  we  passed  the  following 
order : — 

"  We  are  constrained  to  observe  that  the  decree  of  the 
Lower  Appellate  Court  is  most  unsatisfactory,  and  exhibits 

I 

(a)  Present:  Scotland,  C.  J;  and  HoUoway,  J. 
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1864        strikingly  the  extreme  danger  which  may  attend  these  decla- 
8.  A.  No,  288  ratory  decrees.     Their  nature  the  Principal    Sadr  Amin 

^/^^^- has  altogether  misconceived.    Where  plaintiflF,  as  in  this 

case,  seeks  to  be  declared  the  proprietor  of  land,  it  is  obvious 
that  he  most  make  out  that  title  affirmatively.  He  is  not 
satisfied  with  possession,  a  sufficient  shield  against  all  who 
are  unable  to  establish  a  better  title,  but  he  wishes  the  CSourt 
to  declare  that  he  is  in  possession  as  absolute  owner. 

^^  It  is  obvious  that  to  entitle  him  to  such  a  declaration, 
he  is  bound  to  show  that  he  is  in  possession  as  owner,  and 
that  to  treat  the  possession  with  which  he  is  not  satisfied 
as  entitling  him,  in  the  absence  of  rebutting  evidence  to 
such  a  declaration,  is  wholly  to  misconceive  the  nature  of 
the  case.  It  would  be  correct  if  he  appeaf  ed  as  defendant, 
to  treat  that  possession  as  evidence  of  ownership,  but  the 
case  is  manifestly  altered  where  he  chooses  to  set  the  Court 
in  motion  and  seeks  a  declaration  of  his  title  as  owner.  He 
is  in  the  same  position  as  any  other  plaintiff,  and  must  make 
out  his  case.  Mere  length  of  possession  is  equally  consist- 
ent with  the  status  of  parakudi  and  that  of  proprietor.  It 
is  quite  dear  therefore  that  in  this  case  the  anus  probandi 
has  been  cast  by  the  Principal  Sadr  Amin  upon  the  wrong 
person. 

^^  In  reversing  a  decree  it  is  the  duty  of  the  Appellate 
Court  to  state,  with  the  utmost  distinctness,  the  grounds 
upon  which  it  differs  from  the  Court  below,  and  more  parti- 
cularly where  it  altogether  rejects  evidence,  which  the  lower 
Court  has  received,  the  principle  of  rejection  should  be 
clearly  stated.  The  Principal  Sadr  Amin  merely  remarks 
that  the  documents  rejected  are  res  inter  alios  acks.  If  we 
have  been  correctly  informed  at  the  bar,  the  plaintiff  was 
himself  a  party  to  the  investigation  in  which  the  Order 
No.  in  was  passed.  If  so  it  was  clearly  admissible,  although 
probably  not  conclusive.  With  respect  to  IV  and  V, 
although  they  would  not  have  been  admissible  as  evidence  in 
this  cause,  both  because  the  witnesses  are  alive,  and  the  suit 
in  which  they  were  delivered  was  one  with  different  parties ; 
yet  they  were  manifestly  admissible  to  contradict  the  state- 
ments made  by  the  first  and  seventh  witnesses  in  this  trial. 
Moreover,  if  the  statement  of  the  Munsif  is  correct,  that  all 
the  villagers,  of  whom  first  and  seventh  witnesses  are  two, 
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are  equally  interested  in  this  piece  of  land,  and  if  the  right      .  ^^;. 
of  the  plaintiff,  if  established,  would  be  a  right  common  only  3,  a.  No.  288 
to  himself  and  the  rest  of  the  villagers,  upon  the  obvious  — ^^  ^^^' — 
principles  of  the  law  of  evidence,  they  would  be  admissible    ' 
both  as  against  themselves  and  those  jointly  entitled.    No 
one  of  these  questions  has  received  due  consideration  from 
the  Principal  Sadr  Amin,  and  we  cannot  but  feel  that  the 
entire  misconception  of  the  burden  of  proof,  and  the  failure 
to  consider  what  was  at  all  events  admissible  for  some  pur- 
poses, were  calculated  to  produce  substantial  miscarriage 
upon  the  merits. 

*^We  therefore  require  the  Principal  Sadr  Amin  to 
determine : 

"  "Whether  the  plaintiff  has  made  out  aflSrmatively 
that  he  is  the  proprietor  of  this  land ;"  and  we  hope  that 
his  decision  will,  concisely  and  satisfactorily,  discuss  the 
nature  of  the  evidence  upon  which  his  conclusion  is  based." 

In  his  return  to  this  issue,  the  Principal  Sadr  Amin  finds 
that  the  plaintiff  has  not  made  out  affirmatively  the  title  of 
which  he  seeks  a  declaration. 

We  consequently  reverse  the  decree  of  the  Lower  Ap- 
pellate Court  and  dismiss  the  original  suit  with  all  costs. 

Appeal  allowed. 
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Begvlar  Appeal  No.  19  of  1862, 

ZaMI'ND'AR     SlRfMATU      GaUBBVALLABA       1     .         „       , 
Ra  MACHANDRA  VbLLIA  BoHATA  Na  YIK.  ) 

Vi'bappa  Ohbtti  and  others BeapoTidents. 

Where  a  suit  was  brought  upon  two  natiye  bonds  executed  bj  the 
defendant  for  the  principal  and  interest  reserved,  and  the  bonds 
contained  a  statement  th&t  the  principal  had  been  borrowed  and 
received  in  cash  :—ffeld  that  it  was  open  to  the  defendant  to  show, 
by  evidence,  that  only  a  portion  of  the  principal  sum  had  been 
received  by  nim. 

The  strict  technical  doctrine  of  English  law  as  to  estoppels  in  the 
case  of  deeds  under  seal  does  not  apply  to  the  written  instruments 
ordinarily  in  use  amongst  the  natives  of  India. 

Special  Appeals  No,  96  of  1860  and  No.  223  of  1860,  overruled. 

Mw\%.  npHIS  was  a  regular  appeal  from  the  decree  of  R.  R. 
B.A,No,  19  J-  Cotton,  the  Civil  Judge  of  Madura,  in  Original  Suit 
—211252:- No.  6  of  1862, 

Maynej  for  the  appellant,  the  defendant. 

TTie  Advocate  General^  for  the  respondents,  the  plaintiffs. 

The  Court  delivered  the  following 

Judgment  : — In  this  case  the  defendant  has  appealed 
against  the  decree  of  the  Civil  Judge  adjudging  him  to  pay 
to  the  plaintiffs  the  sum  of  Rupees  35,674-9-4,  being  the 
amount  of  principal  and  interest  sued  for  and  claimed  to  be 
due  on  two  native  bonds  of  defendant  for  and  on  account 
of  money  lent  and  advanced.  The  execution  of  both  the 
bonds  was  admitted  by  the  defendant,  but,  in  his  written 
statement,  he  set  up,  in  answer  to  the  claim,  that,  only  a 
portion  of  the  principal  sum  stated  in  the  bonds  had  been 
advanced  and  received,  and  that  he  had  offered  to  repay 
the  plaintiffs  all  that  was  due  in  respect  of  the  sums]  actually 
advanced. 

No  point  or  issue  was  framed  between  the  parties,  and 
judgment  was  given  upon  a  consideration  only,  as  evidence, 
of  the  statements  contained  in  the  bonds,  to  the  effect,  in 
the  one,  that  the  principal  sum  had  been  borrowed,  and,  in 
the  other,  that  it  had  been  borrowed  and  received  in  cash. 
These  statements  the  Civil  Judge  appears  from  his  judgment 
to  have  considered  as  conclusive  admissions,  which,  iu  the 

\a)  Present :  [Scotland,  C.  J. ;  and  Frere,  J. 
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absenoe  of  any  allegation  of  fraud,  amounted  to  an  estoppel     j/^g 
npon  the  defendant,  and  consequently  that  he  could  not  be  jl  a.  1^0.19 

heard  to  deny  that  the  whole  of  the  principal  sums  had  been  — ^ ■ — 

received  by  him. 

The  appellant  now  objects  that  the  Civil  Judge  was 
wrong  in  so  deciding,  and  that  it  is  open  to  him  to  show  by 
evidence  that  only  a  portion  of  the  consideration  money  had 
been  in  truth  received  ;  and  we  are  of  opinion  that  the  objec- 
tion is  well  founded  and  must  prevail.  At  the  same  time 
it  should  be  observed  that  the  Civil  Judge's  decision  is  in 
direct  accordance  with  the  rule  stated  in  the  judgments  of 

the  late  Sadr  Court  reported  in  the  Sadr  Decisions  of  1860, 
p.  235,  and  the  Sadr  Decisions  of  1861,  p.  14,  to  which,  with 
several  other  reported  decisions  of  the  same  Court,  we  were 
referred. 

There  is  no  doubt  that  the  statements  in  the  bonds, 
but  more  especially  the  statement  in  the  second  bond,  are 

strong  primdfaeie  evidence  of  the  truth  of  the  actual  receipt 
of  the  money,  and  to  be  rebutted  only  by  clear  and  satis- 
factory proof  to  the  contrary,  on  the  part  of  the  defendant, 
on  whom  lies  the  onus  of  proof.  But  they  cannot,  on 
any  sound  principle  of  the  law  of  evidence,  be  treated 
between  these  parties  as  conclusive  admissions  precluding 
the  defendant  from  offering  evidence  to  prove  the  truth  of 
his  defence  as  regards  the  sums  actually  received. 

_  < 

The  strict  technical  doctrine  of  the  English  law  as  to 

estoppels  in  the  case  of  solemn  deeds  under  seal  rests  upon 

peculiar   grounds  that  have  no  application  to  the  present 

bonds,  or  the  other  written   instruments  ordinarily  in  use 

amongst  natives ;  and  cannot,  we  think  it  enough  to  say, 

be  considered  as  in  any  way  governing  the  question  in 

this  case.  * 

We  must  decide  the  case  in  accordance  with  the  estab- 
lished rules  and  principles  of  law  applicable  to  written  instru- 
ments generally,  regarding  the  statements  as  admissions 
in  writing  by  the  defendant  Now  as  regards  statements 
made  by  parties,  no  doubt  there  are  cases  in  which,  on 
grounds  of  public  policy  and  good  faith,  a  man  may  be 
estopped  from  contesting  the  truth  of  his  admission,  whether 
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4864  oral  or  writing :  as  where  it  is  intentionally  made  for  the 
£•  A,  No.  19  purpose  of  being  acted  upon  as  tme,  and  another  person, 
— "^  ^^^'  ,  otherwise  nninformed,  believing  it  to  be  true  does  act  npon 
it,  and  is  thereby  induced  materially  to  alter  his  previous 
situation.  In  such  a  case  the  person  deceived  may  rely  upon 
the  admission  as  concluding  the  party  by  whom  it  was 
made.  But  that  rule  of  law  does  not  apply  in  favor  of  the 
present  plaintiffs,  who  are  the  immediate  contracting  parties, 
with  means  of  knowledge  independently  of  the  statements, 
as  to  whether  or  not  the  advances  were  actually  made  and 
received :  and  there  is  no  legal  ground,  we  think,  for  the  con- 
tention that  the  written  admission  in  this  case  operated  as 
an  estoppel  against  the  defendant. 

The  consideration  for  parol  contracts  and  agreements, 
written  as  well  as  oral,  is  an  essential  matter  of  proof  between 
the  parties,  and  the  statement  in  a  written  instrument,  as  in 
the  present  case,  of  the  payment  and  receipt  of  the  considera- 
tion money,  is,  as  an  admission,  strong  presumptive  evidence 
which  may  warrant  a  conviction  of  the  truth  of  such  pay- 
ment and  receipt :  but  it  is  not  absolutely  conclusive ;  and 
the  party  making  it  may  prove  that  it  was  untrue  or  mis- 
takenly made.  By  this  means  the  defendant  in  the  present 
case  does  not  deny  or  disprove  the  terms  of  the  contract  as 
stated  in  the  bonds,  but  only  the  failure  on  the  part  of  the 
plaintifis  to  pay  over  the  consideration  money  under  it ;  and 
this  he  may  do  consistently  with  the  long  recognized  rule 
that  extrinsic  evidence  is  not  receivable  to  contradict  or  alter 
substantially  the  terms  and  legal  effect  of  a  written  contract. 

Allusion  was  made  in  the  course  of  the  argument  to 
Hindu  rules  of  proof;  and  passages  in  Sir  W.  Macnaghten's 
Principles  of  Hind/db  Law^  p.  280,  were  referred  to.  But 
neither  in  those  passages  nor,  that  we  are  aware  of,  in  any 
other  work  of  authority,  is  there  anything  that  can  be  con- 
sidered as  at  all  affecting  the  rules  of  law  upon  which  our 
decision  rests,  and  we  should  observe  that  in  the  appeal 
case  from  this  country  of  Chowdri  Persid  cavi  another  y. 
Chowdri  Dowl&t  Sing,  3  Moore's  L  A.  347,  in  which  the 
question  was  whether  the  consideration  money  for  certain 
deeds  of  compromise  had  been  paid,  it  was  conceded  and 
taken  as  the  foundation  of  the  judgment  of  the  Privy  Council 
that    the   admission    in    the   deeds    of   the    payment    of 
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the  money,  though  evidence  of  the  payment,  was  not  eon-     jn^Jg. 
dnaive.  ^    'Rrj,  No.  19, 

qf  1862. 

The  result  of  our  judgment  is  that  the  case  must  be 
sent  back  in  order  that  the  Civil  Judge  may  proceed  duly 
to  raise  the  issue  as  to  the  payment  of  the  consideration 
money,  and  to  pass  a  decree  after  considering  the  evidence 
that  may  be  offered. 

The  costs  of  this  appeal  will  abide  the  event  of  the  suit 
and  be  paid  to  the  party  in  whose  favor  the  decree  shall  be 
given. 

Issue  directed. 


BeguUzr  Aypeal  No.  9  0/  1864. 

Sausome  Ezekibl  Judah  and  another AppeUatUs. 

Addi'  Ba'ja'  Quben  Bi  bi Respondent. 

In  construing  Powers  of  Attornev  the  special  purpose  for  which 
the  power  is  given  is  first  to  be  regarded,  and  the  most  general  words 
following  the  declaration  of  that  special  purpose  will  oe  construed 
to  be  merely  all  such  powers  as  are  needed  for  its  effectuatioQ. 

Where  the  owner  of  a  ship,  by  Power  of  Attorney,  constituted 
the  master  his  agent  and  authorised  him  to  raise  or  t)orrow  upon 
the  ship's  papers  such  sums  of  money  as  he  should  deem  necessary 
for  the  repair  of  the  ship  "  and  to  act  in  the  premises  as  fully  and 
effectually  to  all  intents  and  purposes  as  I  might  or  could  do  if 
personally  present/'  in  a  suit  for  the  amount  of  a  mortgage  bond 
upon  the  ship  executed  by  the  master  \—Hdd  that  the  master  had 
no  authority  to  sell  or  mortgage  the  ship. 

THIS  was  a  regular  appeal  from  the  decree  of  A.  W.        igg4, 
Sullivan,  the  Civil  Judge  of  Tellicherry,  in  Original      J^y'^* 
Suit  No.  1  of  1862.  ^''I'ss^^^ 

Th§  Advocate  General  and  Mayne^  for  the  appellants,  the 
plaintifis. 

The  Court  delivered  the  following 

JuDOMENT  : — ^This  suit  was  brought  by  the  executors 
of  a  Calcutta  iSrm  to  recover  a  sum  of  upwards  of  60,000 
Bnpees,  alleged  to  be  due  to  them  under  the  stipulations  of  a, 
mortgage  bond  of  a  ship,,  executed  at  Calcutta  in  the  English 

(a)  Present  Phillips  and  HoUoway,  J.  J. 
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1864.  form  by  the  defendant's  master  of  the  ship)  one  Hydibos, 
irT~WT  appointed  as  agent  by  written  instrument,  also  executed  as 
-J?L125L-adeed. 

The  defendant,  joined  as  heir  of  the  original  owner 
of  the  ship,  answered,  that  the  master  had  exceeded  his  autho- 
rity, that  there  was  no  power  to  sell  the  ship,  and  that  the 
accounts  were  in  many  particulars  most  erroneous. 

The  Civil  Judge  rejected  the  plaint,  because  he  consi- 
dered that  the  execution  of  the  mortgage  bond  isued  upon 
was  not  within  the  scope  of  the  agent's  authority.  He 
went  on  to  comment  upon  sundry  other  acts  of  the  plaintiff, 
in  deposing  the  defendant's  Master,  putting  in  officers  of  his 
own,  carrying  on  a  voyage  and  charging  the  heavy  loss  upon 
it  to  the  defendant,  with  interest  at  30  per  cent. 

The  Advocate  General  and  Mr.  Mayne,  for  the  appellant, 
simply  argued  on  the  construction  of  the  Power  of  Attorney, 
that  the  Mastei:  had  authority  to  execute  the  mortgage  bond 
sued  upon.  No  cases  were  referred  to,  the  learned  counsel 
not  apparently  disputing  the  dictum  of  the  Oourt  that  the 
authority  of  an  agent,  and  especially  of  an  agent  appointed  by 
writing,  must  be  strictly  confined  to  the  powers  distinctly 
conveyed  to  him.  The  English  cases  upon  this  point  are 
not,  indeed,  very  numerous,  probably  because,  the  rule  being 
so  well  understood,  the  instances  of  deviation  are,  in  the 
case  of  agents  appointed  by  express  authority,  rare. 

Howard  v.  Baillie^^^  and  Gardener  v.  jBatlKeW  were 
two  cases  upon  the  same  Power  of  Attorney.  The  decisions 
were  different,  but  the  principle  of  law  admitted.  The 
Court  of  Coihmon  Pleas  went  upon  special  circumstances. 
These  were  strong  cases  because  it  appears  that  there  was  a 
probability  of  ample  assets  of  the  deceased  testator,  and,  as 
argued  by  Eyre,  C.  J.,  she  really  obtained  further  time  by 
the  transaction.  Moreover,  it  is  an  inflexible  rule  in  the 
construction  of  Powers  of  Attorney,  that  the  special  purpose 
for  which  the  Power  of  Attorney  was  given,  is  first  to  be 
regarded  ;  and  the  most  general  words,  following  the  declar- 
ation of  that  special  purpose,  will  be  construed  to  be  merely 
all  such  powers  as  are  needed  for'  its  effectuatioa  Eedinnle 
▼.  La  Nauze(^\  is  a  very  strong  example  of  this  rule. 

(a)  2  H.  BL,  618.  (6)  4  Term  Bep.  591. 

(c)  2  Young  and  Col.  Ex.  394. 
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The  largest  powers  were  given  to  deal  with  the  princi-      J^ 
pal's  estates  in  Ireland  to  bring  actions  "  for  the  recovery  of  jr,a  Ao,d 

rents,  or  any  other  debt,  dnty,  matter  or  thing,  due  or  com '^ ■ — 

ing  to  his  principal  for  or  in  respect  of  the  premises  or  in  any 
other  respect  whatever.^^  These  words,  in  themselves  very 
wide,  are  followed  by  ^^  and  in  my  name  to  give  and  further 
to  do  all  lawful  acts  and  things  whatsoever  concerning  all  my 
business  and  affairs  of  what  nature  or  kind  soever  in  the 
said  United  Kingdom,  and  generally  to  act  for  me  and  on 
my  behalf  in  aU  matters  as  fully  and  amply  in  all  respects, 
as  I  might  or  could  do  therein,  were  I  personally  present 
and  had  done  the  same."  The  question  was,  whether  the 
Power  of  Attorney  gave  power  to  endorse  bills,  and  Baron 
Alderson  decided  that  it  clearly  did  not.  ^^  The  general 
words  are  not  sufficient,  for  they  must  be  construed  with 
reference  to  the  antecedent  matter,  which  states  the  purpose 
for  which  the  letter  of  Attorney  was  given."  The  same 
rule  was  laid  down  in  another  very  strong  case,  Attwood  v. 
Munnings(^^ :  Holroyd,  J.,  says : — ^^  These  instruments  do 
not  give  general  powers,  speaking  at  large,  but  only  where 
they  are  necessary  to  carry  the  purposes  of  the  special 
powers  into  effect."  As  to  the  principle  of  interpretation 
applicable  to  Powers  of  Attorney  there  can  be  no  doubt,  and 
this  is  certainly  not  the  country  in  which  they  can  safely 
be  relaxed. 

It  only  remains  to  apply  them  to  the  Power  of  Attorney 
in  this  case,  and  to  see  whether  the  document  on  which 
this  suit  is  brought  is  authorized  by  the  terms  of  that  power. 
^^  I  do  by  these  presents  nominate,  constitute  and  appoint, 
and  by  these  presents  do  constitute  and  appoint  the  said 
Hydroos  Haji  to  be  my  true  and  lawful  Attorney  for  me 
in  my  name  and  for  my  use  to  raise  or  borrow  money  upon 
the  document  or  documents  of  the  aforesaid  ship."  The 
authority  given  is  not  to  mortgage  the  ship,  but  to  pledge 
the  title  deeds.  If  the  documents  evidenced  the  title  to 
land,  the  Power  of  Attorney  would  be  a  power  to  raise 
money  by  equitable  mortgage,  but  certainly  would  be  no 
authority  to  execute  a  legal  mortgage.  Applied  to  a  ship, 
and  regard  being  had  to  the  law  merchant,  it  is  manifestly 

(a)  7  Bar,  and  C.  272. 
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1864.       aQ  authority  to  hjpothecate  the  ship  for  the  amoant  of  the 
B.  A. No, 9  advance.     The   words  which  follow — "and  to  do  all  and 
— ^l1?^ —  each  acts  and  deeds,  and  to  make  and  execute  mch  docu^ 
fnmts  good  and  effectual  security  or  securities  to  the  person 
'  or  persons  so  lending  the  money  upon  the  mortgage  of  the 
aforesaid  documents  as  my  said  Attorney  shall  deem  neces- 
sary or  expedient,  giving  and  by  these  presents  granting 
to  my  said  Attorney  my  full  power  and  authority  to   do 
and  act  in  the  fremiaei  as  fuVy  and  effectually  to  all  in- 
tents and  purposes  as  /  might  or  could  do  if  personally 

present,  ratifying  and  confirming  all  that  the  aforesaid 
Hydroos  Hadji  shall  lawfully  do  or  cause  to  be  done  in 
the  premises  by  virtue  of  these  presents'' — it  was  argued, 

give  full  authority  to  execute  any  deeds  whatever  required 
by  the  lender  as  a  condition  for  lending  the  money.  It  is 
quite  obvious  to  us  that  the  meaning  is  simply  that  the 
Attorney  shall  have  power  to  execute  all  deeds  necessary  to 
making  the  hypothecation  effectual.  It  refers  not  to  the 
pecuniary  adequacy  of  the  security,  but  to  its  being  rendered 
a  valid  security  of  the  kind  which  the  agent  was  authorized 
to  give.  Independently  of  the  general  rules  of  construction 
which  would  narrow  the  general  words,  as  in  the  case  of  the 
much  stronger  and  more  general  words  in  the  cases  quoted 
above,  the  authority  is  only  given  to  execute  such  deeds  in 
the  premises.  It  was  contended  that  this  meant,  all  things 
necessary  to  give  such  security  as  would  induce  the  lender 
to  advance  the  money.  We  are  quite  satisfied  that  this  is 
not  the  true  construction,  but  that  the  power  given  is  to 
execute  all  documents  necessary  to  create  a  valid  hypothe- 
cation. The  agent  so  appointed  proceeded  to  execute  the 
deed  in  the  English  form.  The  first  covenant  is  for  the 
principal,  her  heirs  and  successors,  to  pay  Bupees  30,000  with 
30  per  cent  interest  payable  by  monthly  instalments.    There 

is  then  a  covenant  to  keep  the  ship  insured  for  Rupees 
40,000,  and  then,  for  further  assurance,  a  mortgage  of  the 
ship  with  a  power  of  sale ;  that  power  of  sale  was  after- 
wards exercised.  Now,  the  mere  recital  of  these  provisions 
renders  it  quite  manifest  that  they  are  wholly  unauthorized 
by  the  power,  and,  as  if  to  show  that  the  plaintifis  were 
quite  aware  of  this,  they  got  a  document  of  the  same  kind 
from  the  agent. 
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It  was  said  at  the  bar  that  the  Master  had  authority,       ^^^• 
in  case  of  necessity,  both  to  pledge  the  personal  credit  of  b.  a.  No.  » 

his  owner  and  to  hypothecate  the  ship,  and  that  a  large     ^-^  ^^^' 

construction  ought  to  be  given  to  this  document  because  it 
was  obviously  intended  not  to  narrow  but  to  extend  the  ^ 

agent's  authority.  The  answer  to  this  is  that,  express  autho- 
rity having  been  given,  all  question  of  implied  authority 
ceases,  and  that,  construing  it  simply  as  a  power  to  hypo- 
thecate, it  is  an  extension  of  the  natural  authority  of  the 
agent,  inasmuch  as  it  relieves  him  and  the  lender  from  the 
necessity  of  communicating  with  the  principal,  from  all 
questions  as  to  whether  the  distance  and  the  urgency  ex- 
onerated him  from  so  communicating  (  Wallace  v.  Iidden  C^-) 
the  SamburghW,),  the  BonaparUV).  I^or  is  the  form  of 
the  contract  unimportant.  Its  effect  would  probably  be 
to  shut  out  all  defences  but  actual  fraud.  In  Slainbank  v. 
Fennin  g^  it  was  of  course  conceded  that  mortgaging  is 
never  within  the  Master's  implied  authority,  and  in 
Stawbanh  v.  Shepard^^)  in  the  Exchequer  Chamber  the  present 
Lord  Wenslydale,  then  Park,  B.,  says,  (p-  441.)  "^^  But  this 
power  (that  of  the  Master)  does  not  extend  to  more  than 
hypothecation — well  known  in  the  civil  law  and  distinguished 
from  a  mortgage,  as  well  as  a  pledge  or  power  at  com- 
mon law ;  the  former  of  which  transfers  the  property,  the 
latter  a  lien  on  the  chattel  and  is  void  without  actual 
possession ;  but  hypothecation  gives  only  a  right  to  be  en- 
forced against  the  subject  of  it  through  the  medium  of  pro- 
cess." These  words  of  the  learned  Baron  sufficiently  show 
the  difference  in  the  qualities  of  the  act  authorized  and  the 
act  done.  We  cannot  at  present  enter  upon  the  question 
of  the  conscientiousness  or  otherwise  of  this  claim.  It  is  suf- 
ficient to  say  that  the  deed  sued  upon  is  not  the  defendant's 
deed,  because  her  agent  in  executing  it,  not  only  did  not 
follow,  but  widely  deviated  from,  the  authority  given.  The 
action  brought  upon  this  deed,  of  consequence,  fails,  and 
this  appeal  must  be  dismissed  with  costs. 

Appeal  dismiasecL 

(a)  8  Moo.  P.  C.  398.  (b)  32  L.  J.,  Adm.  116. 

(c)  8  Moo.  P.  C.  459  explained  in  Duranty  v.  HuiU^  10,  Jur.  N.  B.  60. 
(lO  2  C.  a  51.  (e)  13  C.  B.  418. 
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Regular  Appeal  iVo.  13  of  1864» 

Nallapa  Beddi ApptUant 

Balamma'l  and  others Bespondents. 

A  division  of  propertjr  took  place  in  1837  between  A,  the  mother 
and  guardian  of  the  plaintiff,  and  B,  the  husband  of  two  childless 
widows,  the  defendants.  In  a  suit  to  recover  possession  of  the  pro* 
perty  on  the  ground  that  the  division  did  not  oind  the  plaintiff  :-* 
Held  that,  there  being  no  proof  of  fraud^  or  that  undue  advantage 
was  taken  of  plaintiff's  minority,  and  in  the  absence  of  proof  of 
gross  inequality  in  the  distribution  of  the  property,  the  division  was 
valid  and  binding  upon  the  plaintiff. 

THIS  was  a  regular  appeal  from  the  decree  of  J.  W. 
_^__^^^_^___  Cherry,  the  Civil  Judge  of  Salem,  in  Original  Suit 

^tfim^^'  No.  2  of  1863. 

Mayne  and  Bavfigdckwriydflr^  for  the  appellant,  the 
plaintiff. 

Ramanuja  Aiyang&r^  for  the  first,  The  Advocate  Cfeneral 
for  the  second,  and  Branson^  for  the  second  and  third  res- 
pondents, the  first,  second  and  third  defendants. 

The  Court  delivered  the  following 

Judgment: — ^This  was  a  suit  for  the  recovery  of  the 
four  muttahs  or  small  estates,  of  Billur,  Ch^nr,  Mutt&n 
Chetti,  and  Sattivady,  in  the  taluks  of  Parmatty  and 
Namkal.  The  first  and  second  defendants  are  childless 
widows  of  Yenkata  Bama  Beddi,  the  son  of  Peddi  Beddi, 
who  was  the  brother  of  plaintiff's  father,  also  named  Yen- 
kata B&ma  Beddi.  The  plaintiff  asserted  that  his  father 
and  Peddi  Beddi  were  undivided  brothers,  and  that  the 
foimer  died  in  the  year  1835,  leaving  the  plaintiff,  a  minor 
of  three  years  old,  with  two  brothers  fourteen  and  six  years 
of  age  respectively,  both  of  whom  have  since  died.  Plain- 
tiff attained  his  majority  in  1852,  and  affirms  that  under 
Hindii  law  he  is  consequently  now  entitled  to  the  four 
muttahs  abovementioned,  which  form  the  greater  part  of 
the  family  estate,  as  against  the  childless  widows  of  bis 
uncle,  Peddi  Beddi.  He  produced,  in  support  of  his  daim, 
a  document  marked  A  in  the  present  case,  and  purporting 

(a)  Present :  Phillips  and  Frere,  J.  J. 
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to  be  an  agreement  executed  by  the  said  Venk&ta  Bama      r][/^e 
Reddiy  husband  of  the  first  and  second  defendants,  in  1857,^777";^^^ 
or  shortly  before  his  death,  by  which  he  consented  to  a  divi*  .,  ^  ^^ — 
sion  of  the  entire  property  in  equal  shares  between  himself 
and  B^masv&mi  Beddi,  the  elder  brother  of  the  plaintiff. 

The  Civil  Judge  was  of  opinion  that,  by  the  second 
defendant's  document,  No.  IX,  and  by  other  evidence,  it  was 
fully  proved  that  the  two  families,  consisting  of  the  plain- 
tiff and  his  minor  brothers,  on  the  one  hand,  as  represented 
by  their  mother  and  guardian,  Muttiyal  Amm^,  and  Pidddi 
Beddi  6ji  the  other,  divided  the  family  estate  in  July  1837, 
and  had  continued  since  in  a  state  of  division.  He  also  dis« 
credited  the  Document  A  plroduced  by  the  plaintiff,  for  rea- 
sons which  are  fully  stated  in  his  judgment.  The  Civil 
Judge  accordingly  dismissed  the  claim  of  plaintiff,  with 
costs,  on  the  ground  that  the  first  and  second  defendants,  as 
widows  of  a  divided  member  of  the  family,  were  entitled  to  • 

take  precedence  of  other  heirs. 

The  learned  counsel  for  the  plaintiff,  at  the  hearing  of 
this  case,  admitted  the  fact  of  division,  and  that  the  two 
families  entered  into  possession  of  their  respective  shares 
under  it  so  far  back  as  the  year  1837,  but  urged  that  this 
division  cannot  be  held  valid  as  against  the  plaintiff,  who 
was  a  minor  at  that  time.  But  there  was  nothing  essentially 
illegal  in  such  a  division,  and  it  is  manifest  that  if  a  parti- 
tion were  to  be  declared  invalid  sin^ply  on  the  ground  that 
one  or  more  of  the  parties  interested  were  minors  at  the 
time,  it  would  be  di£5cult  to  make  an  effectual  division  at 
any  time  in  any  Hindii  family  consisting  of  several  mem- 
bers. In  this  case  the  plaintiff  and  his  brothers  appear  to 
have  been  represented  in  good  faith  by  their  mother  and 
natural  guardian,  and  there  is  nothing  to  indicate  fraud,  or 
that  any  undue  advantage  was  taken  of  the  plaintifi'^s 
minority,  or  of  the  sex  of  their  mother.  It  has  indeed  been 
urged  at  the  hearing  that  the  division  was  unequal,  and  con- 
sequently cannot  be  upheld.  It  is  true  that  Peddi  Beddi 
and  his  branch  appear  to  have  obtained  under  this  division 
the  four  muttahs  now  in  dispute,  while  the  plaintiff's  branch 
only  obtained  that  of  Kelambur,  of  which  ho  admits  that  he 
is  still  in  possession :  but  there  is  no  evidence  of  the  relative 

value  of  these  five  muttahs ;  and  it  is  further  to  be  noted 

z 
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iB^       that,  by  this  deed  of  division,  it  is  expressly  stipulated  that 

ML  A.  No.  18  Peddi  Beddi's  branch  were  to  be  charged  with  all  the  liabi- 

^^  ^^^    ,  litiee  of  the  elder  Vehk&ta  B&ma  Beddi,  the  father  of  the 

plaintiff  and  former    representative  of  the  entire    family. 

These  debts  appear  to  have  been  heavy,  for  the  estates  were 

under  attachment  at  the  time.    We  are  therefore  of  opinion 

^    that  no  such  gross  inequality  has  been  shown,  as  would 

justify  us  in  setting  aside  the  division  of  1837  on  this  ground* 

As  respects  the  Agreement  A,  we  have  also  no  hesita- 
tion in  expressing  our  concurrence  in  the  view  taken  by  the 
Civil  Judge,  and  We  consider  this  deed  to  be,  to  say  the 
least,  of  a  most  suspicious  character.  It  is  in  the  highest 
degree  improbable  that  the  deceased  Venk&ta  R&ma  Beddi, 
whose  wife  is  shown  to  have  been  at  the  time  eight  months 
advanced  in  pregnancy,  would  have  executed  such  an  agree- 
ment, without  any  apparent  motive,  to  the  prejudice  of  his 
expected  issue  ;  and  it  is  also  to  be  observed  that  no  other 
members  of  the  family,  nor  any  of  the  village  authorities, 
are  shown  to  have  been  present  at  the  time,  nor  was  any 
communication  made  to  the  Collector  respecting  its  contents. 

Li  conclusion,  therefore,  we  resolve  to  affirm  the  decree 
of  the  Civil  Judge,  and  to  dismiss  this  appeal  with  all  costs. 

Appeal  dismiBaed. 


appellate  ^nxMitiionX^) 

Referred  Case  No.  11  of  1864. 

Amma'llu  Amma'l  against  Subbu  Vadita'b. 

Where  the  cause  of  suit  as  stated  by  the  plaintiff  appears  to  be 
within  the  cognisance  of  a  Court  of  Small  Causes,  the  mere  denial  by 
the  defendant  of  the  plaintiff's  ri^ht  or  title  is  not  sufficient  to  oust 
the  jurisdictioQ  of  the  Court.  If  it  reasonably  appears  to  the  Judge 
that  a  honA  fide  question  of  right  which  is  not  within  his  jurisdiction 
to  decide  is  fairly  raised  in  the  suit  his  jurisdiction  ceases. 

1864.        nnHIS  was  a  case  referred  for  the  opinion  of  the  High 

H^'oNo^n  ^^^^  ^^  ^'  ^'  ^^"dersley,  the  Acting  Judge  of  the 

0/1864.     Court  of  Small  Causes  at  Tanjore,  under  Act  XLII  of  1860, 
Sec.  13. 

No  counsel  were  instructed. 

(a)  Present :  Scotland,  C.  J. ;  and  PhilUps,  J. 


▲mma'llu  amka'l  v.  subbu  yadita'r.  185 

The  case  stated  was  that  the  defendant  executed  to    ^}1^*^a 

October  24. 

plaintiff  on  the  28th  April  1861,  a  samibogum  (lease)  bond  k.  c.  No.  \i 
of  which  the  translation  is  as  follows:—  — ^ 

''Deed  of  maintenance  executed  on  28th  April  1861  to 
Amm&lla  Amm^  widow  of  B&man&tha  Vadiydr  living  in 
Tichangudy  village,  bj  Subbu  Vadiydr,  son  of  the  said 
Baman&tha  Yadiy&r.  Of  the  \  pangu  of  land  which 
I  possess  out  of  the  sixteen  kar&  (shares),  .the  said  vil- 
lage consists  of,  I  have  mortgaged  to-day  1-1 6th  pangu 
to  Lakshamanaiyan  of  Peri-iur.  Of  the  remaining  3-1 6th 
pangu,  1-1 6th  pangu  is  set  apart  for  your  maintenance. 
This  l-16th  pangu  I  take  into  my  own  enjoyment  and  agree 
to  pay  you,  as  samibogum  thereon  each  year,  half  of  the 
Kadappu  paddy  and  half  of  the  Sambapis&nam  paddy,  which 
according  to  the  custom  of  the  village  is  found  due  to  it, 
and  I  will  take  receipts  &om  you  in  acknowledgment  of  the 
receipts  of  the  quantity. of  paddy  measured  as  above  stated. 
You  should  receive  samibogum  as  above  for  life  and  continue 
to  live  in  the  room  near  the  verandah  in  the  house  and 
should  not  mortgage  or  otherwise  alienate  the-  said  land. 
Thus  I,  Subbu  Yadiyar,  have  exednted  to  Ammkllu  Amm&l 
this  deed  of  maintenance. 

(Signed)  Subbu  Yadjy&r  (son  of  B&man&tha  Yadiy&r) 
writer  of  the  bond. 

Attested  by  Naranaiyan,  son  of  Yathin&tharyan  Yem- 
buaiyan,  son  of  B4maiyan,  Lackshamaniyan  of  Pedl-iir, 
Sabramaniya  Aiyan,  son  of  Yenk&ta,  son  of  Subbaiyan." 

Under  this  deed  plaintiff  sued  for  Rupees  139-1-9,  being 
the  value  of  samibogum  paddy  due  for  1861, 1862  and  1863. 
The  defendant  denied  the  execution  of  the  bond,  and 
pleaded  that  the  plaintiff  had  no  right  to  maintenance.  The 
Acting  Judge  dismissed  the  claim  under  paragraph  4  of  the 
Bales  of  Practice  issued  for  the  Courts  of  Small  Causes, 
in  which  it  is  stated  that  the  Courts  '^  have  no  jurisdiction 
in  suits  to  establish  a  right  to  maintenance,  but  if  this  right 
has  been  judicially  decided,  and  the  only  question  is  whether 
arrears  claimed  are  due  or  not,  they  may  adjudicate  in  such 
a  ease*''  The  right  to  maintenance  having  been  denied  by 
the  defendant  and  not  having  been  judicially  awarded,  the 
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1864.        Acting  Jadge  dismissed  the  sait  as  not  being  cognizable  in 
B.  c.^No.  11  his  Court,  subject  to  the  opinion  of  the  High  Court 

—^ ■ —         The  question  for  the  decision  of  the  High  Court  was 

whether  the  suit  should  be  dismissed  under  the  circum- 
stances stated,  or  whether  it  should  be  investigated,  taking 
evidence  ou  the  document  sued  on  notwithstanding  the 
defendant's  plea  that  plaintiff  had  no  right  to  maintenance  ? 

The  Court  delivered  the  following 

Judgment: — The  plaintiff  in  this  suit  seeks  to  enforce 
a  demand  for  money  alleged  to  be  due  bj  waj  of  rent  under 
the  express  terms  of  a  written  contract  entered  into  by  the 
defendant,  and  we  are  of  opinion  that  the  Court  of  Small 
Causes  had  jurisdiction  to  entertain  the  case.  The  suit  can- 
not be  considered  as  brought  to  establish  the  right  of  the 
plaintiff  to  maintenance,  and  if  the  samibogum  bond  be  a 
genuine  and  valid  instrument  in  all  respects,  the  denial  of 
the  plaintiff's  right  or  title  to  maintenance  seems  to  be  un- 
founded, and  merely  colorably  put  forward.  Where  the 
cause  of  suit,  as  stated  by  the  plaintiff,  appears  to  be  within 
the  cognizance  of  the  Court,  the  mere  denial  of  the  plaintiff's 
right  or  title  on  the  part'  of  a  defendant  is  not  sufficient  to 
oust  the  jurisdiction  of  the  Court  to  hear  the  case.  It  is 
for  the  Judge  to  consider  whether  a  band  fide  question  of 
right,  which  it  is  not  within  the  jurisdiction  of  Small  Cause 
Courts  to  decide,  is  fairly  raised  in  the  suit ;  and  when  that 
reasonably  appears,  and  not  before,  his  jurisdictic^i  in  the 
matter  ceases.  For  these  reasons  our  answer  to  the  question 
submitted  is,  that  the  suit  ought  not  to  be  dismissed  simply 
because  of  the  defendant's  denial  of  the  plaintiff's  right  to 
maintenance ;  but  that  the  Judge  should  hear  the  case,  and 
dismiss  the  suit  for  want  of  jurisdiction,  or  decide  upon  the 
claim,  according  as  he  shall  be  of  opinion,  either  that  the 
right  to  maintenance  bond  fide  comes  in  question  in  the 
suit  or  that  the  denial  by  the  plaintiff  is  only  colorably 
set  up. 
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Eegiilar  Appeal  No.  12  of  1864. 

Kakdan  Chetti  and  another.... AppellanU. 

CooRJES  Seit  and  others Respondents. 

A  contract  to  pay  money  in  consideration  of  foregoing  a  criminal 
prosecution  is  opposed  to  public  policy  and  will  not  be  enforced.  The 
consideration  to  support  the  promise  in  such  a  contract  is  a  vicious 
consideration. 

Keir  v.  Leeman  observed  upon. 

THIS  was  a  regular  appeal  from  the  decree  of  S.  N.  Ward,       i864. 
the  Civil  Judge  of  Coimbatore,  dated  13th  October,  „       ^    ' 
1863,  in  Original  Suit  No.  1  of  1859.  '  o/mL 

The  plaintiffs  sued  for  recovery  of  Rupees  4,158-2-8  the 
principal  and  interest  on  certain  dealings  in  hundls  which 
the  plaintiffs  carried  on  with  the  second  defendant,  who, 
with  the  other  defendants,  was  an  undivided  member  of  a 
Hind&  family.  The  plaintiffs  also  relied  upon  a  promise 
by  the  first  defendant  to  pay  the  amount  due  by  his  son, 
the  second  defendant.  The  case  for  the  plaintiffs  was  that 
they  commenced  to  trade  with  the  second  defendant  towards 
the  end  of  the  year  1858  in  hundfs  and  ready  money,  and 
the  balance  in  their  favor  was  found  to  be  Rupees  4,050-10-5. 
For  this  balance  second  defendant  drew  eight  hundfs  in 
favor  of  the  plaintiffs  upon  So  wears  in  Madras  and  Tinnevelly, 
who  reixised  to  accept  them  on  the  ground  that  they  had  no 
fands  belonging  to  the  second  defendant  in  their  possession. 
The  second  defendant  soon  afterwards  absconded.  The  first, 
third,  fourth  and  fifth  defendants,  in  their  answers,  relied 
upon  a  division  on  the  1st  of  July  1851,  since  which  time 
the  defendants  have  been  divided  from  the  second  defend- 
ant, and  the  first  defendant  denied  the  promise  to  pay 
alleged  by  the  plaintiffs.  All  the  defendants  denied  their 
liability  to  pay  the  debt  contracted  by  the  second  defendant. 
The  second  defendant  did  not  put  in  an  answer.  Among 
the  exhibits  filed  in  support  of  plaintiffs'  case,  were  a  letter 
written  by  the  Joint  Magistrate  of  Coimbatore  to  the  Joint 
Magistrate  of  Benares,  dated  29th  January  1858,  stating  that 

(a)  ftesent  Frere  and  Holloway,  J  J. 
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1864.       the  first  defendant  had  consented  to  pay  a  sum  of  Rupees 
jfoTTi  1>789  elMmed  by  two  creditors  of  the  second  defendant,  at  a 


B,  A,  

of  1864.  |.;y„ft  ^jjgn  fj^Q  second  defendant  was  charged  before  the 
Joint  Magistrate  of  Benares  with  fraud  and  escaping  from 
custody,  and  other  letters  showing  that  the  amount  had  been 
paid  by  the  first  defendant.  Four  issues  were  settled  by 
the  Civil  Judge. 

Upon  the  first  issue,  ihe  Civil  Judge  found  that  the  debt 
was  contracted  by  the  second  defendant  and  that  the  amount, 

with  interest,  was  due  by  him  to  the  plainti£Ps.  The  other 
issues  were  found  in  favor  of  the  other  defendants.  Judg- 
ment was  accordingly  given  in  favor  of  the  plaintifis  against 
the  second  defendant,  with  costs,  and  in  favour  of  all  the 
other  defendants,  whose  costs  the  plaintifis  were  adjudged  to 
pay.    The  plainti£&  now  appealed. 

Mayncy  for  the  appellants.  Our  case  is  this,  we  dealt 
with  the  second  defendant  in  hundis,  and  he  gave  us 
hundls  which  were  dishonored-  The  second  defendant 
having  absconded,  we  applied  to  the  first  defendant  to  pay 
the  debt,  and  he  agreed  to  make  himself  responsible  for  iL 
The  agreement  was,  in  efiect,  that  if  we  did  not  let  justice 
take  its  course  against  the  son,  the  second  dsfendant,  who 
had  defrauded  us,  the  first  defendant  undertook  to  be 
answerable  for  the  debt. 

[HoLLOWAT,  J. : — Was  not  that  something  like  an  agree- 
ment to  compromise  a  felony,  and  could  it  be  enforced  ?] 

Cheating  was  a  misdemeanour  and  there  was  nothing  to 
prevent  a  person  from  compromising  it.  There  might  have 
been  no  offience  established. 

[HoLLOWAT,  J. : — If  there  was  no  ofience,  there  was  no 
consideration  at  all.] 

The  charge  might  not  have  succeeded.  The  plaintiffs 
having  power  to  bring  the  second  defendant  before  a  Magis- 
trate upon  a  charge  of  swindling  or  cheating,  the  first  defend* 
ant  says,  ^'  Don't  do  so,  and  I  will  pay  the  amount  due  by  my 
son.'* 

[HoLLOWAT,  J« : — Can  it  be  contended  that  swindling  is 
not  an  offence  against  the  puUac?] 
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Undoubtedly  swindling  was  no  more  an  oflfenoe  against    q^^^^^ 
the  public  than  an  assanlt  b,  a.  No,  it 

0/1864. 

[floLLOWAT,  J. : — The  second  defendant  got  jon  to 
deliver  money  to  him  pretending  that  he  gave  you  good  bills, 
whereas  he  gave  you  bills  which  were  of  no  value.] 

The  bills  were  given  upon  a  balance  of  money  found 
due  upon  an  account  of  the  transactions  between  the  parties. 
The  balance  was  struck  and  was  found  to  amount  to  Rupees 
4^000  for  which  he  gave  us  hundis  which  were  dishonored^ 
and  when  we  tried  to  get  hold  of  him  it  was  found  that  he 
had  run  away. 

[HoLLOWAT,  J, — Either  the  consideration  was  nothing 
or  there  was  some  consideration.  If  there  was  a  considera- 
tion to  support  the  promise  what  was  it?  It  was  forbear- 
ance of  a  prosecution  for  a  crime.  What  prosecution  could 
you  have  instituted  ?] 

It  is  not  necessary  to  shew  that  we  could  have  estab- 
Ushed  the  offence  charged.  The  parties  are  all  merchants. 
One  says  to  the  other : — ^^  Don't  subject  us  to  the  disgrace  of 
a  criminal  prosecution  which  will  injuriously  affect  our 
reputation^  and  we  promise  to  pay  what  is  due  to  you." 

[HoLLOWAY,  J. : — Then  the  consideration  on  which  you 
declare  is  forbearance  of  a  prosecution.  He  referred  to 
Collins  V.  BlanterrM  OAdULxston  v.  Simpion^)']. 

The  consideration  was  to  forbear  disclosure  before  a 
magistrate,  with  the  attendant  disgrace  of  such  a  disclosure. 

[HoLLOWAY,  J. : — The  consideration  here  was  the  for- ' 
bearing  to  prosecute  an  offence  which  was  swindling  or 
cheating,  or  perhaps  it  might  be  theft  In  Collins  v.  Btan- 
temic)  the  offence  compromised  was  perjury,  which  was 
not  then,  and  is  not  now,  a  felony  in  England.  The  ground 
of  refusing  to  uphold  the  contract  in  that  case  was  the 
mischief  to  the  commonwealth  which  would  result  from 
allowing  the  compromise  of  such  an  offence  to  constitute  a 
sufficient  consideration.  The  Indian  Penal  Code  makes  no 
distinction  between  felonies  and  misdemeanours.] 

(a)  1  Smith  Lead.  C,  p.  166,  2nd,  Ed. 
(6)  13  Sim.  613.  (c)  Supra. 
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1864.  Mayne  oommented  upon  CoUvm  v.  Blantemy  and  Osbal- 

R.  A.  No,  12'  dUUm  V.  Simpson  which  he  contended  Mrere  distinguishable 
^-^  ^^^'      from  the  present  case. 

[HoLLOWAT,  J. : — Referred  to  Sections  213(<»)  and  244 
of  the  Indian  Penal  Code.] 

The  forbearing  to  expose  the  misdeeds  of  the  second 
defendant,  and  thereby  blasting  the  commercial  credit  of 
the  family,  was  sufficient  The  first  defendant  says : — *^  In 
consideration  that  you  will  not  reveal  that  a  member  of  my 
family  is  not  fit  to  be  trusted  in  matters  affecting  our  com- 
mercial honour,  I  agree  to  pay  you  the  debt  due  to  you  by 
that  member  of  my  famUy."  Such  a  consideration  was  per- 
fectly good. 

The  Court,  having  taken  time  to  consider,  delivered  the 
following. 

Judgment: — This  was  a  suit  against  the  family  of 
second  defendant  for  money  advanced  upon  some  bills  which 
had  been  dishonoured.  The  action  was  brought  against  the 
members  of  the  debtoi^s  family  on  the  ground  that  the  family 
was  undivided,  and  also  upon  the  ground  that  there  was  an 
express  promise  to  pay. 

•     All  the  members  of  the  family  alleged  division,  and 
denied  the  alleged  promise. 

The  Civil  Judge,  finding  all  the  facts  in  favor  of  the 
defendants,  dismissed  the  suit  with  costs.  ' 

In  appeal,  it  was  conceded  that  it  was  impossible  to 
contend  that  the  family  was  not  divided  and  that  the  plaintiff 
himself  did  not  know  the  transaction  out  of  which  this 

(rt)  Section  213  is  as  follows :— "  Whoever  accepts  or  attempts 

to  obtain,  or  agrees  to  accept,  any  gratification  for  himself  or  any 

other  person,  or  an^^  restitutioa  of  property  to  himself  or  to  any 

other  person  in  consideration  of  his  concealing  an  offence  or  of  his 

screemng  any  person  from  legal  punishment  for  any  offence  or  of 

his  notproceeoin^  against  any  person  for  the  purpose  of  bringing 

him  to  legal  punishment,  shall,  if  the  o£fence  is  punishable  with 

death,  be  punished  with  imprisonment  of  either  description  for 

a  term  which  may  extend  to  seven  years^  and  shall  also  be  liabla 

to  fine ;  and  if  the  o£fence  is  puniahable  with  transportation  for  life 

or  with  imprisonment  which  may  extend  to  ten  years,  shall  be 

punished  with  imprisonment  of  either  description  for  a  term  which 

'  may  extend  to  three  vears  and  shall  also  be  liable  to  fine ;  and  if 

'  the  offence  is  pumahaole  with  imprisonment  not  extending  to  ten 

'  year&  shall  be  punished  with  imprisonment  of  the  description  pro- 

'  videa  for  the  off^ence  for  a  term  which  may  extend  to  one-fourth 

'  part  of  the  longest  term  of  imprisonment  provided  for  the  offence 

'  or  with  fine  or  with  both." 
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action  has  arisen  to  be  the  separate  transaction  of  a  mem-  ^^. 
ber  of  a  divided  family.  It  was,  however,  contended  that  a  a/no,  i€ 
an  express  promise  of  the  second  defendant  was  proved  by — ^^  ^^^' — 
the  evidence  of  the  fourth,  fifth,  and  ninth  witnesses.  No 
consideration  whatever  for  this  promise  was  stated  in  the 
plaint,  and,  following  upon  tlie  allegation  of  joint  liability, 
there  is  little  doubt  that  the  pleader  merely  intended  to 
strengthen  the  allegation  of  liability  by  the  usual  assertion, 
that  the  defendant  had  promised  to  meet  it.  On  the  read- 
ing of  the  statements  of  these  witnesses  we  found  that  they 
amount  to  this,  that  after  the  bills*  had  been  dishonored, 
the  plaintiff  went  to  the  father  of  his  debtor  and  said,  ^^  Your 
son  has  cheated  me,  and  I  intend  to  prosecute  him  before 
the  Magistrate ;"  and  that  the  defendants  answered  in  effect, 
*^  Do  not  bring  this  disgrace  upon  us,  and  we  will  pay  the 
money."  At  this  point  it  seemed  clear  that  the  considera- 
tion for  the  promise  was  the  foregoing  of  a  criminal  prose- 
cution, and  we  referred  to  Collina  v.  Blantem  and  OshaU 
diaton  v.  SimpsonS^) 

The  learned  Counsel  then  sought  to  show  that  the  con- 
sideration was  the  fear  of  disgrace,  a  perfectly  legitimate 
and  good  consideration.  It  is,  however,  impossible  not  to 
see  that  the  disgrace  was  not  the  fear  of  the  son's  conduct 
being  divulged,  but  the  fear  of  disgrace  accruing  through 
a  crimnal  prosecution,  and  that  the  promise  is  alleged  by 
the  witnesses  to  have  been  made  on  condition  of  not  entering 
upon  that  prosecution.  Such  a  contract  is  not  only  clearly 
opposed  to  public  policy,  but  the  making  of  it  is  now 
criminally  punishable. 

We  thought  then  that  there  was  nothing  in  the  point 
that  no  conviction  could  have  followed,  that  it  was  suffi- 
cient that  there  was  at  least  plausible  ground  for  the  prose- 
cution, and  that  in  consideration  of  the  promise  the  plaintiff 
agreed  to  abandon  it.  All  the  previous  cases  are  reviewed 
in  Keir  v.  Leemcm/^)  As  usual,  there  are  conflicting  autho- 
rities, and  Tindal,  C.  J.,  says  in  the  Exchequer  Chamber : — 
**  Indeed  it  is  very  remarkable  what  very  little  authority 
there  is  to  be  found,  rather  consisting  of  dicta  than  decisions, 
for  the  principle  that  any  compromise  of  a  misdemeanoilr, 
or  indeed  of  any  publio  offence,  can  be  otherwise  than  ille- 
(a)  13  Sim.,  613.  (6)  6  Q,  B.  808,  B.  C.  in  error  9  Q.  B.  371. 

A  1 
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1864.       iral.    If  the  matter  were  re$  inteqra  we  shoald   have  no 

October  2&,  •.  ^ 

IrTa.  No,  12  dci^l>t  on  this  point"  And  the  learned  Chief  Justice  evi- 
^  ^^^'  dently  doubta  whether,  even  in  the  case  of  an  assanlt,  the 
prosecator  is  at  liberty  to  agree  not  to  indict,  although  he 
may  agree  not  to  pursiie  the  assaulter  civilly.  Mr.  Smith's 
note  therefore  does  not  embody  the  doctrine  of  Keir  v. 
Leeman.  That  case  settled  that,  although  the  prosecu- 
tion for  assault  and  riot  was  with  the  leave  of  the  Judge 
of  Assize  withdrawn  on  condition  of  the  promise  to  pay  the 
sum  sued  for,  the  consideration  was  vicious  and  the  action 
could  not  be  maintained.  It  did  not  affirm,  but  rather 
threw  doubt  upon,  the  position  which  Mr.  Smith  states  it 
to  have  established.  The  judgment  of  Coltman,  J.,  in 
Ward  V.  Llot/dyW  seems  to  us  to  embody  the  exact  rule. 
^^  I  do  not  consider  it  material  to  consider  whether  or  not 
the  defendant  was  actually  guilty  of  embezzlement,  for  if 
there  was  reasonable  ground  to  suspect  that  he  was,  although 
the  circumstances  might  not  be  such  as  to  insure  a  convic- 
tion and  the  warrant  of  Attorney  was  given  to  induce  the 
plaintiff  not  to  prosecute,  the  consideration  would  in  my 
opinion  be  illegal." 

Now  this  seems  to  be  precisely  the  present  case.  There 
seems  every  good  ground  for  supposing  that  the  bills  were 
a  mere  trick,  and  that  the  whole  transaction  was  one  of  a 
series  of  frauds  for  which  the  father  had  before  paid  money. 
There  seems  to  have  been  most  plausible  ground  for  a  pro- 
secution. We  can  entertain  no  doubt  that  the  promise  waa 
made,  if  made  at  all,  on  condition  of  the  plaintiff  foregoing 
that  prosecution,  and,  entertaining  no  doubt  that  the  per« 
mission  of  such  compromises  is  contrary  to  the  policy  of  the 
law,  and  that  the  consideration  for  the  promise  is  on  the 
authorities  as  well  as  in  sound  reason  wholly  vicious,  we 
dismiss  this  appeal  with  costs. 

Appeal  dismisied. 
(a)  0  Man  &  Qrang.  785, 189. 
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S^ireltBte  |ttri84idttn.<«) 

Begidar  Appeal  No.  49  of  1863. 

Messrs.  Shand  and  Co Appellants. 

Atmakubi  Adinaratana  OBsm... Regpondent 

The  plaintiffs  entered  into  a  contract  in  writing,  by  which  the 
defendant  was  to  deliyer  2,450  bandies  of  Qingely  seed  on  being  put 
in  possession  of  the  necessary  funds.  In  a  suit  for  damages  by  reason 
of  non-delivery  i—Eeld  that  the  plaintiff  before  they  could  recover 
must  shew  that  thev  paid  or  tendered  the  amount  stipulated,  and 
that  the  vendor's  rights  under  the  contract  cannot  be  controlled  by 
the  course  of  dealing  between  the  parties. 

THIS  was  a  regular  appeal  from  the  decree  of  Q.  S.  Forbes,        i864. 
the  Agent  at  Ganjam,  in  Orginal  Suit  No.  16  of  1862- .  ^^f^'^^- 

The  Advocate  General^  for  the  appellants,  the  plaintiffs.    ^^^^' 

Sloarij  for  the  respondent,  the  defendant. 

The  Court  delivered  the  following 

JuDOMBMT  : — Tliis  was  a  suit  to  recover  a  sum  of  money, 
as  damages  for  the  non-shipment  by  defendant  of  2,450 
bundles  of  Gingely  seed. 

Defendant  answered  that  he  only  contracted  to  ship 
the  seed  if  supplied  with  funds,  and  that  the  ship  was  char- 
tered and  sent  to  the  port  of  Pooree  before  the  time  agreed 
upon. 

The  Agent  on  both  these  grounds  dismissed  the  suit 
with  costs.  In  appeal,  the  Advocate  General,  for  the  plain- 
tiffs, argued  that  the  contract  to  deliver  was  unconditional, 
that  the  language  of  the  defendant  himself  showed  that  he 
considered  the  contract  to  have  been  broken,  and  that  the 
course  of  dealing  between  the  parties  shewed  that  the  con- 
stmction  of  the  contract  was  that  the  goods  should  be  ship- 
ped whether  paid  for  or  not. 

Mr.  Sloan,  for  the  defendant,  pointed  out  that  a  contract 
to  ship  as  soon  as  a  ship  should  be  sent,  was  a  contract 
to  deliver  within  reasonable  time,  and  for  this  he  quoted 
Tome  y.    WiUoih(^)    He   also   argued  that  the  supply  of 

(a)  Present :  Frere  and  Holloway,  J.J.    ' 
ib)  9  Jurist  N.  S.  492. 
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?^^^       funds  was  a  condition  precedent  to  the  obligation  to  supply 
A.  A,  No.  49  *Jio  goods. 

^J  1868. 

We  threw  out,  during  the  argument,  that  such  words  as 
"  immediately,"  "  directly,"  did  not  generally  mean  within 
a  reasonable  time,  as  Duncan  v.  Pophami^)^  clearly  shews. 
When  Toms  v.  Wilson  is  examined,  it  will  not  be  found  to 
contain  anything  inconsistent  with  the  earlier  case.  The 
words  of  the  Chief  Baron  in  the  Exchequer  Chamber!*)  : — 
**  For  payment  ought  to  have  been  made  to  Wilson  or  to  his 
Attorney.  It  is  clear  that  the  seizure  took  place  before  any 
attempt  could  have  been  made  to  pay  either  Wilson  or  his 
Attorney,"  show  clearly  that  the  case  is  no  authority  for  the 
position  for  which  it  was  quoted.  Toms  v.  Wilson  is  an 
authority  that  a  reasonable  construction  must  be  put  upon  the 
word  "  immediately,"  but  it  leaves  the  case  of  Duncan  v. 
Popham  wholly  untouched. 

While  we  make  these  remarks  to  prevent  misap])rehen- 
sion,  it  is  quite  clear,  on  the  simplest  principles  of  the  law 
of  contracts,  that  this  action  cannot  be  maintained. 

The  effect  of  the  document  D  is  a  contract  by  the 
defendant  to  purchase  goods  for  Shand  and  Co.,  re-sell  them 
to  that  firm,  and  ship  them.  The  effect,  taken  with  the 
letters  is,  ^'  I  will  ship  the  goods  for  you,  but  I  expect  a  remit- 
tance to  enable  me  to  buy  them  ;"  and  the  effect  of  the 
letters  of  the  agent  of  the  plaintiffs  is,  **  You  will  have  the 
remittance  for  which  you  ask,"  and  of  course  the  meaning  must 
be  in  time  to  enable  you  to  purchase  and  ship.  It  is  plain 
that  this  contract  must  be  less  stringent  than  a  sale  of 
specified  goods  on  7th  February.  Such  a  contract,  as  is 
somewhat  loosely  said,  would  without  delivery  have  passed 
the  property  in  the  goods  to  the  plaintiffs.  This  dictum  of 
course  requires  considerable  qualification,  considering  the 
rights  of  the  vendor  in  possession  after  such  a  sale.  Those 
rights  are  admirably  discussed  by  Mr.  Justice  Blackburn 
in  his  book  on  the  effect  of  the  contract  of  sale. 

The  rule  of  English  law  governing  this  case,  after  a 
rather  loose  paragraph  which  says  that,  although  the  pro- 
perty in  the  good  is  transferred,  the  vendee  acquires  only 
an  inchoate  title,  is  correctly  stated  by  Chitty  (P.  401).  ^^  Ac* 

(a)  8  C.  B.,  225.  {h)  32.  L.  J.  Q.  B.  382,  384. 
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cordingly  he  cannot  sue  the  vendor  for  wrongfully  depriv-  oJ^'^a 
ing  him  of  the  possession  of  goods,  or  for  their  n\)n-delivery,  u.  jt.  No,  49 
until  the  price  be  paid  or  tendered  by  him."  Now  it  is  — ^^^^' — 
admitted  in  this  case  that  the  vendee  had  neither  paid  nor 
tendered  the  price  of  the  goods.  The  argument  is,  that  by 
the  course  of  dealing  between  them  this  was  not  necessary. 
The  meaning  of  this  rather  vague  phrase  would  appear 
to  be  that,  because  on  former  occasions  the  vendor  had 
foregone  his  strictly  legal  rights,  he  is  to  be  bound  for  ever 
to  forego  them,  a  position  of  which  the  mere  statement  is  the 
only  refutation  necessary*  As  a  subject  of  some  historical 
interest,  we  may  remark  that  the  difference  between  the 
Roman  law  and  the  English  law  as  to  the  requisites  of  a  con- 
tract of  sale  was  created  by  Justinian.  M  The  old  Roman 
law  was  nearly  the  same  as  the  modem  law  of  England,  and 
some  of  the  inconsistencies  in  the  decisions  of  the  English 
Courts  have  arisen  from  a  misapprehension  of  this  fact 

We  do  not  consider  it  necessary  to  say  any  thing  upon 
the  ethical  aspect  of  this  action,  a  point  much  labored  by 
the  counsel  for  the  defence.  We  could  say  nothing  satis- 
factory to  pur  own  feelings  or  those  of  the  plaintiffs.  This 
appeal  is  dismissed  with  costs. 

Appeal  diamiBsed. 
(a)  Just  Inst  III,  tit  23.  Ortolan  Just.  Vol.  m,  368. 
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Ji^dlati  •|ttri8didifftt.(«) 

Regular  Afjpeal  No.  9  of  1856. 

Hatha  BAi'and  others ^tAppeUants- 

Uttaram  and  others Beipondents, 

An  Englishman  lived  with  a  Brahmin  woman  living  apart  from 
her  husband  by  whom  he  had  two  sons. 

Held  that  the  sons  are  Hindds,  and  their  rights  are  determined 
by  the  rights  of  the  clkss  of  Hindiis  to  which  they  belong. 

Held  also,  that  thev  are  to  be  regarded  as  Sudras,  or  as  a  class 
still  lower,  and  that,  in  the  absence  of  preferable  heirs,  they  inherit 
the^ property  of  their  mother  and  of  one  another. 

1864.        rpHIS  was  a  regular  appeal  from  the  decree  of  C.  H. 
i8^Tlyb%  "^     Woodgate,  Civil  Judge  of  TinneveUy,  in  Original  Suit 
'  qf'ms:     No,  3  of  1852. 

The  Advocate  Generaly  for  the  appellants,  the  defendants. 
Norton^  Mayney   and  SajagopalacJuirlUf  for  the  plain- 
tifisi  the  respondents. 

The  facts  sufficiently  appear  from  the  following 

JuD«MRNT  : — This  is  an  application  to  the  Court  in 
purshanoe  of  the  leave  reserved  to  the  respondents  in  the 
cause  of  Mayna  Bai  v.  Uttaram^  by  the  decree  of  Her 
Majesty  in  Council,  dated  30th  November,  1861,  reported  at 
VIII  M,  Ind.  Ap.  425. 

The  appellants  in  that  cause  are  still  the  plaintiffs  in 
ejectment,  the  first  being  the  widow  and  the  others  devisees 
under  an  alleged  will  of  late  Ramaparsad.  The  only 
question  which  was  argued,  or  could  be  argued  at  the  pre- 
sent stage,  was  the  validity  of  Ramaparsad's  own  title,  claim- 
ing, as  he  did,  under  Taukuram,^  both  being  illegitimate 
sons  of  a  Hindii  married  woman  of  the  Gauda  Brahmin  caste, 
by  Hughes,  an  Englishman.  It  was  admitted  on  behalf  of 
the  plaintiffs  that,  for  a  state  of  facts  so  anomalous,  it  could 
not  be  pretended  that  any  special  custom  could  be  alleged, 
and  the  right  of  Ramaparsad  to  succeed  was  put  upon  the 
general  grounds  of  Hindu  law.  Before,  however,  noticing 
the  arguments  upon  this  point,  it  will  be  convenient  to  con- 
sider the  objection  of  the  Advocate  (General  that  the  deci- 

(a)  Present :  Phillips  and  HoUoway,  J.  J. 
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gion  of  the  Judicial  Committee,  uliless  special  custom  can        1864. 

Naotmhw  S 

be  shown,  concludes  tlie  question.  It  might  be  sufficient  p  ^  nTT" 
to  say  that  the  order  of  Her  Majesty  in  Council  constitutes  <>/  ^^^' 
the  decision,  and  that  in  the  order,  framed  as  we  find  with 
great  deliberation  and  with  the  assent  of  Counsel  on  both 
sides,  the  subject  is  manifestly  left  open  :  ^'  And  that  it  be 
ordered  that  the  Sadr  Court  do  lAake  all  such  further 
enquiry  as  may  be  proper  and  necessary  as  to  the  title  of 
Bamaparsad  as  the  heir  of  Taukuram."  So  much  deference, 
however,  is  due  to  the  judgment  of  their  Lordships,  tliat, 
although  we  should  be  bound  by  the  language  of  the  decree 
to  consider  the  question  open  to  us,  we  should  necessarily 
be  greatly  influenced  by  any  conclusions  which  their  Lord* 
ships  have  categorically  expressed.  It  appears  to  us,  how- 
eVer,  that,  taking  the  whole  of  the  judgment  together,  the 
language  is  not  susceptible  of  the  construction  that  Bama- 
parsad cannot  succeed  on  the  general  grounds  of  Hindu 
law. 

At  page  424  their  Lordships  say,  ^^  On  the  one  hand 
they  are  not  prepared  to  act  upon  the  opinion  of  the  Law 
OflScers  given  upon  an  imperfect  statement  of  facts,  unsup- 
ported by  authority,  and  apparently  not  easily  to  be  recon- 
ciled with  the  opinions  of  the  text  writers  on  the  Hindu  Law. 
On  the  other  hand,  they  do  not  feel  satisfied  that  the  opinion 
of  the  Law  Officers  may  not  be  well  founded,  more  especially 
with  reference  to  some  local  custom  or  usage.  They  have 
come  to  the  conclusion,  therefore,  that  the  only  safe  course 
which  can  be  taken  is  to  remit  this  question  to  India  for 
further  investigation  and  consideration."  Now  the  words, 
^^more  especially  with  reference  to  some  local  custom  or 
usage,"  seem  clearly  to  show  that  their  Lordships  did  not 
mean  to  express  an  opinion  that  the  view  of  the  Law  Officers 
might  not  be  well  founded  upon  a  basis  other  thim  that  of 
local  custom  or  usage.  The  words  ^^  more  especially" 
would  otherwise  be  insensible. 

It  is  not,  however,  to  be  denied  that  the  language  of  the 
passage,  immediately  preceding  this,  is  somewhat  stronger. 
'^  It  is,  however,  impossible  to  treat  these  sons  as  the  sons  of 
'*  a  Sudra  father ;  if  the  plaintiff  and  Taukuram  be  viewed 
'^  as  the  sons  of  a  Sudra  mother,  still  the  property  never 
*^  was  hm^  and  their  heritable  capacity  even  to  property  of 
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Nt^hr  8  '^  ^^^™  1^**  ^ot  been  established.  If  any  general  usage  in 
M.  A.  No.  9  "  this  part  of  India  has  ripened  into  a  custom  having  the 
— 2^i|^6& —  u  force  of  law,  that  the  illegitimate  children  of  a  woman 
^'  pursuing  an  unchaste  course  of  life,  whether  married  or 
*^  unmarried,  inherit  her  property,  this  custom  is  not  in  proof. 
*^  If  amongst  Sudras  proper  a  course  of  decisions,  or  other 
<<  evidence  of  the  prevalency  of  a  general  custom,  supports  a 
^^  heritable  capacity  of  illegitimate  Hindiis  beyond  that 
^^  which  the  writer's  text  books  establish,  these  decisions 
^^  have  not  been  made  known,  nor  has  that  custom  been 
*^  established.  Bat  a  title  such  as  the  present,  so  wholly 
<<  irreconcilable  with  the  expositions  of  any  text  writer,  and 
'*  unsupported  by  any  authority,  cannot  be  established  upon 
*^  the  evidence  which  this  case  affords.  To  assume  without 
^^  evidence,  on  assertion  simply,  a  capacity  in  the  appellant 
*'  and  his  uterine  brother  to  inherit  to  their  mother,  and 
''  assuming  that  capacity  of  lineal  inheritance  to  their  motlier,* 
*^  thence  to  derive  collateral  heirship,  inter  se^  to  property 
"  which  never  was  their  mother's,  would  be  at  variance  with 
^^  legal  principles."  Construing  it,  however,  as  we  must  do, 
with  reference  to  that  previously  read  and  to  the  order 
finally  made,  we  cannot  consider  ourselves  precluded  from 
dealing  with  the  question  as  one  left  entirely  open. 

For  the  plaintiff  it  was  argued  that  the  case  is  one  of 
first  impression,  that  the  case  is  really  that  of  a  prostitute, 
and  Sec.  363  of  Strange's  Manual  shows  that  there  is 
heritable  blood  between  the  degraded  mother  and  her 
children  ;  that  the  property  is  self-acquired  ;  ihat  there 
is  no  text  whatever  of  Hindu  law  which  excludes  inhe- 
ritance between  persons  so  situated  ;  that  Taukuram  and 
Bamaparsad  were  hrothers;  that  in  default  of  issue  the 
mother  succeeds  to  her  sons,  and  that  Bamaparsad's  right 
to  succeed  to  his  brother  would  devolve  from  her  ;  that  the 
right  of  the  children  of  professional  prostitutes  to  succeed 
to  their  mother  has  been  frequently  recognized. 

On  the  other  side  it  was  contended  by  the  Advocate 
General,  quoting  Strangers  Hindu  Law^  Vol.  I,  page  160, 
that  the  mother  and  the  children  too  were  altogether 
beyond  the  pale  of  Hindu  law ;  that  she  was  dvHUer  mortua  ; 
that  her  rights  had  altogether  ceased,  and  that  she  could 
neither  acquire  nor  transmit  rights  i  that  this  was  the  fruit, 
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not  only  of  illicit,  but  of  adnlterous  intercourse,  and   that    „  i^®*    _ 
there  conld  be  no  possibility  of  inheritance.    The  Advocate  ^Bl^ATNoTfT 

General  was  then  proceeding  to  contend  that,  Ramaparsad's  — ^^ ^— 

claim  being  removed,  the  right  vested  by  the  r&zfn&ma  in 
his  clients.  The  Court,  however,  considered  that  this  ques- 
tion was  not  open  to  him,  because  the  judgment  of  the 
Lords  of  the  Council  had  distinctly  determined  that  the 
razin&ma  conveyed  no  right  to  property,  but  merely  settled 
the  right  of  management ;  and  also  because  the  question 
was  not  within  the  scope  of  the  reference. 

No  other  authority  was  quoted  on  either  side,  and  none 
applicable  to  this  case  appears  to  have  been  quoted  in  the 
Privy  Council. 

The  Lords  of  the  Judicial  Committee  have  determined 
that  these  persons  have  been  rightly  considered  to  be 
Hindus,  and  the  question  of  their  right  is  to  be  solved  by 
the  determination  of  the  class  of  Hindiis  to  which  they 
belong,  and  the  rules  as  to  inheritance  which  exist  in  that 
class.  If,  however,  from  the  anomalous  circumstances  of  this 
case,  tliey  cannot  be  with  positive  certainty  referred  to  any 
particular  class,  it  seems  to  us  that  we  are  bound  to  reason 
analogically,  and  appi}''  to  them  the  rules  observable  by 
classes  to  whom  theirs  bears  the  greatest  likeness.  This 
seems  to  be  the  rule  of  equity  and  good  conscience,  which, 
by  our  Charter,  we  are  bound  to  apply  where  no  positive 
provision  of  law  exists. 

We  may  at  once  remove  from  the  question  all  consider- 
ation of  the  issue  being  adulterous,  on  which  much  stress 
was  laid  in  the  argument.  There  is  no  doubt  that  mere 
adultery,  if  committed  with  a  man  of  the  woman's  own 
caste,  would  be  expiable.  The  husband  might  put  her  away, 
but  would  be  by  no  means  bound  to  do.  so.  The  ancient  law 
is  dear  upon  this  subject,  Manuj  Cap.  XI,  Sees.  177  and  178, 
prescribes  the  penance  for  adulterous  connection*  The  pro- 
visions as  to  the  son  of  concealed  birth  (quoBsitus  filitis) 
being  entitled  to  inheritance  to  the  husband  of  the  moUier 
{CoUbroohe^a  Digest  249  and  250)  show  clearly  that  mere 
adolteiy  is  not  the  disabling  stigma  which  codes  based  upon 
Christianity  have  made  it  Still  more  curious  is  the  oon- 
fliot  of  opinion,  developed  by  the  commentator  in  the  sac- 

Bl 
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18^      ceeding  clauses,  as  to  the  proper  paternity  of  the  child  begot- 
R.A.  No.  9  ten  upon  the  wife  of  another  (Co/.  252  and  253  witli  notes). 

— ^Ll The  fact  that  the  procreator  of  tliese  children  was  impressed 

with  a  peculiar  status  preventing  his  illegitimate  children 
from  inheriting  to  him  renders  it  unnecessary  to  pursue 
this  investigation,  and  we  have  only  adverted  to  it  to  shew 
that  the  mere  fact  of  adultery  is  of  very  little  importance 
to  the  present  investigation.  In  the  view  of  Hindu  law 
these  children  were  stained  with  a  blot  wholly  indelible, 
and  in  comparison  with  which  the  mere  adultery  of  the 
mother  fades  away.  On  this  evidence  she  must  be  taken  to 
have  been  what  is  termed  a  Grauda  Brahmin,  really  the  pro- 
duct of  the  union  of  a  Br&hmin  with  a  E^shatriya  woman,  and 
according,  therefore,  to  the  theory  of  Manu,  of  a  caste  inter- 
mediate between  the  two  first  regenerate  classes.  She  must 
be  taken,  therefore,  to  have  been  at  least  a  Kshatriya  in 
rank.  As  to  the  father,  he  was  not  a  Hindu  at  all.  Looking 
at  ManUj  Cap.  X,  Section  44,  where  he  numbers  the  i*aces, 
once  Kshatriyas,  who  have  from  non-communion  with 
Br^mins  and  their  omission  of  holy  rites  that  are  there 
prescribed  by  the  Sh4stras,  sunk  to  the  lowest  of  the  four 
classes,  it  is  probable  that  he  would  have  considered  this 
man  of  the  Caucasian  race  in  the  position  of  a  Sudra.  If 
not  a  Sudra,  he  was  in  the  eye  of  Hindu  law  a  man  of  no 
caste  at  all,  a  Meleecha  or  foreigner. 

The  question  is,  however,  of  little  importance,  for  no 
degradation  could  be  greater  than  connection  with  a  Sudra, 
and  there  can  exist  and  does  exist  no  question,  that  by  such 
connection  the  woman  became  hopelessly  outcast,  and  it 
must  be  assumed  that,  living  as  she  did  in  this  open  concu- 
binage with  a  man  not  of  her  own  caste,  she  was  treated  as 
dead  to  the  family  of  her  husband,  and  it  is  to  be  remem- 
bered, as  the  Abb^  Dubois  justly  points  out,  that  the  person 
so  sunk  from  caste  does  not  descend  to  any  lower  caste,  but 
becomes  altogether  outcast 

It  seems  to  us  that  the  mother  must  be  taken  to  have 
been  a  woman  of  no  caste,  living  in  prostitution. 

Before,  however,  dealing  with  the  rule  which  so  governs, 
we  must  address  ourselves,  with  all  respect,  to  the  observa- 
tions of  their  Lordships  at  pages  423  and  424  of  the  report^ 
which  we  have  already  quoted. 
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Certainly  there  are  many  passages  of  the  lexfc-writers       1864. 
which   recognize  the   relationship   of  the    son,   irregularly   b.^a.No^^ 

begotten,  to  his  mother's  family.     Yqfnavalkya  quoted  in  the  — Si 1_ 

Viodda  C/iint&inani  (p.  823).   *^A  damsePs  child  is  one  born 
of  an  unmarried  woman :  he  is  considered  as  the  son  of  his 
maternal  grandsire.''    This  passage  clearly  recognizes  the 
mother  and  her  son  irregularly  begotten,  as  cognate,  and 
the  AUtacsIiara  quoting  Manu  (Gap.  I,  Sec.  XI,  01.  7)  points 
out  that,  if  the  girl  is   married,   the  child,   although  not 
begotten  by  the   husband,  becomes  his  son.    The  authorities 
already  referred  to,  as  to  the  son  of  concealed  origin,  also 
bear  npon   this  point,   and  seem  to  show  clearly  that  the 
Hindii  law,  although  for  obvious  reasons  not  recognizing  as 
the  husband's  son  one  got  by  a  man  of  unequal  class,  never- 
theless gives  no  ground  whatever  for  supposing,  that  the 
circumstance   of  birth   from   illicit    connection  severs  the 
union  between  the  mother  and  her  son,  so  as  not  to  admit 
of  heritable  blood  between  them.     This  being  so,  there  seems 
no  ground,  either  of  authority  or  analogy,  for  contending  that, 
if  Taukuram  had  died  without  issue,  his  mother  would  not 
have  succeeded  to  him.     This  would  equally  have  been  the 
case,  if  she  was  a  Sudra  or  of  a  class  still  lower,  as  we  think 
that,  in  the  view  of  Hindu  law,  she  was.    That  the  illegi- 
timate offspring  of  women  of  the  lowest  Hindu  classes  daily 
succeed  to  the  property,  both  of  their  mother  and  of  one 
another,  without  question  or  dispute,  we  can,  upon  our  own 
experience,  affirm.    It  would  be  illogical  if  it  were  otherwise, 
for  the  illegitimate  son  of  a  Sudra,  in  the  absence  of  prefer- 
able sons,  is  his  heir.     That  the  property  is  almost  invariably 
small  of  itself  prevents  any  question  coming    before   the 
Courts.    Further,  the  practice  is  so  well  understood  that 
litigation  would  be  hopeless.    We  may  refer,   by  way  of 
anidogy,  to  the  practices  of  Malabar  and  Canara,  which  re- 
ceived Hindu  law  not  in  its  present  state,  but  in  a  conditio]\ 
of  which  traces  are  stiU  observable  in   the  books.     There, 
concubinage  is  the  rule,  and  the  whole  law  of  inheritance  is 
based  upon  the   existence  of  heritable  blood  between  the 
mother  and  son,  quite  irrespectively  of  the  father.     There 
is    no    agnation  at  all.    Nor   does   the   archaism    of   the 
Hindii  law  in  those  provinces  attenuate  the  force  of  the 
argument  from  analogy.     Tlie  modern  form  of  Hindii  law 
provides  for  the  state  of  a  homogeneous  people,  but  even 
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1864.  in  Manu  there  are  ample  traces  of  a  period  in  which  varioiis 
I^TaTnoTV  tribes  intermixed  with  one  another,  when  the  rigid  demar- 
— ^f^^^^' —  cation  of  the  various  classes  had  not  yet  been  made.  It  is 
obvious  that  the  present  far  more  nearly  resembles  the  more 
ancient  than  the  more  modern  condition  of  the  country. 
There  is  very  little  authority  upon  the  question  now  at 
issue.  All  the  passages  to  be  found  in  the  text-books  have 
reference  to  the  right  of  inheritance  ea  parte  putemd.  That 
from  the  younger  Macnaghten,  quoted  in  the  Privy  ^Council, 
is  of  that  character,  and  it  is  wholly  unnecessary  to  consi- 
der whether  his  opinion  is  well  or  ill-founded.  The  doc- 
trine of  Mr.  Justice  Strange  in  Section  363  pf  Us  Manual  is 
fully  borne  out  by  a  dictum  in  the  case  quoted. («)  It  was 
a  suit  by  the  daughter,  born  in  wedlock  of  a  mother  who 
afterwards  lapsed  into  prostitution,  to  recover  from  the 
daughters  born  in  prostitution  the  property  of  the  mother. 
The  Court  held  the  plaintiff's  title  not  made  out,  because 
the  conduct  of  the  mother  had  entirely  severed  her  from 
her  natural  family,  so  that  the  plaintiff,  the  daughter  bom 
in  wedlock,  could  not  succeed  to  her.  There  is  also  the 
dictum  that  the  prostitute  daughters  are  entitled  to  succeed, 
but  the  plaintiff's  case  failing  this  was  not  actually  neces- 
sary to  the  decision.  In  Madras  too  it  has  never  been 
doubted  that  the  children  of  the  prostitute  succeed  to  the 
property  of  their  mother.  We  have  been  unable  to  find  the 
least  authority,  either  in  the  books  or  in  practice,  for  an 
opinion  of  Mr.  Justice  Strange  tliat  the  children  must  be 
adopted  children.  The  decisions  upon  the  question  are  not 
numerous,  as  indeed  they  seldom  are  upon  points  so  well 
established  as  to  leave  to  the  reckless  litigants  of  this  coun- 
try no  hope  of  benefit  from  contesting  them.  The  news- 
paper report  of  a  case  in  the  High  Court  of  Bombay  con- 
tains the  opinion  of  the  Judges,  in  a  case  which  did  not 
call  for  it,  that  the  Courts  in  future  ought  not  to  undertake 
the  settlement  of  questions  of  inheritance  between  persons 
of  the  prostitute  class  and  their  offspring,  whether  natural 
or  adopted.  The  Court,  however,  admitted  that  their  own 
precedents  were  in  favour  of  doing  so.  The  case  was  there 
one  of  an  adopted  daughter,  and  of  course  there  would  be 
much  reason  for  contending  that  there  was  an  intention  to 

(a)  Tara  Munnee  Dauea  v.  MoUe  JSuncanee^yjI  Sadr  Dew.  Ud.,  271. 
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bring  up  the  child,  when  so  adopted,  to  prostitution.    Even        1864. 
therefore  if  the  case  could  be  considered  an  authority,  it 
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would  be  none  upon  the  present  question.  ^  ^^^ 

Our  reasoning,  therefore,  is  that  there  is  no  authority 
against  the  existence  of  heritable  blood  between  the  woman 
and  her  illegitimate  offspring.  Taukuram  and  his  brother 
are  decided  to  be  Hindiis.  They  are  the  Hindii  sons  of  a 
woman,  who  was  either  a  woman  of  a  class  lower  than  the 
fourth  of  Manu's  classes,  and  in  this  case  the  sons  are  cog- 
nate to  her  and  to  one  anotl^er,  as  the  children  of  a  class 
not  twice-born  out  of  wedlock,  and  entitled  to  inherit  to 
\  their  mother,  and  only  not  capable  of  inheriting  to  their 

father  because  he  is  not  a  Hindu  at  all.  If  not  so,  she  is  a 
mere  prostitute,  and  of  the  cognation  between  her  and  her 
offspring  there  exists  no  doubt  whatever. 

All  the  analogies  of  Hindii  law,  as  we  have  already 
shown,  are  against  the  view  of  a  bastard  taken  by  the  law  of 
England.  There  is  an  element  in  that  law,  the  doctrine  of 
Christianity,  which  would  render  any  argument  drawn  from 
its  provisions  merely  deluding.  There  is  and  can  be  no 
analogy. 

The  Soman  Law,  however,  which  still  dominates  over 
all  systems  of  European  Law,  ^^non  ratione  imperii  sed 
rationis  imperio,"  has  dealt  with  this  question.  We  know 
not  whither,  in  the  absence  of  positive  authority,  we  can  so 
profitably  resort  for  a  rule  of  equity  and  good  conscience  as 
to  the  eminently  philosophical,  but  also  eminently  practical, 
minds  of  the  great  Roman  Jurists,  and  especially  to  those 
who  treated  the  subject  before  its  character  assumed  a 
different  aspect  from  the  introduction  of  Christianity. 

Gains  says  («)  '^  H&c  parte  (that  is  of  the  edict)  procon- 
*^  sul,  naturali  sequitate  motus,  omnibus  cognatus  permittit 

"  bonorum  possessionem  quos  sanguinis  ratio  vocat  ad  here- 
^^  ditatem,  licet  jure  civili  deficiant.  Itaque  etiam  vulgo 
<<  qusesiti  liberi  matris,  et  mater  talium  liberorum,  item 
<*  ipsifratres  inter  at  ex  h&c  parte  bonorum  possessionem 
''  petere  possunt  quia  sunt  invicem  sibi  cognati.^'  This 
great  master  considers,  that,  in  not  denying  the  natural 
relationship  between  the  erring  mother  and  her  sons  and  of 

(«)  Dig.  Tit.  Vni,  fr.  2. 
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„  ^^  „    the  sons  with  one  another,  and  admitting  heritable  blood 

November  8.  '  ^ 

*XXi^r9~ between  them,  the  praetor  was  moved  by  natoral  equity. 

— ^J^ —  Whether  this  doctrine  or  that  of  the  law  of  England  is  more 
strongly  marked  by  the  spirit  of  the  great  author  of  Chris- 
tianity seems  to  us  not  very  doubtful. 

At  fr.  4  of  the  same  title — ^*  Si  spnrius  intestate  deces- 
'*  serit  jure  consanguinitatis  aut  aenationis  hereditas  ejus 
^'  ad  nullum  pertinet,  quia  consanguinitatis  et  agnationis- 
*^  jura  a  patre  oriuntur,  proximitatis  ,autem  nomine  mater 
^^  ejus  aut  frater  eftdem  matre  natus  bonorum  possessionem 
^*  ejus  ez  edicto  petere  potest" 

nipian  points  to  the  true  distinction,  and  one  which 
precisely  meets  the  present  case  and  is  entirely  in  conformity 
with  the  doctrines  of  Hindti  law.  As  agnation  and  con- 
sanguinity are  the  offspring  of  a  nuirriage  by  the  jua  civUe 
no  spurious  son  can  have  them,  but  he  is  related  to  his  own 
mother  and  to  his  brother  by  that  mother. 

Justinian,  Inst  III,  Tit.  Y,  4,  embodies  the  same  rule 
which  by  later  legislation  he  modified* 

Feeling  satisfied  that  all  the  analogies  of  Hindii  law 
and  the  plain  rules  of  equity  and  justice  are  in  favor  of  the 
evidence  of  heritable  blood  between  the  illegitimate  sons  of 
Hughes  by  this  Hindii  mother,  we  resolve  to  direct  the 
Civil  Judge  to  try  the  question  : — 

Whether  the  will  set  up  by  the  appellants  was  in  fact 
executed  by  Bamaparsad  ? 

The  costs  of  this  application  will  be  costs  in  the  cause, 
and  will  be  disposed  of  on  the  delivery  of  a  final  judgment 

lame  directed. 
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November  14. 

R.  a  No.  14 
0^1864. 


Referred  Case  No.  14  of  1864. 

Arulu  Mastry  against  Wakuthu  Chinnaten. 

A  bond  stipulated  for  payment  of  principal  and  interest  at  one 
per  cent,  per  mensem  within  six  months  from  the  date  of  the  bond, 
and  in  default  that  the  rate  of  interest  should  be  raised  to  six  and 
a  quarter  per  cent,  per  mensem  : — i^tf/c^  that  the  higher  rate  of  inter- 
est was  not  in  the  nature  of  a  penalty,  and  that  the  plaintiff  had  a 
right  to  enforce  payment  thereof* 

THIS  was  a  case  referred  for  the  opinion  of  the  High  Court  ^^  1864. 
by  L.  C.  Innes,  the  Civil  Judge  of  Ootacamund. 

No  Counsel  were  instructed. 

The  facts  appear  sufBoiently  from  the  following 

Judgment  :— The  plaintiff  in  this  case  seeks  to  recover 
100  Rupees  due  upon  a  bond»  with  interest  at  6^  per  cent,  per 
mensem.  The  bond  stipulated  for  the  payment  of  the  princi- 
pal  with  interest  at  one  per  cent,  per  mensem  within  six  months, 
and  that,  in  default,  the  rate  of  interest  should  be  raised  to  6^ 
per  cent  The  learned  Judge  who  tried  the  ciise  regarded  the 
the  stipulation  for  the  higher  rate  as  a  penalty  and  declined 
to  enforce  it,  subject  to  the  decision  of  the  High  Court 

The  point,  in  our  opinion,  admits  of  no  doubt  The 
subject-matter  of  the  suit  is  a  valid  written  contract  bond 
fide  entered  into,  and  the  meaning  of  which  is  |)erfectly 
clear.  The  plaintiff,  therefore,  upon  proof  of  default  of 
payment  on  30th  August  1864  was  entitled  to  recover 
interest  at  the  increased  rate  agreed  upon.  If  the  bond  had 
provided  simply  for  interest  at  6^  per  cent  per  month,  the 
Judge  would,  without  doubt,  have  given  Judgment  for  inter- 
est at  that  rate.  In  the  present  suit  the  plaintiff  was  enti- 
tled as  a  matter  of  contract  to  the  increased  rate  of  interest 
after  the  30th  August  1864.  There  is  no  ground  for  treat- 
ing the  higher  interest  as  a  penalty  in  the  legal  sense  of  the 
term,   and  in  this  case  considerations  as  to  the  probable 

(a)  Present :  Scotland,  C.  J.  and  Phillips,  J 
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jf^^r,  14    motives  an<}  calculations  in  the  contemplation  of  the  parties, 
'rc.No.  14    when  the  bond  was  entered  into,  cannot  be  allowed  to  effect 
.,   ^-f^^^'  .    in  any  way  the  contract   right  secured  to  the  plaintiff  in 
express  terms. 

If  the  Jadge  is  of  opinion  that  the  defendant's  straitened 
circumstances  forced  htm  to  incar  the  liability  to  so 
extravagant  a  rate  of  interest,  he  may,  in  his  discretion, 
refrain  from  allowing  interest  from  date  of  suit  or  upon 
the  sum  decreed  ;  or  he  may  allow  such  interest  at  a  very 
moderate  rate. 


Regular  Afpeal  No.  35  of  1861. 

CoLLBCTOR  OF  Madura Appellant. 

Srimatu  Muttu  Vijaya  Bagunada  Muttu  \  n        J   . 
Ramalinga  Sbthupati ^Mespondent 

Regular  Appeal  No.  49  of  1861. 

Anandati   alias  Kunjara  Natchiar  and 
others 


Rani    Paryatayardani    Natchiar    and 
others 


V  Appellants. 

y  Respondents. 

A  widow  can  adopt  a  son  without  the  consent  of  her  husband 
according  to  Hindi  Law. 

Where  a  widow  adopted  a  son  with  the  assent  of  the  mf^ority  of 
the  surviving  kindred  of  her  husband,  the  adoption  was  held  to  be 
valid. 

In  such  a  case  if  the  requirement  of  the  consent  of  the  Sapinda^ 
be  anytliin^  more  than  a  moral  precept,  the  assent  of  any  one  of  the 
Sapindas  w^ill  suffice. 

1864.       rpHESE  were  regular  appeals  against  the  decrees  of  the 
jVoranAerij.   ^     Civil  Court  of  Madura,  in  Original  Suits  Nos.  3  of  1856 

J(.  A.  No,  85 

of  1S61  and  and  1  of  1860. 

^.  A.  No.  49 

^f  ^^^'  The  Advocate  Generalj  Matfne^  Dale,  (Grovernment  Head- 

er) TirumalachdrUfdr  and  Srinivdsdehariydr  appeared  for  the 
parties. 

The  facts  are  sufficiently  stated  in  the  following 

JuDGMBNT  : — ^These  appeals  are  brought  from  decrees  of 

_  « 

the  CivU  Judge  of  Madura,  in  Original  Suit  No.  3  of  1856 
and  Original  Suit  No.  1  of  I860. 

(a)  Ftfiseat :  Frere  and  HeUoway,  J  J. 
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The  former  of  them  was  brought  by  plaintiffs  as  widow       i^**- 
and  daughter  of  Muttu  Yijaya  Bagun&da  Sethupati,  a  former  iRrATNoTss^ 
zamind4r  of  Ranmad,  to  establish  their  reversionary  right  jj^^i^j^^^^g 
to  the  property  as  against  the   present  zamind&r  in  posses-      ^^  ^^^' 
sion,  and  to  obtain  an  annual  allowance  of  Rupees  24^000  as 
maintenance,  and  to  declare  nulU  an  adoption,  purporting  to 
have  been  made  by  the  present  zamind&r,  as  unauthorized 
and  in  prejudice  of  their  reversionary  interest     By  order  of 
the  Court  the  son  alleged  to  have  been  adopted,  the  Collec- 
tor of  Madura,  and  others,  were  included  in  the  suit. 

The  second  of  these  suits,  No.  1  of  1860,  was  brought 
by  Muttu  Yijaya  Ragun&da,  alleging  himself  the  adopted 
son  of  Parvatavardani  Natchiar,  the  present  zamind4r, 
against  the  adoptive  mother  and  the  Collector  of  Madura, 
to  establish  affirmatively  ihe  adoption,  to  have  declared 
illegal  an  announcement  of  the  Collector  that  on  the  death 
of  the  present  zamind&r  the  property  would  be  escheated, 
and  to  cause  the  property  to  be  put  in  his  possession. 

On  12th  April,  1861,  the  Civil  Judge  made  a  decree  in 
the  former  of  these  suits,  declaring  that  the  reversionary 
right  claimed  did  not  reside  in  the  first  plaintiff,  and  that 
the  zamindar  should  pay  maintenance  at  the  rate  of  Rupees 
400  per  month  with  arrears  from  the  date  of  the  bringing 
of  the  suit  to  her,  and  Rupees  100  per  month  to  the  second 
plaintiff. 

On  18th  March  1861,  the  Civil  Judge  decreed  for  the 
plaintiff  in  Original  Suit  No.  1  of  1860  on  the  grounds  that 
the  zamind&r  had  a  right  to  alienate  during  her  life,  and 
that  the  Collector  had  no  right  to  escheat  the  property  of  a 
person  who,  by  his  own  answer,  appeared  to  have  heirs. 

On  the  19th  March  1863,  the  appeals  of  the  plaintiff  in 
3  of  1856  and  of  the  Collector  of  Madura,  second  defendant 
in  1  of  1860,  came  on  to  be  heard. 

One  of  the  objections  of  the  appellant  in  49  of  1861 , 

(the  plaintiff  in  3  of  1856,)  was  that  the  judgment  of  the 

Civil  Judge  had  gone  upon  a  decree,  that  in  1  of  1860,  made 

in  a  suit  in  which  she  was  not  a  party,  and  to  which  she 

was  not  made  a  party. 

cl 


208  MADRAS  HIGH  COURT  REPORTS. 

1864.  The  Court,  by  its  Order  dated  26th  March  1863.  directed 

iVovcmoer  17, 

R  A  No  86  that  the  following  issue  should  be  determined  in  each  of 

o/  1861. 

^'  "  Was  the  adoption  made  with  the  authority  of  Muttu 

Tirayi  Natchiar,  widow  of  Annas w&my  alias  Bagun&da 
Sethupati,  or  with  that  of  any  others  of  the  kindred  of  the 
late  zamfnd&r  Bamaswdmy  Sethupati,  in  whose  behalf  the 
said  adoption  was  made  ?*' 

» 

And  it  was  accordingly  tried  by  the  Civil  Judge — all 
the  parties  now  before  the  Court  being  parties  by  consent 
to  that  proceeding.  The  efiect,  therefore,  was  the  same  as  if 
a  formal  order  had  been  made,  admitting  the  plaintiff  in  3 
of  1856,  a  defendant  in  1  of  1860,  and  so  treating  the  case. 
The  second  defendant  and  the  plaintiff  in  3  of  18^6  have 
appealed  against  the  finding  of  the  Civil  Judge  that  an 
adoption  was  made  of  the  plaintiff  in  1  of  1860  and  that  it 
was  made  with  the  assent  of  Muttu  Yirayi  Natchiar,  widow 
of  Annaswibmy,  and  of  all  the  surviving  nearest  kindred  of 
Bamasw4my  Sethupati,  the  late  zamind&r.  To  avoid  all 
difficulty,  however,  we  have  by  consent  made  an  order  nunc 
pro  tuns  for  the  admission  of  that  plaintiff. 

From  this  decision  the  Collector  of  Madura  and  Kungara 
Natchiar,  widow  of  Bagandda,  both  appealed. 

It  will  be  convenient  to  consider,  first,  whether  a  widow 

without  the  assent  of  her  husband  can  make  an  adoption 
good  in  point  of  law. 

The  question  was  twice  argued,  on  the  second  occasion 
very  ably  and  elaborately,  at  the  bar,  and  there  are  now  at 
all  events  ample  materials  for  judgment,  and  for  the  correction 
of  that  judgment  if  found  erroneous  by  a  higher  tribunal. 

On  the  first  argument  it  was  assumed,  and  no  attempt 
was  then  made  to  show  the  contraiy,  that  this  question  was 
stated  in  the  affirmative  by  the  note  of  Mr.  Colebrooke  to 
the  Mitacshara.  The  effort  of  counsel  was  directed  to  show- 
ing that  the  note  was  in  fact  based  upon  no  authority  and 
was  opposed  to  the  greatest  authorities.  The  words  of  that 
note  are : — 

<<  In  regard  to  a  widow's  power  of  adopting  a  soBi  there 
is  much  diversity  of  opinion,     Vache^pati  HUra^  who  is 
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foUowed  by  the  Mithila  School,  maintains  that  neither  a  j^J^I^  ^j 

woman,  nor  a  Sadra,  can  adopt  a  dattaea  or  given  son  ;  be-  r,a.No.9S 

oaose  the  prescribed  ceremony  (Section  13)  includes  a  sacrifice,  ^^^]f^  49 

which  they  are  incapable  of  performing.    This  difficulty  may      0/  1862. 

be  obviated  by  admitting  a  substitute  for  the  performance 

of  that  ceremony,  and  accordingly  adoption  by  a  woman, 

under  an  authority  from  her  husband,  is  allowed  by  writers 

of  the  other  schools  of  law.    Nanda  PanditOj  however,  in 

his  treatise  on  adoption,  restricts  this  to  the  case  of  a  woman 

whose  husband  is  living,  since  a  widow  caimot,  he  observes, 

have  her  h^sband's  sanction  to  the  acceptance  of  a  son.     On 

the  other  hand,    Balambhatta    contends,  that  a  woman's 

right  of  adopting,  as  well  as  of  giving,  a  son,  is  common  to 

the  widow  and  to  the  wife.    This  likewise  is  the  opinion 

of  the  author  of  the  Vyavalidra-matfukha :  but,  while  he 

admits  that  a  widow  may  adopt  a  son  without  her  husband's 

previous  authority,   he  requires  that  she  should  have  the 

express  sanction   of  his   kindred.    Writers   of   the   Gaura 

School,  on  the  contrary,  insist  on  a  formal  permission  from 

the  husband  declared  in  his  life-time." 

It  seems  to  have  been  constantly  assumed  that,  by 
these  words,  Mr.  CoUbroohe  means  all  the  followers  of  the 
MUacsJioray  and  consequently  the  whole  of  the  inhabitants 
of  Southern  India.  This  would,  however,  render  the  words 
unmeaning,  for  all  schools,  except  that  of  Bengal,  are  follow- 
ers of  the  AtUacsharaj  and  by  specifying  the  followers  of 
two  particular  schools  an  obvious  distinction  is  expressed 
between  these  two  and  other  schools  following  the  same 
treatise.  That  tliis  is  the  meaning  is  sufficiently  shewn  by 
the  following  passage  of  Mr»  Colebrooke^a  Preface  to  his 
translation  of  the  Dayabh&ga  and  Mitacthara  : — 

**The  works  of  other  eminent  writers  have,  concurrent- 
ly with  the  Mitacsharay  considerable  weight  in  the  schools 
of  law  which  have  respectively  adopted  them,  as  the  Smriti 
Cliandrica  in  the  South  of  India;  the  Cfiintamaniy  jRo^na- 
kara  and  Vivdda^chandra  in  Mithila;  the  Vvramitrodaya 
and  Kamalacara  at  Benares,  and  the  Mayukha  among  the 
Mahrattas  :  but  all  agree  in  generally  deferring  to  the 
authority  of  the  Mitacsharay  in  frequently  appealing  to  its 
text,  and  in  rarely  and  at  the  same  time  modestly  dissent- 
ing from  its  doctrines  on  particular  questions." 
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N<J^er  17  ^^^  passage  compared  with  that  at  page  3  of  the  same 

JLA,  No.  19  Preface  in  \yhich  the  Bengal  and  Banares  Schools  are  spoken 

^A.  No.  49  ^f  genericall J,  shows  that  the  learned  author  was  at  page  4 

^^^^' —  speaking  of  the  Benares  School  specifically,  as  one  division 

of  the  Benares  School  treated  generically,  and  applied  as 

the  name  of  all  schools  following  the  Mitaahara. 

When  the  case  was  first  argued,  although  no  authority 
prevalent  in  Southern  India  was  quoted  for  the  doctrine, 
adopting  the  view  of  the  passage  generally  entertained,  we 
felt  that  it  would  be  impossible  to  overrule,  in  a  cause  not 
before  us  as  a  Court  of  last  resort,  the  opinion  of  a  jurist  so 
eminent  as  Mr.  Colebrooke  which  had  been  so  long  before 
the  public.  When,  however,  the  note  was  examined,  it  really 
only  applied  to  schools  other  than  those  of  Southern  India, 
and  looking  at  the  absence  of  Native  authorities,  and  the 
very  large  number  of  authorities  against  this  position,  it 
was  considered  necessary  to  intimate  that  we  should  like 
this  point  of  law  re-argued.  That  argument,  which  was 
very  able  and  elaborate,  was  heard  on  three  days  before 
the  adjournment,  and  it  remains  for  us  to  deal  with  the 
authorities  quoted  on  both  occasions. 

The  pundit's  opinion  in  this  case  may  be  at  once  set 
aside;  he  has  absolutely  interpolated  the  word  ** venerable 
protectors"  into  a  passage  of  Vamhta^  which  is  the  basis  of 
all  the  commentaries  upon  which  we  have  to  remark.  We 
believe  this  to  be  a  very  fair  example  of  the  manner  in 
which  the  pundits  have,  for  a  long  series  of  years,  been 
accustomed  to  givo  tlieir  opinions,  and  the  fact  that  the 
custom  of  the  late  Sadr  Court  was  to  follow  those  opinions, 
without  any  scrutiny  of  the  materials  upon  which  they  were 
or  professed  to  be  based,  renders  us  unable  to  attach  to  their 
decisions  and  dicta  the  weight  to  which  the  decisions  of  a 
Court  of  Justice,  founded  upon  its  own  deliberate  examina- 
tion of  real  authorities,  would  be  entitled. 

It  will  however  be  better  to  deal  first  with  the  decided 
cases. 

The  first  is  the  case  of  Veerapermal  PiUai  v.  Narrain 
Pillaijifl).  At  page  103,  the  learned  author  says  : — ^^  Hence 
it  may  be  inferred,  what  appears  confirmed  by  opinions  of 

(a)  1  Strangers  Notes,  p.  78. 
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living  Hindd  lawyers  and  by  every  case  of  the  kind  we  are  ^^^ 
acquainted  with,  that  the  consent  of  the  husband  is  indis-  it.  a.  No.  35 
pensable  to  adoption  into  his  family."  This  is  not,  however,  ^a^j^o^^ 
a  decision  upon  the  question,  for  there  was  in  this  cjase  a  ^^  ^^^' 
written  authority  to  adopt*  The  dictum^  however,  of  Sir 
T.  Strange,  who,  although  often  complaining  of  the  obscurity 
of  the  subject  and  of  the  necessarily  imperfect  performance 
of  his  task,  may  fairly  be  said  to  be  the  only  writer  who 
has  in  this  Presidency  drawn  as  far  as  possible  from  original 
materials  and  exercised  an  independent  judgment  upon 
them,  is  of  weight,  as  the  opinion  of  such  a  person  and  as 
showing  the  views  of  the  subject  prevalent  at  the  time  at 
which  the  judgment  was  delivered.  This  dictum  must  be 
considered  in  connection  with  that  at  page  79  of  the  learned 
Judge's  book: — '-^^  and  according  to  the  doctrine  of  the 
Benares  and  MahidLshtra  Schools  prevailing  in  the  Penin- 
sula, it  (that  is  the  consent  of  the  husband)  may  be  supplied 
by  that  of  his  kindred,  her  natural  guardians."  We  must 
observe,  with  all  respect,  that  this  passage  is  somewhat  vague. 
The  Peninsula  is  the  old  name  of  Hindustan  from  the  Hima- 
laya Mountains  to  Cape  Comorin.  If  the  learned  Judge  is 
speaking  of  the  Benares  School  generically,  then  the  Mahratta 
School  is  merely  a  species,  but  it  is  obvious  that  he  is 
speaking  of  two  schools  which  are  themselves  species  of  the 
school  of  Benares. 

In  the  Preface  of  CoUbrooki^  and  in  that  of  ,the  younger 
Macnaghten  (page  21),  the  existence  of  five  different 
schools  of  law,  of  which  the  specific  Benares  School  and  the 
Mahratta  are  two,  is  clearly  shown.  The  passage  in  Sir  T. 
Strange  differing,  therefore,  from  his  opinion  delivered  judi- 
cially and  applying,  as  it  must  naturally  be  taken  to  do,  not 
to  the  school  of  Southern  India,  but  to  the  Benares  and 
Mahratta  Schools,  can  by  no  means  be  considered  to  have 
overruled  his  original  opinion.  The  authorities  quoted  for 
the  opinion  are  at  pages  92,  96  and  115  of  of  his  Appendix. 

The  first  case  contains  the  opinion  of  a  pundit,  that  a 
widow  may  adopt,  having  her  husband's  authority — not 
without 

Mr.  Oolebrooke's  remark  is  merely  a  repetition  of  the 
note  to  the  Miiac^hara  so  often  referred  to,  although  un- 
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^M4^      donbtedly  the  language  used  gives  color  for  the  argament 

•  •  • 


R,  A,  NoHST  that  Jie  intended  to  place  the  doctrine  of  the  Bengal  School 

kl^N^  in  opposition  to  that  of  the  MUaeshara  and  of  its  followers 

oj^^^-     generaUj.    The    natural    meaning  of   his  words  howeyer 

expresses  no  snch  general  antagonism ;  they  are  still  confined 

.  to  a  class  of  followers  of  the  Attiacshata  and  those  not  its 

followers  in  Southern  India. 

The  case  at  page  95  embodies  the  opinion  of  a  pundit, 
that  the  authorization  of  a  dying  sou  to  an  adoption  bj  his 
mother  of  another  son  in  his  stead  will  validate  the  adoption. 
Mr.  Colebrooke's  remark  is  very  singular.  The  author  of 
the  MUacahara  is  called  the  Vijnyaneswcara^  as  if  a  book,  and 
this  emboldens  us  to  suggest  that  from  error  of  transcription 
the  word  Meyachay  of  which  we  have  not  been  able  to 
ascertain  anything,  has  been  written  for  Mayucha. 

The  language  undoubtedly  is  subject  to  the  same  obser- 
vation as  that  upon  the  former  case.  The  language  is, 
however,  much  more  general  than  that  in  the  note  to  the 
MitacBliara. 

The  general  meaning  of  Mr.  Ellis'  commentary  seems  to 
be  that,  although  his  mother's  guardian,  he  does  not  inherit 

his  father's  power  of  authorizing  an  adoption. 

* 

The  case  at  page  115  stated  simply  a  contract  between 
the  mother*in-law  and  widow  for  the  widow  to  adopt  a 
particular  boy,  and  the  adoption  of  another  boy  by  the 
widow  without  the  privity  of  the  mother-in-law.  The  pundit 
says  that  an  adoption  will  not  be  invalidated  by  an  unful- 
filled contract  with  the  mother-in-law  to  adopt  another  boy. 
Mr.  Colebrooke,  on  a  case  not  raising  the  question  at  all, 
repeats  his  note  to  the  Mitacskaraj  and  Mr.  Ellis  says  that, 
if  it  is  admitted  that  the  widow  had  her  husband's  assent  or 
that  as  a  Sudra  she  did  not  require  it,  the  answer  will  be 
correct*  We  may  observe  that  Mr.  Ellis,  who  had  much 
oral  intercourse  with  natives,  invariably  shows  a  disposition 
to  assert  the  existence  of  peculiar  customs*  Those  who 
have  had  much  experience  of  Hindus  will  find  them  always 
unwilling  to  assert  that  any  given  practices  are  not  perhaps 
authorized  by  custom.  By  this  they  mean  only  that  people 
indulge  in  snob  practices. 


THS  OOLLBOTOB  OF  ICADUBA  V.  ML  RAMALIMOA.  SBTHUPATI.  213 

No  law  is  based  so  much  as  the  Hind^i  upon  written       13S4. 
authority.    This  is  true  even  in  such  provinces  as  M^abar57X"3^7^ 
and  Canara,  and  an  alleged  custom,  unauthorized  by  any  ^.i^^^ofSs 
written   authority  prevalent  in  the    place    in   which   it  is  ,_f£i?5ii_ 
sought  to  enforce  that  custom^  must  be  regarded  with  the 
greatest  suspicion.    As  to  this  suggestion  of  a  looser  mode 
of  adoption  for  Sudras,  we  have  been  unable  to  find  any 
authority,  despite  the  tendency  of  the  Brahminical  authors 
of  most  treatises  upon  Hindu  law   to  enunciate  that  from 
their  utter  unimportance  in  the  eye  of  the  Supreme  Being 
Sudras    may    do    anything.    The    result    then    of   Sir    T. 
Strange's  passage  is,  that  he  has  nowhere  as  an  author 
directly  overruled  his  opinion  after  full  enquiry  expressed 
extra-judicially  from  the  Bench — although  it  is  quite  clear    . 
that,  with  his  disposition  to  submit  implicitly  to  Mr.  Gole- 
brooke,   he  thought  that  the  adoption  by  a  widow  with  the 
assent  of  her  husband's  male  relations  would  be  valid,  and 
he  probably  thought,  although  of  this  looking,  merely  at  his 
language,  there  is  no  positive  evidence,  that  such  was  the 
rule  in  Southern   India.      The .  position  stands  still  upon 
Colebrooke's  note. 

No.  18  of  1814,  reported  1,  SAtct  Decrees^  contains  a 
pundit's  opinion  at  page  104.  ^^A  widow  may  adopt  a  son 
with  the  consent  of  her  husband  or  with  the  consent  of  her 
relations — ^thus  it  is  declared,  in  Datta  Mimamaa^  Vivada 
Saramavam  and  Lohita  Dharmam  and  other  law  books ; 
and  in  conformity  therewith  is  the  custom  of  this  country." 

Now  there  are  several  books  called  Datta  Mim&msa^ 
and  if  it  is  meant  that  this  statement  is  to  be  found  in  the 
most  celebrated  treatise  of  that  name,  the  one  by  Nanda 
Panditroy  it  is  almost  unnecessary  to  say  that  it  will  be 
found  not  to  be  true.  A  more  unsatisfactory  opinion  than 
this  can  scarcely  be  conceived,  and  it  is  wholly  extra-judi- 
cial, for  the  case,  badly  as  it  is  reported,  shows  that  the 
widow  adopted  under  a  contract  with  her  husband  to  do  so 
in  which  his  permission  was  necessarily  mvolved.  More- 
over, it  embodies  the  position  that  her  relations  are  the 
persims  to  assent.  For  this  position  the  modern  advocates 
of  the  doctrine  do  not  contend.  The  pundits,  too,  conscious 
of  the  weight  of  the  Shibboleth  of  custom,  are  careful  to 
insert  this  at  the  end  of  th^ir  opixiion. 
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^^' ^n  No.  5  of  1817  18, no  authority  upon  this  question  of 

J^ovtmher  17.  i  r  i  /» 

jgTJTjv^Tss* adopting  a  son;  it  is  a  direct  authority  for. the  power  of 
%.  A^N^  ^^  widow  to  give  a  son  in  adoption  after  the  death  of  the 
^•^  ^^^'  husband.  This  is  in  accordance  with  the  doctrine  of  De- 
vanda  Bliatta  although  opposed  to  that  of  Nanda  Pandita, 
and  is  undoubtedly  the  opinion  at  present  entertained^ 
nearly  all  schools  having  followed  the  Dattaca  Chandrica 
in  preference  to  that  of  the  Dattaca  Mim&msa  where  these 
celebrated  treatises  differ. 

Of  the  cases  from  the  Bombay  Presidency  which  have 
arisen  in  Courts  following  the  Maharatta  school  of  law,  and 
the  Vyavahara  Mat/ukha  which  is  the  authoritative  treatise 
there,  we  may  observe  that  it  is  beyond  all  dispute  that  it  is 
there  held  clear  that  the  widow  may,  without  the  consent  of 
the  husband,  adopt  a  child.  The  real  authority  of  that 
treatise  belongs  to  another  part  of  this  discussion. 

Special  Appeal  Suit  No.  5  of  1849,  contains  merely 
another  pundit's  opinion.  The  alleged  adoption  was  nega- 
tived, and  the  nature  of  the  authority  required  was  not 
therefore  at  all  in  question. 

In  No.  161  of  1856  (Sadr  Deciauma  for  1858,  pp.  5,  6; 
the  Principal  Sadr  Amin  of  Guddalore,  himself  a  native,  de- 
cided that  the  adoption  of  the  claimant  was  invalid,  because 
made  subsequently  to  the  husband's  death  and  without  his 
authority,  and  that  the  claimant  had  not  therefore  lost  his 
right  in  his  natural  familj'.  The  Sadr  Court  reversed  this 
decision,  on  the  ground  that  the  authorization  of  the  hus- 
band was  supplied  by  that  of  his  nephew  and  nearest  male 
relations.  This  therefore  is,  on  the  autliority  of  Mr.  Strange's 
Manual  of  Hindu  Law^  a  direct  decision,  and  is  the  first 
real  decision  upon  the  point,  and  the  only  authority  referred 
to  is  that  of  Mr.  Strange,  whose  book  is  an  abridgement  of 
his  father's. 

The  cases  at  pages  91  and  93  of  the  Madras  Sadr 
BepwrU  for  1862,  and  that  at  page  39  of  the  Decmona  for  1863, 
are  no  authorities  upon  the  point.  These  cases  went  upon 
the  then  very  prevalent  doctrine  of  aequiescence ;  whether 
rightly  or  wrongly  applied  is  not  now  the  question. 

Appeal  Suit  No.  53  of  1861  is  a  Malabar  case  and  has 
many  peculiar  features.    The  plaintiffs  are  alleged  to  be  two 
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sisters,  widows  of  the  same  husband.    One  of  these  marriages  jjjl^^  j-^ 
must  have  been  altogether  irregular  and  illegal,  too.    The  suit  r,  a.  No.  85 
was  to  recover  property  from  two  persons  whom  they  alleged  j^  j,  jfo.  49 
to  have  been  introduced  into  their  family  with  the  assent  of — ^  ^^^'    ■ 
their  paternal  uncle  for  their  protection  and  for  the  manage- 
ment of  the  property.    The  adoption  of  two  persons,  a  trans- 
action   altogether  illegal  upon  the  ordinary  principles  of 
Hindu  law,  was  upheld  by  the  Civil  and  Sadr  Courts  ; 
but  the  language  of  the  Sadr  Court  is,  *'  The  adoptions 
being  thus  proved  and  having  prevailed  for  so  many  years, 
it  is,  not  open  to  the  plaintiffs  to   challenge  the  legality 
thereof."*  This    can  therefore    scarcely   be    considered    a 
decision  upon  the  question,  because  the  Court  seems  to  be 
of  opinion  that,  whether  legal  or  illegal,  the  transaction  was 
no  longer  open  to  question,  because  of  the  conduct  of  the 
plaintiffs. 

Two  cases  of  inferior  Courts,  one  in  1850  before  the 
Civil  Court  of  Trichinopoly,  and  the  other  in  1863  before  the 
Principal  Sadr  Amin  of  Madras,  declared  the  assent  of 
a  male  relation  sufficient  to  authorize  the  adoption  of  a 
son  to  the  husband.  The  Principal  Sadr  Amin  quotes 
Strange's  Manual  and  the  dictum  of  the  pundit  in  No.  18 
of  1814,  already  referred  to,  and  the  decision  of  the  Sadr 
Court  already  quoted. 

Three  French  cases  were  also  quoted.  In  the  one  in 
1826,  the  length  of  the  time  during  which  the  adoption  had 
been  recognized  was  an  important  element  in  the  decision. 
We  are  also  bound  to  say  that  we  are  unable  to  attach  much 
weight  to  an  opinion  conveyed  in  the  following  vague  lan- 
guage, *^  CoMvdirant  que  d^apris  lea  loU  and  lee  coutumee 
dupaye  euivant  le  Dharma  Sh&etra.^*  Dharma  Sb^tra  is 
a  generic  name  for  any  law  book  and  when  used  specifically 
for  Smritis;  in  them  we  have  nothing  upon  the  subject. 
In  another  case  before  the  Boyal  Court  at  Pondicherry  in 
1844,  the  Court  distinctly  declared,  but  without  any  quota- 
tion of  authorities,  that  it  was  the  recognized  doctrine  that 
in  certain  parts  of  India  the  consent  of  the  husband  *^peut 
itre  remplacee  par  coneentment  dee  parente  de  ea  famiUe  et 
gu^U  parait  certain  qu'^U  eet  d^usage  immemorial  &  Pondi" 
cherry  de  se  contenter  de  cette  derniere  auiomation.^^ 

Dl 
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iM^  It  18  singular  that  a  custom  so  nniveraallj  rocognixed 

"m.  a!  No.  '95 '  should,  as  it  appears,  be  disputed  upon  almost  every  reoor- 
^  A^N^  rence  of  the  question.  The  same  statement  is  contained  in 
^  ^^^'  a  case  before  the  same  Court  in  1848.  No  one  of  these  cases 
contains  any  examination  of  the  anihoritiesi  and  the  vali- 
dity of  the  adoption  has  in  the  present  case  been  put  upon 
the  provisions  of  positive  law,  upon  which  alone  it  cao 
really  stand,  and  custom,  even  if  really  existing,  is  no  more 
than  evidence  of  that  law. 

One  other  case  was  quoted  for  the  appellants  as  a  posi- 
tive decision  that  in  provinces  governed  by  the  Benares 
School  of  law  the  express  assent  of  the  husband  was'required^ 
and  by  the  respondents,  because  it  admitted  the  position 
that  this  ancient  rule  had  in  many  places  been  modified. 
"  The  case  is  reported  in  II  Knappj  SO^.  The  question  arose 
in  the  zillah  of  Etawah  in  the  North  Western  Provinces^ 
subject  to  the  Benares  School  of  law,  as  we  know,  both  from 
its  geographical  situation  and  from  the  JiUacshara  being 
quoted  as  an  authority  both  by  the  pundits  who  affirmed 
and  by  those  who  denied  the  validity  of  an  adoption  with- 
out the  express  assent  of  the  husband  (page  207  of  the 
Beport).  The  Bengal  pundits  relied  upon  the  Mitacskara  and 
the  Dattaca  Chandrica^  and  the  note  of  Mr.  Colebrooke,  so 
often  referred  to,  and  the  passage  of  Sir  T.  Strange  were 
quoted  in  favor  of  the  validity  of  the  adoption.  This  there- 
fore is  an  express  decision  that  there  are  places,  governed  by 
the  Benares  School  of  law,  in  which  no  assent  but  that  of 
the  husband  will  be  sufficient  to  validate  a  widow's  adop- 
tion. 

It  is  impossible,  however,  net  to  notice  the  great  em- 
barrassment felt  by  the  eminent  and  most  cautious  Judge 
who  delivered  judgment  in  this  case.  He  repeatedly  laments 
the  absence  of  aathority,  admits  that  a  rule*  less  strict  ibaa 
that  laid  down  prevails  in  some  places  and  particularly  in 
the  Mahratta  States,  but  he  feels  unable  to  say  that  the  an- 
cient rule  of  law  has  been  relaxed  in  the  place  from  which 
this  suit  came.  The  actual  judgment  amounts  to  little  more 
than  saying  that  it  is  impossible  to  say,  in  opposition  to  the 
pundits  of  the  Sadr  Oourt  of  Bengal  and  of  the  Provincial 
Court  of  Benares,  that  the  Court  was  wrong  in  considering 
the  assent  of  the  husband  absolutely  essential.     The  mate* 
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rials  oonUined  in  a  case  which,  ooinoidentaUy  with  this,  was  j^Jj^^  ^j 
before  the  Sadr  Conrt  of  Bengal  {IlSadr  Dew.  170,  171),  TTaTnoTST 
were  also  before  the  Privy  ConnoiL    The  pandits  of  the  %A.jfo.A9 

Sadr  Oourt  of  Bengal  qaoted  the  Viramitrodaya  and  Sanakar 2lLi!!^i: — 

Katutub/uiy  works  of  paramount  authority  in  the  special 
school  of  Benares,  and  declared  their  authority  overruled 
by  the  Daitaca  Mmdmsa  of  Nanda  Fandita.  So  far,  there- 
fore, as  the  decision  goes,  it  is  an  authority  for  the  paramount 
weight  of  the  Daitaca  Mimdmsa  over  the  treatise  specially 
applicable  to  Benares,  and  in  a  case  arising  in  a  zillah 
proximate  to  Benares  itself.  Moreover,  the  case  overruled 
the  opinion  of  Mr.  Colebrooke,  if  that  opinion  can  be  sup- 
posed to  mean  that  the  assent  of  the  husband  is  not  indispen- 
sable in  countries  following  generally  the  doctrines  of  the 
MitacBhara.  It  is  also  of  course  an  authority  for  the  position 
that  the  Dattaca  Mim&msa  requires  the  direction  of  the 
husband   to  enable    affiliation  of   the  boy    given  to  and 

accepted  by  the  widow. 

• 

There  is  therefore  one  express  decision  only  of  the  Sadr 
Court  in  favor  of  the  sufficiency  of  the  consent  of  kinsmen. 
To  this  are  to  be  opposed  the  dictum  of  Sir  T.  Strange  and 
the  judgment  of  the  Privy  Council,  which,  subject  to  the 
observations  made  upon  the  language  of  the  learned  Judge, 
tends  in  the  same  direction.  We  are  unable,  therefore,  to 
see  that  there  is  such  a  weight  of  judicial  authority  as  can^ 
properly  preclude  or  exonerate  us  from  scrutinizing  the 
original  authorities  upon  the  subject. 

In  dealing  with  the  passages  which  have  been  presented, 
it  is  obviously  necessary,  so  far  as  possible,  to  ascertain  the 
title  of  their  authors  to  respect,  either  from  the  weight 
attached  to  them  among  the  people  for  whom  they  wrote  or 
from  the  intrinsic  weight  of  the  reasoning  upon  which  their 
conclusions  are  based.  The  following  passage  of  the  younger 
Macnaghten  (Prf.  page  21)  which  follows  his  statement  that 
while  all  the  schools  follow  the  original  Smritis,  each  of  the 
five  schools  has  particular  commentators  to  whom  it  attaches 
marked  preference — says,  ^^  The  MUojcshara^  the  SmrUi 
Chandricaj  the  Madhawfom  and  the  Suraswiti  ViUsa  are 
the  works  of  paramount  authority  in  the  territories  depend- 
ent upon  the  Gtovernment  of  Madras." 


B 
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«*  ^^' .»  How   important   too    is    the  caution  of  the  learned 
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R,  A.  NoTt^  author — "  I  do  not  mean  to  affirm  that  these  are  the  only 
t  Tho^"!^  works  of  paramount  importance  recognized  in  the  respec 
^  ^^^'  tive  schools ;  but  they  are  most  frequently  referred  to  ;  they 
are  sufficient  to  solve  the  ordinary  legal  questions  which 
arise  ;  and  suspicion  may  justly  be  excited  where  an  exposi- 
tion of  law  is  supported  by  citations  from  more  recondite 
authorities."  He  then  proceeds  to  show  the  general  preva- 
lence over  all  the  schools  of  tlie  Dattaca  Mmhmta  of  Nanda 
PandUa  and  the  Dattaca  Cliandrica  of  Devanda  Bhat. 


Nanda  Pandka^  an  author  bom  in  Southern  India,  is 
of  course  a  distinct  authority  that  the  widow  can  neither 
give  nor  receive  a  son.  He  quotes  from  Vasishtaj  one  of 
the  original  legislators,  the  passage  which  the  subsequent 
commentators  have  professed  either  to  explain  or  perhaps 
to  explain  away,  and  he  then  says  :  ^'  If  it  is  intended  then 
that  she  may  adopt  a  son  with  t]ie  assent  of  the  kinsmen 
even,  it  is  wrong,  for  the  term  husband  would  become 
indefinite  :  and  the  purpose  would  not  be  allowed.  Now  the 
purpose  of  the  husband's  sanction  is  that  the  filiation  as  son 
of  the  husband  may  be  complete  even  by  means  of  an  adop- 
tion made  by  the  wife."  The  reasoning  is,  it  is  an  unwar- 
rantable extension  of  the  term  husband  to  include  all  his 
kindred  within  it.  Moreover,  such  inclusion  would  be  con- 
trary to  the  reason  of  an  adoption  which  derives  its  efficacy 
from  the  conjunction  of  the  will  of  the  husband  with  the 
act  of  the  wife.  This  by  a  fiction  of  law  renders  the  adop- 
tion a  sort  of  symbolical  begetting,  and  the  son  taken  is  as 
the  son  of  him  whose  will  has  gone  with  the  act  of  his  wife. 
It  is  true  that  Nanda  PandUa  denies  also,  on  the  authority 
of  the  same  passage,  the  power  of  a  widow  to  give  a  son. 
It  is  important,  therefore,  to  observe  that  he  at  all  events 
regarded  the  giving  and  receiving  as  lying  under  the  same 
prohibition,  and  by  his  specific  rebuttal  of  the  notion  that 
the  absence  of  the  assent  of  the  husband  may  be  supplied 
by  that  of  kinsmen  it  would  seem  that  such  an  extension 
of  the  doctrine  had  been  put  forward  by  son^e  during  his 
time  but  was  repudiated  by  his  rigourism.  We  find  this  to 
be  the  case,  for  his  treatise  is  supposed  to  be  an  expansion 
of  the  Daiiaioa  Chandrica. 
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We  then  come  to  the  Smriti  Chandriea  and  the  Dot"  „  ^^^^^ 
taea    Chandriea^   works  of  JDevanda  Bhatta.    The   Smriti  e.  a.  No.  86 
Chandriea  is   a  work   next   in  authority  to  the  Mitacshara  ^  ^,  j^^  49 
and  the  Dattaca  Chandriea  is  the  latest  work  of  its  anthor,      of^^i' 
intended  to  dispel  any  doubts  which  the  former  celebrated 
treatise  may  have  leflL     In  the  Smriti  Chandriea  : — ^^  The 
objector  says  that  the  gift  of  a  son  by  his  mother  is  not  pro- 
per notwithstanding  her  power.    The  reason  of  this  is  her 
want  of  independence.    Befutation. — ^True,  bat  it  is  right 
if  it  be  anthorized  by  an  independent   male.    Hence  only 
Vasishta  says,    *  No  woman  shall  give  or  receive  a  son 
unless  with  the  permission  of  her  husband/  "    Tn  the  Dattaca 
Chandriea  the  same  celebrated  author,   in  this  the  latest 
fruit  of  his  labors,  interprets  the  same  passage  of  Vasishta 
to  mean  that  a  son  may  not  be  given  by  a  woman  without 
the  husband's  sanction  if  he  be  alive,  but  that  he  may  be  if 
he  be  dead,  have  emigrated  or  entered  a  religious  order.    Then 
treating  as  to  the  persons  who  may  adopt,  he  (Clauses  4  and 
7,  Section  1 )  comments  upon  the  passage  of  Manu^  ^^  that  a 
son  of  any  description  must  be  anxiously  adopted  by  a  man 
destitute  of  male  issue,"  and  explains  that  ^^  It  must  not  be 
argued  that  from  the  qualities  of  being  male  and  singular  be- 
ing attributed  to  the  adopting  party,  by  the  expression  *  a  man 
destitute  of  male  issue,  something  definite  is  meant :  there- 
fore the  same  person  must  not  be  adopted  by  two  individuals, 
nor  any  son  by  women,    (or  the   adoption  of  the  Dtoaya- 
mushy&na  or  son  of  two  fathers  by  two  persons  will  be  pre- 
sently declared,  and  women  with  the  sanction  of  their  hus- 
bands are  competent  to  adopt."    He  then  quotes  the  same 
passage  of  Vasishta^  and  as  he  put  upon  it  with  respect  to 
giving    the    interpretation    that   the    permission   was    only 
needed  where  the  husband  was  alive  or  not  absent  on  a  pil- 
grimage, it  seems  reasonable  to  suppose  that  he  would  have 
put  the  same  construction  upon  it  if  he  had  considered  more 
at  length  the  recsmng  of  a  son.    It  would  be  almost  im- 
possible, but  certainly  unreasonable,  to  construe  it  differently 
in  the  two  places.    We  have  already  seen  that  this  is  the 
interpretation  put  by  Nanda  Pandita  upon  his  doctrines. 
The  opposite  interpretation  was  put  upon  them  by  the  pun- 
dits in  the  case  in  Knapp^  and  we  are  bound  to  confess 
that  until  we  reconsidered  the  passage  after  the  second  argu- 
ment we  failed  to  see  its  real  force  and  effect.    The  proper 
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»  ^^  .«   oonclusion  seems  to  be  that  the  opinion  of  Devanda  Mhatta 

£fOV€MO€r  17* 

jr.  A.  No.  35  most  have  been  that  the  assent  of  the  husband  stood  upon 

B.  A.  m.4A  precisely  the  same  footing  and  was  of  the  same  scope  in  the 

^^^^'     cases  of  giving  and  receiving,  for  if  the  words  of  VoMshta 

requires  this  explanation  in  the  one  case  tliey  require  it  in 

the  other. 


The  works  of  Vidya  Narainsamy  are  admitted  to  have 
great  weight  in  the  Madras  School.  One  of  his  works  is  a 
special  treatise  upon  adoption.  Another  is  a  work  oalled 
Madhavyamy  a  commentary  upon  Pamsara  SmriH,  Mr. 
Ellis,  Sir  T.  Strange,  and  Sir  W.  Macnaghten,  already  quoted, 
testify  to  his  authority  in  Southern  India  and  particularly 
in  the  district  of  Canara.  Mr.  Ellis  says  that  he  may  be 
called  the  legislator  of  the  last  Hindu  dynasty,  which  is  that 
of  the  Rajahs  of  Yijayanagar  who  succeeded  the  Belal  Rajahs. 
The  territories  of  these  Rajahs  for  a  short  time  embraced 
nearly  the  whole  of  the  South  of  India  (Elph,  vol*  ii,  J7.  183% 
so  that  the  general  authority  of  the  Jurist  who  is  said  to 
have  been  the  minister  of  that  founder  of  the  kingdom  would 
necessarily  extend  over  the  whole  of  the  widely  extended 
empire.  In  one  place  in  the  LUerary  Joumedy  Mr.  Ellis 
states,  what  is  unquestionably  the  case,  that  where  other 
treatises  conflict  with  the  Mitaeshara  they  are  to  give  way, 
while  in  another  he  says  that  there  is  difficulty  in  choosing 
between  the  Mitacahara  and  the  Madliavyam.  Although 
this  may  be  considered  to  put  the  case  too  strongly,  there  is 
no  doubt  that  this  writer  is  an  authority  of  great  weight 
It  has  been  said  that  with  many  others  he  was  overruled 
by  the  Judicial  Committee  in  the  Vasareddy  case.  He  was, 
it  is  true,  incidentally  referred  to  in  the  very  vague  exposi- 
tion of  the  pundits  who  supported  the  legality  of  a  second 
adoption,  but  no  passage  from  his  work  was  quoted,  and  it 
was  only  too  likely  that  none  was*  to  be  found  therOi 
Basing  their  judgment,  as  the  Judicial  Committee  did,  upon 
the  work  of  Sir  W.  Macnaghten  and  upon  the  reasons  for 
making  an  adoption,  it  is  impossible  to  consider  that  the 
judgment  has  impaired  the  general  weight  of  an  authority, 
because  that  author's  name  was  thrown  in  by  the  pundits 
as  a  make-weight  to  their  opinion,  contrary  to  that  at  which 
the  Judicial  Committee  finally  arrived. 
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The  argument  of  the  passage  quoted  is  based  upon  a  ^  ^^ 
mythological  tale  of  a  widow  who,  with  the  permission  of  jr.  a.  No,  3b 
Saty^vaty,  had  connection  with  Vedu  VyAsa,  by  whom  she  ^ i?Ab?49 
had  a  son.  He  then  shows  from  certain  passages  of  Manu,  ^  ^^^^' 
forbidding  in  the  E&li  age  such  sexual  connexion  although 
he  has  minutely  described  how  it  is  to  be  performed,  that 
the  Ourasa  and  the  Dattaoa  or  given  sons  are  in  the  K&li 
age  the  only  recognized  sorts  of  sons,  that  as  the  woman  in 
former  ages  might  after  her  husband's  death  procure, a 
natural  son,  so  with  permission  she  might  also  procure  a 
given  son  who  in  the  Qrogress  of  time  had  become  the  only 
legal  substitute  for  a  son  begotten  by  the  man  upon  his 
wife,  '^  In  the  same  way  the  adoption  of  a  son  by  a  widow 
'^  with  the  permission  of  the  father,  &c.,  cannot  be  censur- 
^^  able  in  the  Kali  age/'  In  another  passage  he  says,  ^'  As 
for  the  widow  who  is  subject  to  worldly  ties  the  adoption 
of  a  son  should  necessarily  be  made  by  her."  This  too  must 
be  with  the  authority  of  the  father  and  cannot  be  made  of 
her  own  accord,  because  a  woman  has  no  independency 
throughout  her  life  in  accordance  with  the  text  that  ^^  a 
woman  is  never  independent."  We  may  here  remark| 
although  it  properly  belongs  to  another  branch  of  the  subject, 
that  the  Hindu  commentators  see  as  great  virtues  in  an 
Etcetera  as  was  seen  by  the  commentator  upon  Littleton. 
The  Etcetera  therefore  in  the  former  of  these  passages  must 
not  be  neglected. 

Certain  other  passages  of  the  same  author  were  quoted 
on  behalf  of  those  resisting  the  adoption  to  show  the  worth- 
lessness  of  this  authority.  The  greatest  stress  was  laid 
upon  the  position  that  a  boy  of  another  Grotram  might  be 
adopted  and  even  a  boy  of  a  different  caste.  This  certainly 
is  not  consistent  with  the' present  practice,  but  it  does  fol- 
low the  analogy  from  actual  begetting,  for  there  is  no  ques- 
tion whatever  that  a  child  begotten  by  a  man  upon  a  woman 
of  a  lower  class  whom  he  has  married  was  by  the  ancient 
law  perfectly  legitimate,  and  there  is  no  authority,  so  far  as 
we  are  aware,  to  the  contrary  now«  It  is  of  course  opposed 
to  the  definition  of  an  adopted  son  given  by  Manu. 

Sri  R&ma  PandUa^  an  authority  very  generally  cited 
in  Southern  India,  has  been  quoted  on  both  sides.  He 
quotes   Bodhydyana  for  the  position  that  a  woman  shall 
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jg^  17   '^^^^^^^  g^^®  ^^^  receive  a  son  without  the  permission  of 

B,A.  No.ss  her  hnsband.    He  then  shows  historically  that  the  widow 

%.  A.  iTo.  4:9  ^ss  permitted,  when  childless  and  her  hnsband  dead  or  ab« 

— ^^  ^^^' —  sent  on  a  pilgrimage,  to  procure  the  begetting  of  a  soh  upon 

herself  and  on   behalf  of  her  husband ;  that  this  original 

permission  had  in  the  present  age  been  repealed,  but  that 

as  there  was  a  paramount  necessity  for  a  son  she  might,  in 

circumstances    formerly    authorizing    her    to    procure   the 

begetting  of  a  son,  adopt  one.     This  is,  we  believe,  a  fair 

representation  of  the  author's  reasoning ;  it  is  involved  in  a 

mist  of  contradictory  texts,  all  quoted  apparently  with  equal 

approval,  but  the  result  of  his  opinion  unquestionably  is, 

that  she  is  not  only  authorized  but  morally  bound  to  adopt. 

These  are  all  the  authorities  whom  we  are  at  all  able 
to  recognize  as  properly  of  weight  and  applicable  to  this 
question.  If  we  are  to  assume,  as  the  Advocate  General 
sought  in  his  argument  to  show,  that  the  authorities  of  the 
Benares  and  Hahratta  Schools  are  all  equally  binding  upon 
us ;  that  all  the  schools  except  those  of  Bengal  and  Mithila 
are  governed  by  the  same  rule — then,  feeling  ourselves 
bound  by  the  case  reported  in  II  Knappj  we  should  be  com- 
pelled to  say  that  this  adoption  is  invalid.  It  is  quite  dear, 
however,  that  there  are  material  differences  between  the 
several  subordinate  schools,  and  that  ^  those  differences  have 
been  always  recognized. 

It  seems  to  us  that  it  would  be  trifling  with  the  sub- 
ject to  quote  as  authorities  the  works  of  authors  of  whom 
we  know  nothing ;  they  may  be  and  probably  are  the  spe- 
culative essays  of  Law-students  upon  jurisprudential  sub- 
jects. The  Vy(voahd/ra  Kaustubhoj  the  Vyavahara  Mayu- 
kha^  the  Vyavah&ra  Miirodayay  the  Nirnaya  Sindhu  are 
authorities  of  other  schools.  The  Vaidhiya-Nirniyam  and 
other  works  of  which  we  know  nothing,  brought  from 
Tanjore,  are  of  little  weight,  because  the  Mahratta  dynasty 
reigning  in  that  country  would  necessarily  bring  with  them 
juridical  notions  derived  from  Nilakanta,  the  author  of  the 
MayAkha,  The  Nirnaya  SindKu  also  is  clearly  a  Mahratta 
authority.  The  Ratnamdlaf  a  commentary  upon  this  work, 
was  supplied  to  the  Advocate  General  by  an  official  in 
Tanjore,  and  it  is  subject  to  the  remark  made  upon  the 
Vaidhtya-Nimiyam. 


THE  COLLECTOR  OF  MADURA  V.  U.  RAMALIHQA  SETHUFATI.  223 

We  must  also  decline  attaching  the  slightest  weight  to  „  ^^f-^*  ,^ 
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pandits  opinions.    Fortunately  the  law  which  legalized  them  r,  a.  No.  35 
is  now  repeaJedy  and  we  have  now  before  us  original  mate-  ^,  ^A^^o^Ad 
rials  collected  with  great  industry  and  expense,  and  we  are     ^-^  ^^^^' 
bound  to  exercise  our  own  judgment  upon  them.     No  single 
circumstance  has  so  polluted  the  administration  of  Hindu 
law  as  the  influence  of  these  pundits.   Having  books  main- 
taining speculative  opinioris  upon  every   subject,  nothing  is 
easier  than  the  quotation  of  some  book  for  almost  every 
position^  andy  as  we  have  seen  in  the  present  case,  where  the 
opinion  of  a  EUndu  sage  was  not  to  the  purpose^  it  was 
altered  to  meet  the  necessity. 

It  has  been  strongly  and  ably  put  to  us  on  the  one 
side  that  we  have  frequently,  as  in  the  cases  of  Hindu  wills, 
of  the  divisibility  of  property  in  Canara  and  of  the  right  of  ^ 

a  Br&hmin  to  adopt  his  sister's  son,  deviated  from  supposed 
principles,  and  that  we  have  frequently  overruled  previous 
decisions.  On  the  other  it  has  been  as  forcibly  said,  that 
there  is  positive  judicial  authority  affirming  the  widow's 
right  to  adopt  without  the  consent  of  her  deceased  husband ; 
that  for  more  than  40  years  this  has  been  the  understand- 
ing of  ihe  profession,  and  that  it  would  be  very  mischievous 
to  disturb  what  has  so  long  been  supposed  settled.  It  ap- 
pears to  us  that  the  course  taken  by  this  Court  may  pro- 
perly differ,  when  itself  the  ultimate  Court  of  appeal,  from 
that  which  it  should  take  when  its  decision  is  subject  to 
revision.  Sometimes  on  examining  a  supposed  rule  of  law 
embalmed  in  a  series  of  decisions  it  has  been  found  to  have 
no  existence,  and  we  have  not  hesitated  to  assist  in  over- 
ruling those  decisions.  Many  instances  of  this  have  un- 
doubtedly occurred.  To  have  done  otherwise  would  have 
been  to  fail  in  our  duty  to  the  public  and  the  science  of  law. 
It  may  however  well  be  that  a  Court  ought,  where  its 
decision  is  subject  to  appeal,  to  follow  even  against  its  own 
judgment  the  decision  of  a  co-ordinate  Court.  The  reasons 
for  the  coui'se  taken  in  all  the  instances  quoted  by  Mr. 
Mayne  will  show  that  ihbj  have  no  resemblance  to  the 
present. 

The  review  now  made,  unfortunately  at  great  but  we 
trust  not  at  inordinate  length,  will  show  that  the  Advocate 
Gteneral    iu  his  fprcible  and  able  appeal  is  scarcely  well 

E  1 
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No^wSir  17   ^^'^^^  as  to  the  mass  of  judicial  authority  whieh  he  snp- 
JEL  A.  No,  85  posed  to  oxist  in  fayec  of  the  adoption.     In  the  administra- 
i.  A.  No!  49  tion  of  Hindu  law  we  are,  it  seems  to  us,  peeoliariy  bound 
— ^^  ^^^' —  to  look  at  the  reason  of  the  law  and  the  analogies  deriva- 
ble, not  fromo^r  systoBis  or  modes  of  thought,  but  Irom 
such  as  we  find  in  the  system  itsdf.     In  this  respect  we  are 
only  following  the  course  ebseryable  in  the  administration  of 
all  systems  of  positive  law.    We  are  not  at  liberty  as  Judges 
to  manufacture  principles  of  law  anomalous  because  incon- 
sistent with  those  of  the  system   into   whieh  we  seek   to 
introduce  them,  but  we  are  bound  to  apply  to  new  eases 
or  circumstances  existing  principles,  and  to  push  them  to 
their   natural   because  logically    derivable   conclusions.    It 
may  be,  indeed,  that  the  principle  so  to  be  applied  is  itself  an 
anomaly,  inconsistent  with  the  general  body  of  the  law  bat 
too  firmly  fixed  by  judicial  decision  to  be  now  disturbedL 
Where  this  is  so  a  Court  may  properly  refuse  to  push  it  any 
further,  but  only  because  the   extension  is  forbidden  by 
other  principles   with  which    the  anomaly  is   in    conflict. 
The  authorities  of  Hindii  law  lie  before  us  as  various  strata 
before  the  geologist,  widely  differing  in  age  although  in  close 
proximity.     In  the  earliest  of  these  writers,  Manu)  we  find 
constant  traces  of  doctrines  in  process  of  disappearance  or 
already  in  conflict  with  those  which  were  to  take  their  place. 
We  see  the  recognition  of  marriages  between  the  various 
classes,  always  provided  that  the  Woman  does  not  wed  one 
of  a  class  below  her  own,  yet  in  conflict  with  this  are  pas- 
sages which  declare  them  to  produce  the  deepest  degrada- 
tion.    Manu  himself  wrote  in  the  latter  age  and  constantly 
implies  that  greater  rigour  of  practice  is  necessary  in  an  age 
of  degeneracy. 

Taking  together  Slokas  64  to  68  of  Gap.  IX,  it  is  plain 
that  a  practice  had  prevailed  before  the  time  of  Manu  for 
women  of  the  twice-born  classes  to  have  children  raised  by 
a  brother  or  other  near  relation  commissioned  fcHr  tihe  pur- 
pose. Manu  repudiates  this  practice,  ezeept  in  the  casa 
mentioned  in  Sloka  69,  but  coBsiders  that  it  is  still  permis- 
sible with  Sudras.  It  is  impossible  to  reconcile  this  pro- 
hibition with  subsequent  parts  of  the  same  CSiapter  without 
the  assumption,  of  what  seems  to  be  the  oase^  that  althougii 
Manu  referring  to  an  older  standard  reprobated  lybis  jraiaiiig 
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of  issue  by  eommission,  he  was  compelled  to  acknowledge  j^^^^  ^7 
that  royal  ordinance  and  example  had  legalized  it  He  was  ij.  a.  No,  S5 
in  fact  upon  this  point  a  law  reformer.  ^/J,  j^*  49 

'o/'l861. 

The  legal  fiction  of  adoption  was  obviously  not  then 
of  the  importance  which  has  since  attached  to  it,  and  it  is 
quite  certain  that  in  the  days  of  Manu  other  modes  of  filia- 
tion were  more  common  than  this.  It  occupies  a  very  sub- 
ordinate place  in  Manu^  and  it  is  quite  clear  that  there  is  no 
trace  of  the  taking  of  the  son  by  any  other  than  him  who 
affiliates.  A  distinction,  moreover,  seems  to  have  existed 
between  the  son  given,  adopted  and  taken  when  abandoned. 
(SI.  168,  169  and  171). 

It  is  from  these  meagre  materials  that  the  whole  theory 
of  adoption  has  been  evolved.  Manu  merely  states  that 
eleven  sorts  of  sons  are  permitted  as  substitutes  for  the  son 
of  the  body  for  the  sake  of  preventing  the  failure  of  obse- 
quies. The  reason  given  shows  that  they  were  capable  of 
offering  the  funeral  cake  to  the  ancestral  manes,  and  were 
dierefore  sons  to  all  intents  and  purposes  by  the  theory  of 
Hindu  taw. 

We  still  find  in  the  MUacsIuira  an  enumeration  of  vari- 
ous sorts  of  sons,  and  among  them  is  (Kshetraja)  the  wife's 
son,  who  is  defined  ^^  as  the  child  begotten  by  another  per- 
son, namely,  by  a  kinsman,  (Sapinda)  or  brother  of  the  hus- 
band." And  although  throughout  this  Chapter  certain  pre- 
ference is  shown  to  the  legitimate  son  of  the  bosom,  yet  the 
right  of  inheritance  is  thus  summed  up  in  Section  33, — ^AU 
without  exception  have  a  right  of  inheriting  their  father's 
estate  for  want  of  a  preferable  son.  The  same  doctrine 
is  enunciated  by  Nanda  Pandita  (SI.  1,  cl.  33),  following  the 
passage  of  Manu,  but  in  perusing  both  his  work  and  that  of 
Devanda  Bhatta  (Datta  Mim.  64,  Datta  Chan.  9)  we  find  the 
doctrine  that  none  but  the  legitimate  sons  and  the  sons  given 
can  be  taken  to  be  sons.  Thus  the  practices  which  Manu  and 
Yajnavalkya,  writing  in  the  K&Ii  age,  recognized  as  existing, 
these  writers  subsequent  in  date  have  declared  to  be  not 
permitted  on  account  of  the  deficiency  of  power  of  men  of 
the  then  present  age  compared  with  that  of  the  holy  sages  ; 
not  perhapa  a  very  satisfactory  reason  but  curious  for  its 
similarity  to  the  reasons  given  by  the  reformers  of  all  ages* 


226  MADRAS    HIGH    COURT    REPORTS. 

1864.  Affiliation,  however,  is  regarded  by  these  writers  as  at  least 
'ran  fl5  ^  necessary  as  it  was  regarded  by  Manu,  and  we  should 
oj  1861  and  therefore  be  prepared  to  expect,  as  in  other  systems  of  law, 
^'  .'isei'/^  that  a  doctrine  although  in  itself  obsolete  has  fructified  and 
produced  visible  consequences  upon  existent  law.  The  son 
primd  facie  is  he  who  is  born  of  a  man  and  his  wedded 
wife.  A  legal  fiction  enabled  him  to  regard  many  other 
sorts  of  sons  as  his,  and  among  them  was  the  son  raised  up 
to  him  by  his  kinsman  or  brother.  The  doctrine  of  the  adop- 
tion of  a  given  son  recognized  the  exercise  of  will  in  taking 
to  himself  the  son  given  as  equivalent  to  the  actual 
procreation  of  a  son.  Then  his  wife  was  with  bis  permission 
permitted  to  take  a  son  who  should  be  the  son  of  both 
of  them.  If  adoption  however  was  to  supply  the  void  lefl 
by  the  disappearance  of  all  the  other  modes  of  filiation,  it 
must  provide  for  the  case  of  procreation  of  children  by 
others.  Now  the  brother  of  the  husband  or  Sapinds 
was  the  person  entitled  so  to  procreate,  and,  lopking  at 
the  analogies  derivable  from  the  ancient  law,  the  opinions 
of  those  writers  who  have  admitted  the  assent  of  a  Sapinda 
have  only  drawn  from  the  nature  oi  the  subject-matter  a 
perfectly  logical  inference.  They  would  naturally  be  led 
to  that  conclusion  by  what  is  rather  loosely  called  the  policy 
of  the  law,  but  what  should  perhaps  rather  be  called  a 
principle  of  law  so  generally  pervading  it  as  to  furnish  in 
doubtful  cases  a  proper  principle  of  interpretation. 

It  seems  to  us,  therefore,  that  in  confirmation  of  an  ex- 
press decision,  we  have  the  authority  of  Devainda  Bhatta^  if 
true  to  his  own  principles,  of  Vidya  Narrairuxsavmiy,  and  of 
Sri-Kridhna,  On  the  other  side  is  Nanda  PandUa,  who, 
however,  in  denying  the  power  of  the  widow  to  adopt  at  all 
is  opposed  to  the  writers  of  all  schools,  and  whose  reasoning 
shows  thai  he  considers  the  giving  and  receiving  upon 
the  same  footing.  The  weight  of  mere  authority  is  clearly 
in  favor  of  the  capacity  of  the  widow  to  adopt,  and  it  seems 
to  us  that  the  aathorities  are  entitled  to  respect,  because 
their  opinions  are  a  logical  deduction  from  the  nature  of 
the  subject-matter;  that  the  doctrine  itself  must  havo 
arisen  if  Hindu  law,  as  found  at  its  present  stage  of  histori- 
cal development,  was  to  supply  the  place  of  those  doctrines 
which  had  become  obsolete,    but  which  were  thejnselTOS 
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fictions  induced  by  the  necessity  of  supplying  by  their  aid  ^^  ^^ 
a  legal  relation  in  the  contemplation  of  Hindu  law  abso-  e.  a.  No.  85 

I    .   ,  of  1861  and 

luteiy  necessary.  n,  ^.  jv^o.  64 

qf  1861. 

Every  system  of  positive  law  left  to  the  natural  pro- 
cess of  historical  development  has  largely  used  and  must 
largely  use  such  fictions.  Tiiis  unfortunately  equivocal 
word  has  led  many,  as  it  led  the  illustrious  Bentham,  to 
imagine  something  dishonest  lurking  in  this  judicial  pro- 
cess. As  a  distinguished  modern  Jurist  says,  ^'  The  most 
common  object  of  these  fictions  has  been  the  conduct  of  the 
transition  from  the  rude  and  inflexible  primitive  Civil  Law 
to  a  law  more  equitable  and  philosophioal."(^)  We  may  add 
that  frequently  too,  as  in  the  present  case,  such  fictions  are 
adopted  to  furnish  a  new  mode  of  attaining  an  object  still 
necessary,  when  the  old  modes  of  attaining  it  have  either 
become  ill-adapted  to  the  changed  public  sentiment  or  from 
some  other  reason  have  disappeared.  Moreover  these  purely 
intellectual  abstractions  when  once  juridically  established, 
like  concrete  truths,  become  the  legitimate  parent  of  all  legal 
consequences  necessarily  flowing  from  them.(^) 

A  wise  because  just  policy  has  secured  to  the  Hindds 
their  own  laws  of  inheritance,  but  this  would  become  a 
boon  of  very  questionable  valae  if  the  law  is  to  remain  nar- 
rowed to  the  positive  dogmas  collectable  from  the  text 
writers,  and  if  its  principles  are  not  to  receive  that  interpre- 
tation which  must  necessarily  have  followed  from  an  un- 
checked development  proceeding  from  the  nature  and  origin 
of  those  principles.  It  was  said  at  the  bar  that  we  could 
not  reason  from  principles  and  practices  which  have  become 
obsolete.  A  review  of  the  authorities  has  shown  that,  as  in 
all  other  cases,  an  obsolete  principle  of  law  has  left  its  im- 
press deeply  upon  the  present  law,  and  it  is  unquestionable 
that  the  present  state  of  a  law  freely  developed  can  never 
be  understood  without  its  past  history.  Looking  at  the 
reason  for  a  positive  rule  of  law,  the  proper  principle  ot 
interpretation    is    to    bring    within    the    rule    everything 

(a)  Ortolan  Inst.  L  484.  Le  droit  cr^e  des  personnes  et  des 
choses  qui  n'existent  pas ;  de  m§me  il  cree  en  abstraction  des  faits 
purement  imaginaires.  Cest  h  dire  qne  ces  faits,  quoique  n'ayant 
aacune  realite,  sent  ^tablis  intellectuellement  et  que  les  droits  en 
aont  dMuitSy  comxne  s*iLi  avaient  vlritablement  exists. 
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w  ^^f^*  «•  which  18  manifestly  within  the  reason.  This  was  a  nile  of 
£.A,  ifo,Sb  interpretation  applied  in  the  English  law  even  to  the  un- 
M,A,No,4&  bending  words  of  statutes,  as  we  are  told  upon  the  high 
— ^J^h —  authority  of  Lord  Coke  (Hey don's  Case,  3  Rep.  7,  in  Dwarris 
on  Statutes^  563),  and  although  the  practice  of  modern  times 
has  been  to  narrow  ^^  the  true  reason  of  the  remedy"  to 
such  reason  as  is  collectable  from  the  very  words  of  the 
statute  itself,  there  can  be  no  question  that  this  principle 
is  properly  and  necessarily  applied  to .  judiciary  law,  and 
that  the  works  of  text  writers  far  more  nearly  resemble 
judicial  decisions  than  statutes.  This  subject  is  treated  by 
Mr.  Austin  with  his  usual  precision  and  analytical  power, 
though  to  our  great  loss  and  misfortune  a  portion  of  this 
fruit  of  his  noble  mind  has  perished.  On  this  principle  of 
interpretation  the  authorities  as  to  the  nature  of  the  assent 
required  must  be  dealt  with,  and  on  this  principle  we  must 
ourselves  determine  it,  and  should  those  authorities  be  incon- 
sistent with  the  reason  of  the  rule  we  ought  not  to  hesi- 
tate to  overrule  them.  On  this  principle  too  we  must  sup- 
ply their  omissions  and  derive  the  rule  applicable  to  the 
present  case,  if  they  have  not  themselves  expressly  or  have 
erroneously  provided  for  it. 

The  pundits  have  in  this  case  said  that  the  consent  of  all 
the  Sapindas  of  the  husband  of  the  late  zaminditr  most  liave 
been  given  to  render  the  receiving  of  the  boy  a  valid  adoption. 
Their  predecessors  in  1814,  equally  without  reasons,  declared 
that  the  woma/rCs  relations  were  the  persons  to  consent,  and 
in  the  argument  at  the  bar  it  has  been  strenuously  urged  for 
the  appellants  that  there  must  be  a  unanimous  assent,  be- 
cause all  are  equally  related  to  the  propei*ty  of  the  deceased 
and  equally  likely  to  be  prejudiced  by  the  transaction.  It 
is  natural  for  Courts  of  Justice,  and  not  unnatural  for  law- 
yers, to  make  the  rights  of  property  and  the  questions 
arising  out  of  them  of  paramount  importance.  In  a  case  in 
which  many  lofty  sentiments  of  mortality  were  enunehited 
an  amusing  consciousness  runs  through  the  judgment  of 
Lord  Eldon  that,  but  for  the  existence  of  an  extensive  pro- 
perty, the  morals  of  Mr.  Wellesley  Pole's  children  would 
have  remained  unprotected.  So  doubtless  in  the  present 
case  the  deceased.  Bamasw&mj  would  have  been  left  in  the 
quiet  possession  of  all  spiritual  benefits  derivable  from  tile 
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adoption  if  this  extensive  property  had  iiot  been  at  stake.  _,   -^  ,_ 
A  moment's  consideration  will,  however,  show  that  the  devo-  i?.  a.  No,  85 
lotion  of  property  is  a  mere  incident,  and  that  the  question  j^^J^-^^^ 
of  the  sonship  to  the  deceased  can  in  no  way  depend  upon       ^/  ^^^- 
the  title  or  absence  of  title  of  others  to  the  reversion.     As 
Ramasawmy  himself  could  have  adopted  a  son  without  con- 
sulting   his  presumptive   heirs,  so    a  substituted    adoption, 
whether  valid  or  invalid,  cannot  be  invalid  on  account  of 
the    infraction    of  supposed   rights  of  property.     The    end 
being  a  spiritual  end,  and  the  temporal  rights  being  a  mere 
accessory,  we  shall  find  as  might  be  expected  that  no  trace 
of  such  an  analogy  is  to  be  found  in  the  text  writers. 

They  all  point  to  the  necessity  of  the  permission  on 
account  of  the  woman's  dependence,  being  all  alike  based 
upon  the  exposition  of  the  passage  of  Vasishta,  Tlie  Smriti 
Chandrioa  speaks  of  the  need  of  an  independent  male  and 
does  not  seem  to  care  who  the  male  is,  and  in  his  later  work 
(Sec.  I,  31  and  32)  Devanda  Bhatia  declares  the  power  of  a 
woman  to  give  with  her  husband's  permission  if  he  is  pre- 
sent and  without  it,  if  he  be  dead,  have  emigrated,  or  entered 
a  religious  order.  As  has  been  before  shown,  the  passage 
of  Vasishta  must  receive  the  same  interpretation  as  to  giving 
and  receiving,  as  was  clearly  the  opinion  of  Nanda  Pandita, 
Then  in  the  next  section  is  a  rule  of  interpretation  very 
common  in  the  Hindu  law,  that  where  there  is  no  absolute 
prohibition  there  is  assent,  and  in  the  conclusion  of  the 
section  he  considei*s  that  by  the  use  of  the  disjunctive,  ^*  He 
whom  his  father  or  mother  gives,"  Yajnavalkya  intended  to 
suggest  the  independence  of  the  woman.  Vidya  Narravna^ 
sawmy  construes  the  text  of  Yajnavalkya  in  the  same  man- 
ner, and,  after  laying  down  in  distinct  terms  the  neces- 
sity for  an  adoption,  says  that  it  must  be  with  the  assent  of 
the  father.  Looking  at  the  whole  course  of  his  reasoning 
that  this  sort  of  adoption  was  a  substitute  for  the  begetting, 
and  at  the  fact  that  he  has  stated  that  the  begetting  must 
be  with  the  consent  of  the  father,  Ac.,  there  can  exist  little 
doubt  that  he  would  have  applied  the  &c.  to  the  case  of 
adoption.  It  would  be  wholly  contrary  to  the  reasoning  of 
ffindti  writers  to  make  a  process  declared  to  be  so  impe^ 
rative  depend  upon  the  existence  of  any  particular  person. 
Mr.  EHia  has  justly  remarked  that  the  genius  of  Hindu  law 
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»  ^^  IT   allows  substitution  in  almost  every  conceivable  case.    Sri 

R,  A.  NoTsb  Bdma  PandUa  inculcates  merely  the  paramount  necessity 

^A^%o!^9  ^^  ^^  adoption  in  the  present  age  by  the  widow. 
of  1861; 

Although    we    have  denied    to   the   authors  of  other 

schools  the  title  of  authorities  for  the  purpose  of  settling 
the  actual  state  at  which  law  had  arrived  in  the  Madras 
school,  when  it  is  .once  established,  as  we  think  it  is,  that 
the  same  rule  prevails  in  another  school,  and  that  it  has 
grown  out  of  precisely  the  same  reasons,  it  becomes  impor- 
tant to  see  how  these  authors  have  developed  and  applied 
the  rule,  because  Bindu  logic  and  modes  of  thought  would 
have  been  applied  to  it  if  the  natural  development  of  the 
body  of  law  had  continued  unchecked  by  foreign  influences* 
The  author  of  the  Datta  Kaustvbha  reasons  thus  : — The 
guardianship  described  to  exist  is  merely  intended  to  pro- 
vide, as  that  of  the  father  before  marriage  was,  against, the 
performance  of  improper  acts,  but  seeing  that  the  act  of 
adoption  is  one  plainly  enjoyed  and  obligatory,  no  dissent 
of  kinsmen  can  prevent  the  widow  from  doing  it,  and  their 
assent  is  not  needed.  That  adoption  is  upon  the  footing  of 
other  spiritual  duties  for  which  she  does  not  require  per- 
mission and  which  no  dissent  of  guardians  could  prevent 
her  from  performing  or  justify  her  in  not  performing.  This 
doctrine  is  curiously  consistent  with  that  of  Devanda 
JBhattaj  and  surely  the  giving  of  a  son  is  a  matter  of  at  least 
as  much  consequence  as  the  receiving  of  one,  for  the  spiri- 
tual interests  of  the  living  husband  may  be  imperilled  by 
the  giving  ;  the  receiving,  if  it  can  do  no  good,  can  at  least 
do  no  harm.  So  far,  therefore,  as  the  weight  of  authority 
goes,  there  is  no  foundation  for  the  doctrine  that  the  assent 
of  all  the  Sapindas  is  necessary.  Founded  as  the  doctrine 
clearly  is  upon  the  old  principle  of  actual  begetting  by  a 
brother  or  a  Sapinda,  it  would  be  strange  if  it  were  so.  The 
assent  required  in  that  case  was  that  of  the  spiritual  direc- 
tor, and  when  for  the  joint  act  of  the  brother  or  Sapinda 
and  the  widow  was  substituted  the  act  of  the  widow  alone, 
analogy  would  seem  to  show  that  an  adoption  by  the  widow 
under  religious  sanction  would  suflSce.  If,  however,  it  is 
thought  that  the  will  of  the  iSapinda,  his  act  being  no  longer 
permitted,  should  go  with  the  act  of  the  widow,  it  would 
be  wholly  contrary  to  analogy  to  maintain  that  the  whole 
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of  the  Sapindas  mmt  assent,  for  there  oan  be  no  color  for  y  Jjfj^*  ^7 
saying  that  all  of  them  could  or  ought  to  have  joined  in  the  jl  a.  UTo,  86 
act  of  begetting.    The  authorities  which  declare  the  assent  ^^.  so.i» 
necessary  are,  as  has  been  seen,  very  indeterminate  ;  the  — ^^  ^^^' 
passage  of    Vidya   Narraxnasamny   is   obviously   elliptical 
and  that  of  Sri  Rama  pves  no  directions  upon  the  subject 

In  applying,  therefore,  this  mode  of  exposition  to  a  rule 
of  law  so  clearly  wanting  in  fulness  of  expression  we  have 
merely  followed  the  precept  of  the  great  master,  Savigny  (Sys. 
$  35).  After  pointing  out  that  the  three  modes  of  construing  a 
law  indeterminately  expressed  are,  (1)  The  examination  of 
the  whole  legislation  upon  that  matter.  (2)  The  reconciliation 
of  the  law  with  its  motives.  (3)  The  consideration  of  the 
results  obtained,  he  says  of  the  second  process,  that  which 
we  have  employed,  ^*  A  defeetwe  law  is  interpreted  hy  its 
mctiveSf  but  thU  mode  of  interpretation  is  subject  to  more 
redrictiofis  tlian  the  preceding  ;"  and  after  declaring  this 
process  generally  applicable  to  a  law  defectively  but  rarely 
to  a  law  erroneously  expressed,  he  says  (§  36),  ^^In  the 
second  place  v>e  must  consult  the  motive  of  tlie  law  and  if 
possible  the  specieA  motive  having  a  direct  affinity  with  the 
object  matter  of  the  law^  and  in  the  absetiee  of  a  special 
-motioe  only  we  must  have  recourse  to  the  general  motive  as 
a  subsidiary  means.**  Here  we  have  before  us  the  general 
motive  of  the  law  and  the  special  purpose  of  it,  and  they 
both  lead  us  to  the  conclusion  to  which  its  historical  origin 
irresistibly  points.  Moreover,  the  illustrious  author  is  deal- 
ii^  with  the  interpretation  of  the  language  of  the  legislature 
declaring  a  law  by  force  of  its  supreme  will,  and  we  have 
shovm  that  the  reason  of  the  law  is  still  more  imperatively 
our  guide  where  we  are  interpreting  what  is  rather  judi- 
ciary than  statutory  law. 

On  the  reason  of  the  rule,  liien,  it  seems  to  us  that  if 
the  requirement  of  consent  is  more  than  a  moral  precept, 
and  it  must  never  be  forgotten  that  in  all  Hindu  authors 
as  in  the  works  of  all  authors  who  expound  a  sjrstem  of 
positive  law  professing  to  be  based  upon  divine  revelation, 
ethical  and  jural  notions  are  inextricably  intermixed,  the 
assent  of  any  one  of  the  Sapindas  will  snffice.  If,  however, 
the  Sapindas  are  by  a  fanciful  rather  than  a  solid  analogy 
to  be  treated  as  a  juridical  person  in  whidi  the  whole 

rl 
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1864.       authority  of  the  husband  is  vested,  it  would  be  wholly  con- 

2iov€mber  17.  ■•••i  .      i  /• 

's.  A,  No,  85  trary  to  sound  jurisprudence  to  treat  the  assent  ot  every 
R^iro!^9  iiidividual  member  as  necessary.  On  the  contrary  the  will 
<>/  ^^^'  of  the  majority  of  individual  members  must  (Sar.  Trait.)  be 
taken  as  the  will  the  body  in  any  matter  not  manifestly 
repugnant  to  the  purpose  for  which  the  body  was  created. 
That  the  purpose  here  to  be  effected  is  not  repugnant  to 
the  purpose  of  the  institution,  if  such  there  be,  there  can  exist 
no  doubt. 

It  only  remtfins  to  deal  with  the  evidence  as  to  the 
nature  of  the  assent  given. 

This  on  our  view  of  the  law  would  not  be  necessary,  it 
being  clearly  established  for  the  purposes  of  this  cause  that 
not  only  some  of  the  Sapindas  but  a  majority  of  them  gave 
their  assent.  This  has  scarcely  been  disputed,  and  we  only 
state  our  conclusions  upon  the  evidence,  because  it  will  be 
more  convenient  to  the  tribunal  which  will  no  doubt  ulti- 
mately have  the  disposal  of  this  case. 

The  Civil  Judge  has  found  that  Muttu  Yirayi  assented 
to  the  act  done.  This  is  really  as  it  appears  to  us  a  matter 
of  no  consequence.  We  see  no  reason  for  dissenting  from  his 
conclusion,  but  it  is  quite  manifest  that  a  woman  herself 
dependent  could  not  supply  the  want  of  independence  upon 
the  part  of  the  wife. 

It  cannot  be  denied  that  the  evidence  on  both  sides  is 
rather  loose  as  to  the  pedigree,  but  we  can  find  no  solid 
reason  for  dissenting  from  the  conclusion  of  the  Civil  Judge 
that  the  evidence  for  the  plaintiff  as  to  that  pedigree  is 
entitled  to  more  weight  than  that  for  the  defence.  We  should 
haver  come  more  confidently  and  with  more  satisfaction  to 
this  conclusion,  were  it  not  clear  to  us  from  the  observations 
of  counsel  on  both  sides  that  the  witnesses  for  the  defence 
were  somewhat  roughly  treated  in  the  Court  below,  and 
that  the  Court  seems  unnecessarily  to  have  aggravated 
instead  of  alleviating  the  pressure  put  by  hostile  counsel, 
perhaps  over-valiant  for  his  clients,  upon  them.  We  must, 
however,  deal  with  oral  evidence  in  the  only  way  in  which 
an  Appellate  Court  can  safely  deal  with  it,  dissenting  from 
the  conclusion  of  the  tribunal  which  saw  the  witnesses  in 
cases  only  which  have   circumstances  themselves   groady 
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improbable  or  facts  which  create  nnmiBtakable  inferences  „  i^* ,_ 
inconsistent  with  the  credibility  of  those  whom  the  lower  /;.  ^,  jfo.  85 
C!ourt    has    believed.    Oral    evidence   is    primd  facie   not  ^^.Vo.  49 
entitled  to  believe,  and  in  this  country  where  in  a  Civil  cause  — ^J^ — 
we  say  that  we  believe,  our  meaning  can  only  be  that,  being 
compelled  to  come  to  a  conclusion,  it  is  more  reasonable  to 
oome  to  one  than  another. 

In  like  manner  and  on  the  same  reasoning  we  are 
unable  to  say  that  Bam  Bajah  was  not  present  at  the  adoption 
and  did  not  assent  to  it.  If  one  whose  assent  to  an  act 
enjoined  by  the  law  was  required,  wilfully  and  with  no  better 
reasons  than  those  given,  refused  to  accord  it,  a  very  nice 
question  would  arise  whether  that  dissent  without  reasons 
could  have  any  effect  whatever.  It  is  unnecessary,  however, 
to  pursue  this  point,  for  we  think  that  we  cannot  but  con- 
clude that  the  assent  was  actually  given. 

The  case  of  Sivasw&my  is  the  only  one  which  remains. 
It  is  clear  that  he  was  not  present;  whether  his  mere  absence 
without  it  being  shown  that  the  absence  was  owing  to  dis- 
sent could  have  any  effect  whatever  is  very  doubtful.  It 
was  alleged  that  he  was  a  minor,  and  his  admissions  when 
in  litigation  with  the  Zemindar  were  quoted  to  show  this* 
It  is  quite  clear,  however,  that  if  those  admissions  were 
much  more  unequivocal  than  they  are,  they  could  not  prove 
the  fact  against  the  parties  to  this  cause.  It  must  be  taken 
therefore  that  he  did  not  at  the  time  assent.  It  is  clear, 
however,  that  he  gave  a  subsequent  assent,  if  such  assent 
would  avail.  To  assume  that  it  would  not  would  be  to 
treat  an  adoption  as  a  solemnity  and  this  present  assent  as 
absolutely  indispensable  to  its  validity.  We  do  not  tliitilr 
that  this  is  a  reasonable  view.  The  essence  of  the  transaction 
is  the  giving  and  receiving.  To  render  that  giving  and 
receiving  a  valid  adoption  some  contend  that  the  assent  of 
certain  persons  is  necessary.  We  are  unable  to  see  the  least 
reason  for  contending  that  a  principled  which  is  to  be  found 
in  the  law  of  all  countries  does  not  properly  apply  to  the 
Hindi!  Law,  particularly  when  we  find  in  favoured  transac- 
tions such  as  this  the  constant  recurrence  of  the  maxim  that 

(a)  Si  consensus  non  statim  ab  initio  initi  negotii  sed  postea 
demum  declaratur  didtur  ratihibitioi  coi  eadem  ac  consensui  proced- 
enti  vis  in  esse  solet. 
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tf  ^^  *m  ^®  absence  of  positiye  dissent  shall  be  taken  as  assent 

Wov^fnber  17. 

*R,A,No,Wt  ^is  go^s  much  farther  than  other  systems  of  which  the 
^/iL.Va"49  iii^ii^  IS   generaUy  ^*  Qtii   to^    non  » ftgti^  faUtur :  md 
^^  ^^^-     Uifiun  verum  eH,  eum  non  negare.^* 

We  should  not  therefore  haye  thought  it  necessary  to 
notice  this  matter,  as  we  consider  it  free  from  doubt,  if  it 
had  not  been  for  an  extra-judicial  remark  of  Lord  Kingsdown 
(then  Mr.  Pemberton  Leigh)  at  page  103  of  Vol.  IV 
of  Moore's  Indian  Appeals.  The  Privy  Council  there  ruled 
the  adoption  to  be  in  its  essence  altogether  invalid,  and  this 
is  a  material  distinction  between  that  case  and  the  present 
That  an  assent  given  upon  the  mistake  of  fact  should  be 
powerless  to  set  op  the  transaction  was  only  natural. 

We  must  briefly  notice  the  argument  that  the  inten- 
tion  was  to  adopt  to  the  widow  herself  and  not  to  the  bus* 
band.  We  think  this  argument  not  sustainable  upon  the 
language  of  the  letters.  She  refers  to  her  husband's  direc- 
tions which  have  not  now  been  put  forward.  Moreoveri  if 
she  had  said  nothing  about  her  husband,  we  should  have 
been  unable  to  come  to  any  other  conclusion  than  that  she 
intended  to  adopt  to  herself  and  her  deceased  husband. 

Our  conclusions  are : — 

That  the  widow  of  the  late  Zemindar  has  made 
a  valid  adoption;  that  she  made  it  with  the  assent 
of  the  majoriy  of  her  husband's  Sapindas  we  entertain 
no  doubt;  that,  though  not  without  doubt,  we  are  un- 
able to  say  that  the  Oivil  Judge  is  wrong  in  thinking  that 
all  the  Sapindas  now  living  have  been  proved  to  have  as- 
sented. We  ought  perhaps  to  remark  that  in  the  Court 
below  as  well  aji  in  appeal  there  was,  as  apparently  there  could 
be,  no  dispute  that  a  ceremony  took  place  which,  if  the 
widow  was  capable  of  making  one,  constituted  a  valid  adop- 
tion. We  are  unable,  however,  to  understand  why  counsel 
were  stopped  by  the  lower  Court  when  questioning  the 
witnesses  as  to  the  circumstances  of  the  ceremony.  It 
might  be  true,  as  no  doubt  it  was  true,  that  the  whole  case 
was  conducted  by  the  parties,  as  it  has  been  in  appeal,  in  a 
manner  which  before  a  jury  would  have  entitled  and  com- 
pelled the  jury  to  come  to  the  conclusion  that  all  essentials 
of  a  valid  ceremony  had  taken  place,  and  a  Ooort  which  is 
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in  this  country  jadge  both  of  law  and  fact  must  of  coarse  „  '^^,» 
do  the  same.  It  was,  however,  clearly  open  to  eonnsel  to  a  a.  No.  d& 
test  the  memory  of  the  witnesses  as  to  the    transaction,  j^i^^ivb.^49 

because  the  failare  to  remember  or  the  discrepancy  between     <^  ^^'' 

their  memories  would  be  the  proper  foundation  of  an  argu- 
ment that  they  could  not  be  spesking  truly.  No  objection 
was  made  upon  this  point  in  appeal,  and  we  have  noticed  it 
only  because  it  would  iurnish  a  specious  though  in  this  case 
unfounded  argument,  that  the  adoption  being  nowhere 
expressly  admitted  upon  the  record,  this  interference  of  the 
Court  improperly  prejudiced  the  case  of  the  appellants. 

On  the  question  of  maintenance  we  are  inclined,  looking 
at  the  extensive  property,  and  to  the  fact  that  the  claimant 
is  the  last  surviving  widow  of  the  Zemindar,  to  make  a 
somewhat  more  liberal  allowance.  While  it  must  not  be 
forgotten  that  a  HindA  widow  ought  steadily  to  eschew 
pomp  and  show,  we  think  that  Rupees  10,000  per  annum 
will  not  be  a  sum  at  all  excessive,  while  quite  adequate  to 
the  real  wants  of  the  widow  and  to  all  expenses  which  she 
can  reasonably  incur. 

On  the  question  of  costs  we  are  not  inclined  in  the  cir- 
cumstances of  the  case  to  make  any  order.  The  question  is 
one  undoubtedly  of  considerable  diflSculty  which  might  very 
fairly  be  raised.  The  authorities  were  by  no  means  clear, 
and  we  dismiss  the  appeals,  subject  to  the  modification  stated, 
without  costs. 

AppedU  diamieaed. 

JL^pcIlEtt  |«risiktwtt.(«) 

Special  Appeal  No.  300  of  186*. 

KuTA  Bully  Viraya Appellant. 

KuTA  Chxtdappavuthamulu Respondent. 

Where  a  division  has  taken  place  amongst  the  members  of  a  Hindii 
family  one  of  whom  is  a  minor,  the  circumstance  that  the  father  and 
minor  continue  to  live  together,  and  their  shares  become  mixed,  does 
not  conclusively  constitute  a  state  of  reunion  between  the  father  and 
the  minor,  but  is  evidentiary  matter  only  to  prove  the  reunion. 

THIS  was  a  special  appeal  against  the  decree  of  the  Act-'  j^omm^  19. 
ing  Principal  Sadr  Amin  of  Rajahmundry,  confirming  8.  a.  No.  soo 
the  decree  of  the  District  Munsif  of  Amalapuram,  in  Origi* 
nal  Suit  No.  137  of  1862. 

(a)  Present :  Frere  and  HoUoway,  J.  J. 
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w  ^^,«  ^®  original  suit  was  institated  by  the  respondent  to 

IfOVtntotr  19»  *       #        i 

s,  A.iro.zwi  recover  4  acres  and  32^  seers  of  inam  lands  from  Koota 
— ^ ' —  Snrama  his  mother,  and  the  appellant  his  brother.  The  plain- 
tiff filed  a  karfcm4ma  sanad  executed  by  the  first  defendant 
in  that  suit  under  which  he  claimed.  The  first  defendant 
denied  the  execution  of  the  kar&m4ma,  and  claimed  a  life 
interest  in  the  property.  The  second  defendant  (the  present 
appellant)  in  his  answer  claimed  that  the  property  belonged 
to  him,  and  stated  that  the  plaintiff  had  divided  with  his 
father  long  before  the  execution  of  the  kariirn&ma  and  lived 
separately.  Second  defendant  further  stated  that  the  plain- 
tiff executed  a  farikhat,  or  deed  ef  release,  relinquishing  all 
claims  upon  his  father ;  that  on  the  death  of  his  father,  he, 
the  second  defendant,  inherited  all  his  father's  property, 
which  remained  in  the  possession  of  the  first  defendant  who 
had  acted  as  his  guardian  during  minority ;  that  upon  his 
attaining  his  majority,  the  first  defendant  separated  from 
him  on  receiving  an  allowance  for  maintenance  ;  and  that 
the  first  defendant  had  no  right  to  execute  the  kar4rnama. 
The  decree  of  the  District  Munsif  was  in  favor  of  the  plain- 
tiff, the  present  respondent,  and  the  Munsif  found  that  after 
the  second  defendant  had  attained  his  majority  he  executed 
a  f&rikhat  to  his  mother  releasing  all  claim  to  the  patrimo- 
nial property  then  in  her  possession  which  included  the 
lands  in  dispute,  and  that  the  second  defendant  received  all 
that  he  was  entitled  to. 

Sloan^  for  the  appellant.  The  appellant  being  a  minor 
when  the  division  between  his  father  and  the  respondent 
took  place  was  not  bound  by  it,  and  he  could  not  have  divid- 
ed with  his  father.  [Hollowat,  J. :  —The  act  of  a  minor  is 
never  more  than  voidable.]  He  was  not  bound  by  it,  and  he 
had  no  power  to  execute  the  f&rikhat.  [Holloway,  J.  : — He 
ratified  the  division  after  he  attained  his  majority.]  Suppose 
a  division  had  taken  place  with  the  appellant,  the  fact  of  the 
father  having  subsequently  retained  both  shares  within  his 
power  and  control  constituted  a  re-union.  [HoiiiX)WAT,  J.  i — 
It  was  evidentiary  matter.]  He  referred  to  the  MitacsharaM 
and  contended  that  there  was  a  re-union  in  this  case — the 
father  having  retained  in  his  hands  the  whole  property  of 
the  younger  son.    [Hollowat,  J. : — ^The  force  and  eflScacy 

(a)  Mitac,,  Sec.  8,  GUuses  1  to  4,  pp.  356,  857. 
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of  an  act  depend  npon  the  intention  with  which  it  is  done.  .,  ^^'  ,^ 

*  ^    ^  November  19. 

Suppose  two  persons  become  divided,  and  after  division  they  a.  a,  No.  soo 
let  a  tenement  as  joint  termors  to  a  tenant,  do  yon  say  that,  — <>/ 1^^^  ^ 
the  instant  they  so  act  all  their  property  becomes  re-united  ?] 

The  appellant  was  heir  if  there  was  no  division.  If 
there  was  a  division  there  was  a  re-union,  and  he  was  then 
heir  also.  As^  to  the  ratification,  he  submitted  that  was 
obtained  by  undue  influence.  [HoLLowAY,  J, : — ^The  Court 
finds  there  was  no  compulsion  at  all.]  The  first  defendant 
was  the  guardian,  and  the  ratification  was  obtained  imme-^ 
diately  after  the  second  defendant  attained  his  majority. 
The  acts  of  guardians  under  such  circumstances  were 
regarded  with  suspicion.  The  second  defendant  should  have 
been  told  all  the  fact8(<>).  [Holloway,  J.,  referred  to 
Stewart  v.  StewartW.  If  there  was  any  mistake  here,  it 
was  a  mistake  as  to  the  legal  rights.  Without  saying  that 
in  no  case  will  a  Court  of  Equity  give  relief  in  cases 
arising  out  of  ignorance  of  law,  it  was  certain  that  the  Courts 
were  very  reluctant  to  do  so.] 

Before  the  release  could  be  upheld  it  was  necessary  to 
shew  that  the  ward  had  been  put  in  full  possession  of  all 
the  material  facts  of  the  case.  The  burden  of  proof  was 
npon  the  respondent,  but  the  Oourt  below  threw  the  onus 
npon  the  appellant. 

Far  Curiam  : — ^There  is  no  doubt  in  this  case.  The 
property  of  the  second  defendant  was  mixed  with  that  of  his 
father  after  the  division,  but  it  does  not  follow  that  there 
was  a  re-union.  To  say  that  their  shares  were  mixed 
together  in  the  sense  of  making  them  one  is  begging  the 
question.  We  must  see  what  is  the  principle  of  law,  and  what 
is  the  weight  of  evidence.  To  say  that,  because  a  minor 
son  lives  with  his  father  after  a  division  has  taken  place,  a 
re-union  is  conclusively  established  is  what  cannot  be 
admitted;  such  a  state  of  things  is  only  evidence  of  a  re-union. 
Passages  abound  in  the  writings  of  BUndu  lawyers  in  which 
this  distinction  seems  not  to  have  been  borne  in  mind,  and 
the  passage  quoted  from  the  MUacsIiara  is  of  this  character. 

With  respect  to  the  undue  influence  said  to  have  been 
zeroised,  this  is  the  case  of  a  man  entering  into  an  agree- 

(«)  1  Story,  £p.  Jur.  126.  O;  6  C  &  Fin.  911. 
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1864.        ment    for  a  valuable    oonsideratioD.    There    is    a    diftinct 

A  A.  No.  B^  finding  that  he  received  all  that  he  was  entitled  to.    That 

^"^^ — question  is  not  now  before  us.     Whether  he  did  so  or  not 

is  a  question  of  &ct,  and  that  &ct  has  been  found  clearly  by 

two  Courts  against  the  appellant    The  appeal  must  be  dis* 

missed  with  costs. 

Affeal  dismiiseiL 


Special  Appeal  No.  323  of  1864. 

Ra'mana'tha  Mudali  and  others Appdlants. 

Vaithalinga  Mudali Respondent. 

The  statute  of  limitations,  if  relied  upon  as  a  ground  of  defence, 
should  be  pleaded  in  every  case  in  the  Onginal  Court. 

The  principle  of  the  deciBion  in  Special  Appeal  No.  417  of  1S62 
will  not  be  extc^ed. 

1S64.       npHIS  waa  a  special  appeal  against  the  decree  of  B.  0. 

rrl^^sts  ^     Clarke,  the  Civil  Judge  of  Tranquebar,  confirming  the 

o/  i^^»     decision  of  the  Principal    Sadr  Amin  of  Negapatam,   in 

Original  Suit  No.  38  of  1 862.    The  original  suit  was  instituted 

by  the  plaintiff  for  the  recovery  of  Rupees  16,000,  being  (he 

principal  and  interest  due  on  a  settlement  of  accounts  by  the 

first  defendant,  the   undivided  brother  of  the  second  and 

third  defendants,  to  the  plaintiff's  late  brother,  on  the  30th 

August  1853.    The  first  defendant,  in  his  answer,  admitted 

the  settlement,  but  set  up  another  settlement  of  account,  in 

respect  of  a  subsequent  transaction,  between  himself  and 

plaintiff's  brother,  which  was  written  by  the  plaintiff  himself, 

by  which  the  plaintiff's  claim  was  satisfied.    The  Principal 

Sadr    Amin    found    that   the    plea    was    false,    and   gave 

judgment  for  the  plaintiff  against  the  first  defendant     The 

decision  was  confirmed  upon  regular  appeal.     The  second 

defendant  now  presented  a  special  appeal  relying,  for  the 

first  time,  upon  the  Act  of  Limitations,  Act  XIY  of  1859, 

Sec.  1,  Clauses  9  and  10. 

JSmiMOfi,  for  the  appellant,  referred  to  Special  Appeal 
No.  417  of  1 862(^),  to  shew  that  the  Statute  of  Limi- 
tations   could    be    set    up   for   the   first  time  on  special 

(«)  Present:  Frere  and  HoUoway,  J.  J. 
W  Mad.  H.  C.  R.  368. 
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appeal.      [Holloway,  J  : — It  was  open  to  defendant  to       i?S!;.i9 
plead  the  Statute  of  Limitations  in  the  Court  below.]     It  5.  j.  jfo,  19 
certainly  was,  but  he  submitted  it  was  open  to  him  to  set      0/  I8g^«    ^ 
up  the  statute  now.      [Holloway,  J : — I  have  objected  to 
the  decision  over  and  over  again.     But  it  does  not  go  the 
length  which  is  contended.     The   words  of  the   Court  are 
that  the  statute  cannot  for  the  first  time  be  set  up  on  special 
appeal  *^  unless  the  facts  which  raise  the  plea  and  appear  in 
the  case  are  admitted  by  the  plaintiff/']      The  suit  was 
brought  upon  an  account  settled  with  plaintiff's  brother  in 
1853,  and  it  was  not  stated  that  there  was  axiy  other  ground 
upon  which  the  plaintiff  had  a  right  of  action. 

Holloway,  J. : — We  entertain  no  doubt  whatever  in 
this  case.  The  decision  in  Special  Appeal  No^  417  of 
1862  introduced  new  law,  and  we  are  not  willing  to  carry 
the  principle  farther  than  the  actual  words  in  that  case  re- 
quire. In  this  case  it  cannot  be  said  that  the  facts  which 
raise  the  plea  are.  admitted  by  the  plaintiff.  Mr.  Branson's 
argument  allows  that  this  is  so,  for  he  asked  us  to  draw  an 
inference  from  tlie  facts  admitted  by  the  plaintiff.  We  are 
not  prepared  to  push  that  which  is  in  itself  a  legal  anomaly 
one  step  further  than  the  extent  to  which  the  present  deci- 
sions carry  it  K  the  Statute  of  Limitations  is  relied  on  it 
ought  to  be  pleaded  in  every  case.  I  may  add  that  in  the 
case  in  Moore's  Indian  AppealsM  referred  to  in  support  of 
the  decision  of  this  Court  cited  on  the  part  of  the  present 
appellant,  there  were  no  pleadings  in  the  Court  below.  It 
was  an  irregular  investigation  conducted  without  any  plead- 
ings at  all,  and  therefore  the  party  had  no  opportunity  of 
pleading  the  law  of  limitation  until  the  case  came  before 
the  Privy  Council.  This  is  expressly  stated  by  Baron 
Pyrke,  in  his  judgment  in  the  case.  We  are  of  opinion  that 
this  appeal  ought  to  be  dismissed. 

Appeal  dimiisaed* 

(a)  Maharajah  Dheeraj  Raja  Mahalab  Chund  JBahadoor  v.  The 
Bengal  Oovemment,  4  Moore's  L  A.  C.)  466,  608. 
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^^tlMt  Jfttri8dirii0tt.(fl) 

Criminal  Petition  No.  122  of  1864. 

Ex  parte  Nellikel  Edatthil  Itti  Pumgy  Aqhek. 

The  report  of  a  Subordinate  Magistrate  is  such  "  credible  in- 
formation," within  the  meaning  of  Sec.  282  of  the  Code  of  Criminal 
Procedure,  as  to  authorise  a  Magistrate  to  summon  an  individual 
named  in  the  report  and  require  him  to  enter  into  a  recognizance  to 
keep  the  peace,  although  the  report  does  not  suggest  that  a  recog- 
nizance should  be  required,  but  suggests  other  means  for  the  pre- 
vention of  disputes  and  the  preservation  of  order. 

Novmh^  21.  npHE  petitioner  in  this  case  petitioned  against  an  order 
c.  p.  No,  122  -L     made  by  the  Head  Assistant  Magistrate  of  Malabar, 

•" • —  directing  the  petitioner  to  furnish  security  to  the  extent  of 

Bupees  1,000,  himself  to  enter  into  a  recognizance  of  Rupees 
500,  and  two  sureties  in  Rupees  250  each,  to  keep  the  peace 
for  the  period  of  one  year,  which  order  was  affirmed  by  the 
Session  Court  of  Calicut,  on  the  29th  of  August  1864. 

The  order  of  the  Head  Assistant  Magistrate  of  Malabar 
was  grounded  upon  a  report  made  by  the  Sub-Magistrate  of 
Allatur,  dated  18th  March  1864.  The  Sub-Magistrate  stated 
that  disputes  had  arisen  between  the  inhabitants  of  Panda- 
shi  Deshom  regarding  the  right  of  performing  the  Thriku- 
rumba  Kovil  ceremony,  and  they  had  for  the  last  three  years 
formed  themselves  into  hostile  factions  and  had  each  year 
obstructed  the  performance  of  the  ceremony  by  causing  dis- 
turbance ;  that  Nellikel  Edatthil  Itti  Pungy  Achen  was  an 
influential  member  of  one  of  the  factions,  and  that  the  Sub- 
Magistrate  had  fined  him  50  Rupees  for  an  assault  committed 
this  year  upon  one  of  the  opposite  faction.  The  Sub-Magis- 
trate added  that  the  ill-feeling  was  increasing  and  likely  to 
increase,  and  he  expressed  his  opinion  that  a  final  order 
ought  to  be  passed  to  the  efiect  that  the  ceremony  ought  to 
be  performed  by  all  the  parties  agreeing  together,  or  by  de- 
termining the  right  by  a  civil  suit,  and  that  such  an  order 
would  bring  the  existing  contentions  to  an  end. 

Mayney  for  the  petitioner.  The  Head  Assistant  Magis- 
trate had  no  power  to  make  the  order.    The  Sub-Magistrate 

(a)  Present :  Scotland,  C,  J.,  and  Frere,  J. 
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18  not  himself  authorized  to  require  securities,  and  his  report        1864. 
was  written,  not  for  the  purpose  of  having  the  petitioner  e.  P.  No,  12^' 

bound  over  to  keep  the  peace,  but  for  the  purpose  of  procur- £^i?51: — 

ing  an  order  to  regulate  the  performance  of  the  ceremony 
in  the  pagoda.  If,  upon  conviction  for  the  assault,  the  Sub- 
Magistrate  had  reported  to  the  Head  Assistant  Magistrate 
that  it  was  necessary  to  require  securities,  the  Head  Assist- 
ant would  have  been  empowered  to  make  the  order  under 
Sec.  280  of  the  Code  of  Criminal  Procedure.  But  the 
conviction  was  sometime  antecedent  to  the  report,  so  that 
the  report  is  not  a  report  under  Section  280,  having  Ijeen 
made  for  a  different  purpose. 

[Scotland,  C.  J  : — Was  your  client  summoned  to 
appear  and  show  cause  before  the  Assistant  Magistrate  before 
this  order  was  made  ?] 

Mayne.  Yes.  [Scotijind,  C.  J.,  referred  to  Sec.  282 
of  the  Code  of  Criminal  Procedure('*^].  What  is  meant 
by  •'  credible  information"  in  Sec.  282  is  the  ordinary  inform- 
ation made  by  a  person  who  pledges  himself  to  a  personal 
knowledge  of  the  facts  which  he  states.  It  cannot  mean 
a  statement  of  this  kind  in  a  letter  to  a  Magistrate  which 
is  not  addressed  to  the  Magistrate  for  the  purpose  of 
inducing  or  asking  him  to  take  this  step,  but  for  the  purpose 
of  his  taking  an  entirely  different  step. 

[Scotland,  C.  J  : — The  party  is  entitled  to  have  full 
opportunity  of  answering  and  showing  cause  before  any 
recognizance  can  be  ordered  to  be  given.  Look  at  Sec.  285 
of  the  Code  of  Criminal  Procedure.] 

I  submit  that  the  information  must  be  laid  before  the 
Magistrate  for  the  purpose  of  inducing  him  to  take  the  step 
which  he  ultimately  does  take. 

Scotland,  0.  J  : — If  the  question  had  rested  on  Sec. 
280  alone,  Mr.  Mayne's  objection  would  perhaps  have  been 
well  founded.    When  a  party  is  required  under  that  Section 

(a)  Section  282  is  as  follows  :— It  shall  be  lawful  for  the  Magis- 
trate of  the  district  or  other  officer  exercising  the  powers  of  a  Magis- 
trate whenever  he  shall  receive  credible  information  that  any  person^ 
whether  a  European  British  Subject  or  not,  is  likely  to  commit  a  breach 
of  the  peace,  to  summon  such  person  to  attend  at  a  time  and  place 
mentioned  in  the  summons  to  show  cause  why  he  should  not  be 
required  to  enter  into  a  bond  to  keep  the  peace  with  or  without 
sureties  as  such  Magistrate  shall  think  fit. 
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Hww^  21    ^  ^^^  ^  recognizanoe  to  keep  the  peace,  the  decision  riiould 
€.  P.  No.  122  be    come  to  upon  a  report   made  by   the  Sub-Magistrate 

- — ^ • —  forthwith  upon  his  conviction.  *  That  does  not  appear  to  be 

the  state  of  facts  in  this  case.  On  the  contrary,  the  convic- 
tion takes  place  sometime  before  the  report  of  the  Subor- 
dinate Magistrate  is  made.  But  it  appears  that  the  Head 
Assistant  Magistrate  issued  a  summons  calling  upon  the 
party  to  show  cause  why  he  should  not  enter  into  a  recog- 
nizance. And  we  must  take  it  now  that  the  petitioner 
appeared  and  showed  cause,  and  that  the  Magistrate  consider- 
ed that  he  failed  to  show  sufficient  cause.  The  question 
is  whether  the  Magistrate  was  justified  in  summoning  the 
petitioner  and  requiring  him  to  enter  into  the  recognizance 
under  Section  282  :  in  other  words  whether  the  report  of  the 
Subordinate  Magistrate  amounted  to  *'  credible  information  ?** 
Considering  Section  282,  with  the  provision  in  the  latter 
part  of  Section  280, 1  should  be  of  opinion  that  it  did,^  but 
Section  285  removes  all  doubt  That  Section  provides  that 
the  report  of  a  Police  Officer  ^^  or  other  credible  information" 
is  sufficient  to  authorise  the  Magistrate  to  act  in  the  manner 
pointed  out  by  that  Section,  and  shows,  I  think,  that 
the  report  of  a  Subordinate  Magistrate  must  be  treated 
as  ^^  credible  information"  within  the  meaning  of  Section 
282.  It  does  not  appear,  then,  that  the  Magistrate  had  not 
jurisdiction  in  this  case,  and  consequently  we  cannot  inter- 
fere. 

Ffisax,  J.,  concurred. 

Petition  diimimd, 
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^W^Mate  |flr!8(Itttimt(«) 

Referred  Case  No.  17  of  1864. 
PiCHAKUimr  MuDALi  against  Na'ra'tanappa  Aitak. 

In  a  written  agreement  the  defendant,  in  consideration  of  a  snm 
of  money  received  by  him.  promised  to  obtain  a  more  favourable 
assessment  upon  certain  villages  in  respect  of  waste  and  cultivable 
lands,  and  in  case  of  failure  to  re-pay  the  amount  received.  In  a 
Buit  to  recover  the  amount  paid  to  the  defendant. 

Held  that  the  contract  was  not  vitiated  by  reason  of  illegality. 

Aliter  if  it  appeared  upon  the  face  of  the  plaint,  or  if  it  were 
established  by  evidence  independently  of  the  written  agreement,  that 
the  arrangement  was  that  the  defendant  should  use  corrupt  or  illegal 
means  or  improperly  exercise  any  personal  influence  which  he  pos- 
sessed or  professed  to  possess  over  a  public  servant. 

THIS  case  was  referred  for  the  opinion  of  the  High  Court  j^^,^^^  ^^ 
by  T.  Ilangasw&my,  the  Principal  Sadr  Amia  of  Tan-   ^'C7Ni^j7 

jore,  in  Small  Cause  Suit  No.  359  of  1864. 

The  suit  was  brought  to  recover  Rupees  490-8-0,  being 
the  amount  received  under  an  agreement^  dated  the  11th 
June  1859,  by  the  defendant  from  plaintiff,  in  consideration 
of  rendering  assistance  in  the  Collector's  Office  in  a  matter 
of  dispute  connected  with  the  villages  attached  to  Minmisal 
Chattram  to  which  the  plaintiff  and  several  others  are 
Parakudisy  the  defendant  having  failed  to  fulfil  his  part  of 
the  contract. 

The  agreement,  marked  A,  signed  by  the  plaintiff  and 
defendant,  was  as  follows  :-^*^  Account  passed  to  Pichakutty 
Mudali  of  Alathur,  by  N&r&yanappa  Aiyan  Nattn  Agile  (gene- 
ral agent  oftlie  villages)  11th  June  1859.  Out  of  the  sub- 
scription of  Rupees  2,000  agreed  to  be  raised  in  an  assembly 
of  the  villagers  for  the  purpose  of  advocating  their  cause 
with  regard  to  the  waste  land  and  price  of  paddy  without 
any  prejudice  either  to  the  ryots  or  to  the  charitable  endow- 
ment, I  have  received  Rupees  552.  As  this  sum  is  with  me 
I  shall  as  agreed  to  in  the  villages  accomplish  the  task  and 
receive  the  remainder  of  the  amount,  and  also  Rupees  1,000 
for  any  further  expense  which  shall  have  been  incurred. 
Should  I  fail  to  do  so  I  shall  re-pay  Rupees  472,  after 
deducting  Rupees  80,  the  arrears  of  my  salary  and  receive 
back  this  account.    Signed  N^r&yanappa  Aiyan." 

(a)  Fkeaent :  Scotland,  C  J-,  and  Fme,  J. 
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1864.  It  also  appeared  that  the  defendant  had  been  employed 

R,  (7.  NoTvr  previons  to  June  1859,   by  the  Farakudis  who  rented  the 
^^^^' — villages  as  their    representative  or  agent  for  the    village 
affairs  at  a  fixed  monthly  salary. 

The  defendant  pleaded  that  he  had  performed  his  part 
of  the  agreement. 

The  Principal  Sadr  Amin  dismissed  the  plaintiff's  suit, 
being  of  opinion  that  the  sum  claimed  was  paid  upon  an 
agreement  (to  obtain  official  favour)  which  was  tainted  with 
illegality  and  could  not  be  enforced,  subject  to  the  opinion 
of  the  High  Court  upon  the  following  questions  :  1.  Whe- 
ther the  consideration  for  the  money  claimed  under  the 
agreement  marked  A,  namely,  defendant's  promise  to  get  a 
remission  on  waste  land  or  favourable  settlement  of.  rent 
from  the  Sarkar  is  such  as  the  defendant  has  power  by  law 
to  perform.  2.  Whether  an  action  can  be  maintained  by 
the  plaintiff  under  the  above  agreement  for  the  breach  of 
the  said  promise  by  the  defendant. 

The  parties  were  not  represented  by  Counsel. 

The  Court  delivered  the  following 

Judgment  : — The  plaintiff  in  this  case  sought  to  recover 
Rupees  490-8-0  being  part  of  a  sum  paid  under  an  agreement 
to  the  defendant  on  condition  of  his  performing  certain  acts, 
but  which  tlie  plaintiff  alleges  him  to  have  failed  to  perform. 

The  Principal  Sadr  Amin  has  reserved  two  questions 
for  our  decision,  viz. :  I.  Was  the  consideration  for  the 
agreement  A  such  as  the  defendant  had  power  lawfully  to 
perform  ^ 

n.  Can  an  action  be  maintained  against  the  defend- 
ant for  breach  of  the  contract  i 

Both  the  questions  submitted  depend  upon  the  precise 
nature  of  the  arrangement  entered  into  by  the  defendant, 
and  to  ascertain  this  we  must,  as  the  case  is  stated,  look  to 
the  terms  of  the  written  agreement  without  regard  to  the 
contradictory  verbal  statements  of  the  plaintiff  and  defend- 
ant in  the  suit  We  understand  from  the  case  that,  at  the 
date  of  the  agreement,  the  defendant  was  not  employed  in 
any  public  office,  but  stood  simply  in  the  relation  of  gene- 
ral agent  to  the  plaintiff  and  the  other  Farakudi  tenants 
of  the  villages  referred  to  in  the  agreement ;  and  that  the 
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plaintiff  and  the  other  tenants,  being  dissatisfied  with  the   ^  ^864. 

1  11  11       JTOPgrnoer  21« 

assessment  made  upon  the  villages  in  respect  to  both  the '  /?.  a  No,  17 

waste  and  the  cultivable  lands,  entered  into  the   agreement  — ^ 

with  the  view  of  obtaining,  through  the  defendant's  special 
agency,  a  more  favourable  assessment  The  point,  then,  for 
consideration  is,  did  the  defendant  for  that  purpose  under- 
take in  consideration  of  the  stipulated  sum  to  induce  by 
corrupt  or  illegal  means,  or  by  the  exercise  of  personal  in- 
fluence, any  public  servant  to  do  an  ofiScial  act  or  show  any 
favour?  If  he  did  not  the  contract  cannot  be  treated  as 
illegal ;  and  we  are  of  opinion  that  the  written  agreement 
does  not  properly  admit  of  such  a  construction. 

The  agreement,  no  doubt,  clearly  refers  to  benefits  to  be 
obtained  through  the  Collector's  Office ;  but  there  is  nothing 
in  it  to  show  an  understanding  between  the  parties  that 
the  defendant  was  to  have  recourse  to  corrupt  or  illegal 
means  of  any  kind,  or  that  he  would  use  personal  influence 
which  he  professed  to  possess  with  any  public  servant.  In 
substance,  the  agreement  cannot  fairly  be  said  to  amount  to 
more  than  this,  that  the  defendant  undertook  the  task  of 
preparing  and  presenting  before  the  Collector  the  case  of 
the  Farakudi  tenants,  and  successfully  urging  their  claim 
to  a  fair  alteration  of  the  assessments  upon  the  villages  ;  and 
that,  in  the  event  of  failure  to  accomplish  the  task,  the  de- 
fendant would  make  the  re-payment  expressed  in  the  agree- 
ment. For  these  reasons  we  think  the  contract  between 
the  parties,  so  far  as  it  appears  from  the  written  agreement,  ' 
was  not  vitiated  by  reason  of  illegality,  and  that  the  plain- 
tiff might  maintain  a  suit  for  a  breach  of  it.  Whether  he 
is  entitled  to  succeed,  when  the  whole  of  the  evidence  in  the 
case  is  considered,  is  a  question  which  the  Principal  Sadr 
Amin  must  be  left  to  decide. 

We  think  it  right  to  add  that,  if  it  had  appeared  upon 
the  face  of  the  plaint,  or  if,  upon  a  question  raised  between 
the  parties  in  the  suit,  it  were  proved  by  evidence  indepen- 
dently of  the  written  agreement,  that  the  arrangement  was 
that  the  defendant  should,  for  the  stipulated  sum,  use  cor- 
rupt or  illegal  means,  or  improperly  exercise  any  pei*sonal 
influence  which  he  possessed  or  professed  to  possess  over  a 
public  servant,  the  right  to  recover  back  the  money  paid 
would  be  affected  by  the  illegality  of  the  transaotion. 
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Spedal  Com  No.  49. 

P.  Valu  Mudau Plaintiff. 

W.  SowEiiBT Defendant. 

A  Memberof  the  Church  of  England  is  not  exempt  by  law  from  tak- 
ing an  oath  in  a  Court  of  Justice  in  India,  although  he  mav  entertain 
sincere  objections  against  taking  an  oath  on  the  Bible  and  is  willing 
to  make  an  affirmation  binding  upon  his  conscience. 

The  English  Statute  17  and  18  Vic,  cap.  125,  does  not  apply  to  India. 
1864.       /^  ASE  referred  by  L.  U.  Steele,  First  Judge  of  the  Madras 
yj     Small  Cause  Court. 


Nofftnier  22 
8.  C.  No.  49. 


The  action  was  brought  by  the  plaintiff,  a  proprietor 
of  an  hotel,  to  recover  Eupees  297-14-0  for  boarding  and 
lodging  defendant  and  his  family  for  the  month  of  August 
of  the  present  year. 

The  defendant  admitted  be  owed  Bapees  274-2-0 ;  bat 
denied  his  liability  as  to  the  difference,  Rupees  23-12-0. 

The  defendant  was  tendered  as  a  witness  on  his  own 
behalf,  but  he  reixised  to  be  sworn. 

In  reply  to  questions  put  by  me,  he  said,  ^^  I  refuse  to  be 
flwom  on  the  ground  of  having  conscientious  objections  to 
taking  an  oath.  I  believe  it  is  not  right  to  take  an  oath 
on  the  Bible.  I  am  not  a  Quaker,  Moravian  or  Separatist 
I  am  and  have  been  always  a  Member  of  the  Church  of 
England.  I  believe  in  the  tenets  of  the  Protestant  religion. 
I  am  willing  to  make  an  affirmation  which  would  be  binding 
on  my  conscience/' 

I  refused  to  receive  his  evidence  as  he  would  not  give 
it  on  oath.  I  may  say  that  I  am  satisfied  of  the  sincerity 
of  the  defendant's  objection  to  being  'sworn. 

I  gave  judgment  for  the  plaintiff  contingent  upon  the 
opinion  of  the  Honorable  the  Judges  of  the  High  Court 
on  the  following  question :— Had  I  power  to  receive  the 
defendant's  evidence  on  solemn  affirmation  instead  of  on 
oath  under  the  circumstances  disclosed  ? 

Miller^  for  the  plaintiff. 

(a)  FtflieBt :  ficotiand,  G.  J.,  Md  BitUesioM,  J. 
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The  Court  delivered  the  following  iw*.  ^ 

Judgment  : — We  are  of  opinion  that  the  decree  of  the  ~g.  C-Nq-  ^\ 
learned  Jadge  was  right,  and  that  he  had  no  authority  to 
receive  the  evidence  except  upon  oath.  Section  47  of  Act 
IX  of  1850,  expressly  requires  that  in  the  Madras  Cou^t  of 
Small  Causes  ^*  every  person  shall  be  examined  on  oath,  or, 
when  eaernpt  hy  law  from  taking  an  oath  in  any  Court  of 
Justice,  on  solemn  affirmation  ;  and  the  question,  therefore,  is 
whether  the  defendant  is  exempt  by  law  from  taking  an 
oath  in  a  Court  of  Justice  ?  The  only  legislative  provision 
which  would  apply  to  such  a  case  as  this  is  the  Stat  17 
and  18  Vic,  cap.  125,  Sec.  20,  but  the  operation  of  that  sec- 
tion is  expressly  confined  to  Civil  Courts  in  England  and 
Ireland  (see  Sec.  103)  and  no  subsequent  Act  either  of  the 
Bnglish  or  Indian  legislature  has  extended  it  to  the  Courts 
of  this  country. 


Criminal  Petition  Ko*  \1Q  of  1864. 
Ex  parte  Kapalayaya  Sabaya. 

A  settlement  of  accounts  in  writing,  though  not  signed  by  any 
person,  is  a  '^  valuable  security"  within  the  definition  of  Sec.  30  of 
the  Indian  Penal  Code. 

riiHE    petitioner   was    charged  with  having   destroyed    a        ^JJJ^ 
-L     valuable  security  before  the  Session  Judge  of  Bajah-  cTp.  m>   lie 

mundry,  and  sentenced  to  two  years'  imprisonment  under  — ^ 

Section  30  of  the  Indian  Penal  Code.  The  valuable  security 
was  a  settlement  of  accounts  in  the  hand-writing  of  the  pri- 
soner, though  not  signed  by  him. 

SloaUf  for  the  petitioner.  Section  30  of  the  Indian 
Penal  Code  was  as  follows  : — ^*  The  words  *  valuable  securi- 
ty' denote  a  document  which  is,  or  purports  to  be,  a  docu- 
ment whereby  any  legal  right  is  created,  extended,  trans- 
ferred, restricted,  extinguished  or  released,  or  whereby  any 
person  acknowledges  that  he  lies  under  legal  liability,  or 
has  not  a  certain  legal  right."  He  contended  that  a  settle- 
ment of  account  was  not  a  valuable  sectkrity  in  the  terms  of 

(a)  Present :  Phillips  and  HoUoway,  J.J. 

H  1 
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»   ^^'  oi»  ^®   section.     There  was  no  •  direct  promise   to  pay,    and 

NcvtmbtT  26.  r   J  w 

€,  P.  No.  116  nothing  appeared  on  the  face  of  the  instrument  itself  where- 
— ^J^ —  by  any  legal  right  or  liability  was  created.  [Hollowat,  J : — 
What  is  meant  by  the  words  ^^  or  purports  to  beV  used  in 
that  section  ?]  The  instrument  should  contain  a  direct 
promise  to  pay,  or  should  purport  to  create  an  obligation  on 
the  face  of  it  Otherwise  the  word  ^^  whereby"  did  not 
apply.    He  referred  to    Ccwpor  v.  Lord  CowperW. 

HoLLOWAT,  J  : — In  this  case  there  is  evidence  that  a 
certain  document  was  torn  up  by  the  prisoner.  There  were 
three  persons  present  when  it  was  torn  and  they  all  swear 
to  it.  In  order  to  determine  what  the  nature  of  the  docu- 
ment was,  there  is  only  the  evidence  of  the  prosecutor,  but 
that  case  is  materially  fortified  by  the  act  of  the  prisoner 
which  showed  how  important  he  thought  it  to  get  the  docu- 
ment out  of  the  way.  There  is  also  evidence  that  the  docu- 
ment was  in  the  hand- writing  of  the  prisoner.  With  reference 
to  the  argument  that  this  is  not  a  valuable  security  because 
it  does  not  contain  a  promise  to  pay,  we  do  not  thinjc  it 
ought  to  prevail.  The  document  did  not  convey  any  right 
itself.  It  merely  evidences  an  obligation  upon  which  the 
right  follows.  When  A  and  B  settle  accounts  and  a  balance 
is  found  due  what  is  the  meaning  of  that  ?  It  is  a  distinct 
acknowledgment  of  an  obligation  to  pay  the  sum  so  found 
due.  I  entertain  no  doubt  that  an  account  stated  in  which 
a  balance  is  admitted  to  be  due  in  the  hand-writing  of  the 
prisoner  is  a  valuable  security, 

Phillips,  J.,  concurred. 

I  Petttion  dwnxBud, 

(a)  2  Fiere  Williams,  720. 
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Special  Appeal  No,  447  of  1863. 

A.  Sbshaiya AppellanL 

K.  Kandaiya RMpondent. 

A  defendant  ma^  plead  the  joint  fraud  of  himself  and  the  plain- 
tiff as  a  bar  to  an  action  upon' a  contract  which  the  plaintiff  seeks  to 
enforce  by  suit. 

The  distinction  between  acts  voidable  by  Statute  and  at  Common 
law  discussed. 

THIS  was  a  review  petition  praying  the  Court  to  recon-  ^^^-  gg 
sider  the  decision  in  Special  Appeal  No.  447  of  1864,  s,  a,  No.  4«t 
dismissing  the  appeal.  The  special  appeal  was  against  the  ^^  ^^^' — 
decree  of  F.  S.  Child,  the  Civil  Judge  of  Cuddapah,  confirm- 
ing the  decision  of  the  District  Munsif  of  Duvur,  in*Original 
Suit  No.  506  of  1859.  The  plaintiff  in  the  original  suit 
sued  to  recover  a  house  valued  at  400  rupees,  and  48  rupees 
for  two  years'  rent  at  24  rupees  per  annum.  The  plaintiff^s 
case  was  that  the  defendant  received  from  the  plaintiff's 
father  400  Rupees  on  the  2nd  May  1847,  and  gave  possession 
of  the  house  as  per  bill  of  sale  executed  for  the  same,  and 
that  the  defendant  subsequently  became  tenant  of  the  house, 
and  while  living  therein  executed  a  deed  of  rent  to  the 
plaintifi^s  father  on  13th  August  1847,  but  the  defendant 
subsequently  discontinued  to  pay  rent  and  declined  to  quit 
the  house.  The  defendant,  in  his  answer,  admitted  the 
execution  of  the  bill  of  sale,  but  he  alleged  that  he  did  not 
receive  the  consideration  therein  mentioned;' that  being 
afraid  that  a  suit  would  be  instituted  against  him  for  defa- 
mation of  character,  and  that  his  property  would  be  taken 
in  execution,  he  clandestinely  executed  this  document  to  the 
plaintiff's  father,  and  that  on  the  same  day  the  plaintifi^s 
father  executed  a  document  to  him  undertaking  to  return 
the  bill  of  sale.  The  defendant  denied  that  he  executed  the 
deed  of  rent  mentioned  by  the  plaintiff,  or  that  he  paid  rent, 
and  he  stated  that  after  the  execution  of  the  bill  of  sale  the 
house  came  into  his  possession.  The  District  Munsif  decreed 
that  the  defendant  do  give  up  the  house  and  pay  48 
rupees  on  account  of  rent  together  with  the  costs  of  the  suit. 
On  regular  appeal  the  decision  was  confirmed.    The  Civil 

(a)  Present :  Frere  and  HoUoway,  J.  J. 
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18W.       Jadge's  jadgment  was  as  follows : — "  It  is  unnecessary  to  go 

JV09CJHDH*     Ttvm 

iST^riVoTlir.  further  into  this  case  than  simply  to  observe  that  by  the 

—i- appellant's  own  shewing  his  appeal  must  be  dismissed,  for 

he  alleges  in  his  original  answer  that  it  is  quite  true  that 
be  gave  the  plaintiff  a  sale  deed  for  his  house  with  a  view 
to  defraud  one  who  he  supposed  was  about  to  sue  him  for 
dairages.  If  the  defendant  did  make  over  his  property  to 
the  plaintiff,  he  must  now  take  the  consequences.**  There 
was  no  finding  as  to  the  alleged  rent  agreement.  Upon  spe- 
cial appeal,  the  decision  of  the  Civil  Judge  was  confirmed. 

The  Advocate  General^  for  the  petitioner,  the  defend- 
ant 

Mayne,  for  the  plaintiff. 

Tha  Court,  having  taken  time  to  consider,  delivered 
the  following 

JuDOMBMT  :— The  original  suit  was  brought  to  recover 
a  house  which  defendant  is  alleored  to  have  sold  to 
plaintiff's  father  in  the  year  1847  and  to  have  subsequently 
occupied  as  the  tenant  of  that  house. 

The  defendant  answered  that  he  received  no  consider- 
ation for  the  document,  that  it  was  really  executed  for 
the  purpose  of  securing  the  house  against  attachment 
on  account  of  a  suit  which  he  apprehended,  and  that  he 
never  executed  the  dpcument  acknowledging  tenancy  and 
agreeing  to  pay  rent. 

At  the  original  hearing  this  case  was  hurriedly  and 
improperly  disposed  of.  We  of  course  did  not  agree  with 
the  Civil  Judge  that  the  defendant  could  not  be  allowed  to 
plead  his  own  fraud  and  that  of  the  plaintiff,  but  we  were 
under  the  impression  that  there  was  an  absolute  finding, 
that  the  relation  of  landlord  and  tenant  had  been  found  to 
exist  between  the  parties.  Whatever  was  found  by  the 
Munsif  it  is  quite  clear  that  tliere  was  no  finding  upon  the 
matter  by  the  Civil  Judge,  and  notice  was,  therefore,  given 
to  the  plaintiff  of  an  application  for  review  of  judgment. 

Mr.  Mayne,  at  the  last  sitting  of  the  Court,  shewed 
cause  against  that  review.  His  argument  was  that  the  sale 
being  complete  the  plaintiff  could  make  out  his  cause  of 
action  without  any  reference  to  the  fraudulent  matter,  if 
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such  there  was,  and  that  the  Civil  Judge  was  riirht  in  his       i^^* 
view  that  the  plea  was  altogether  bad  and  that  such  a  plea  q,  ^,  jy^.  447 
could  not  be  pleaded.  ofi^^. 

The  fallacy  of  the  first  of  these  arguments  is  the  treat- 
ment of  the  document  executed  as  the  sale.  A  document  it- 
self is  merely  evidence  of  the  transaction  which  it  embodies. 
The  principle  is,  as  usual,  well  stated  by  the  Civilians.  '^  Emtio 
venditio  perfecta  est  et  mutusB  obligationes  ex  6&  fundatsB  sunt 
simulao  convenit  inter  contrahentes  de  re  et  pretio."M  So 
that  the  perfected  agreement  creates  the  respective  obliga- 
tions of  vendor  and  purchaser.  One  of  the  vendors  is  of  course 
to  deliver  the  thing  sold,  and  if  the  obligation  is  not  fulfilled 
it  must  be  enforced  by  the  action  of  the  purchaser,  as  the 
plaintiff  seeks  to  enforce  it  in  this  case.  Then  if  the  defend- 
ant can  successfully  show  that,  the  agreement  being  void, 
no  obligation  has  arisen,  the  plaintiff  will  fail.  ^That  a 
defendant,  as  was  contended,  cannot  take  advantage  by  plea 
of  a  joint  fraud  or  illegality  in  the  contract  has,  of  course, 
no  foundation,  and  the  reason  is  that  given  by  Lord  Mans- 
field in  Holman  v.  JohiaorA^')  to  which  we  referred  during 
the  argument : — 

^^  The  objection,*'  says  Lord  Mansfield,  ^^  that  a  contract 
is  immoral  or  .illegal  as  between  plaintiff  and  defendant 
sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed,  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice  as  between  him  and  the  plaintiff,  by  accident,  if 
I  may  so  say.  The  principle  of  public  policy  is  this  v, — ex 
dolo  malo  non  oritur  actio.  No  Court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon  an  immoral  or 
an  illegal  act.  If,  from  the  plaintifi^s  own  stating  or  other- 
wise, tlie  cause  of  action  appear  to  arise  ex  turpi  caus&,  or 
the  transgression  of  a  positive  law  of  this  country,  there 
the  Court  says  he  has  no  right  to  be  assisted.  It  is  upon 
that  ground  the  Court  goes,  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  were  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advan- 

(a)  Mack.,  Sec.  368.  (6)  Qowp.  341. 
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.T  ^^^^'  ofi   taffe  of  it,  for  where  both  are  equally  in  fault,  potior  est 
sTaTNo.  447  conditio  defendentis." 

oj  1868. 

The  Civil  Judge  was,  tlierefore,  of  course  in  error  in 
supposing  that  the  defendant  could  not  plead  the  joint 
fraud  of  himself  and  the  plaintiff  as  a  bar  to  an  action  upon 
a  contract  which  the  plaintiff  was  seeking  to  enforce  by 
action.  A  large  group  of  these  pleas  will  be  found  in  BuU 
len  and  Leake,  page  511. 

As  to  the  distinction  which  Mr.  Mayne  drew  between 
acts  voidable  by  Statute  and  at  Common  Law,  that  distinc- 
tion was  stated  in  many  of  the  old  cases,  but  it  applied 
solely  to  acts  to  be  done  under  the  contract  and  not  to 
illegality  in  the  consideration.  Elegality  in  the  considera- 
tion, whether  by  Statute  or  Common  Law,  rendered  the 
whole  contract  void*  As  to  acts  to  be  done  under  the  con- 
tract where  the  cohsideration  is  good,  the  performance  of 
those  which  are  legal,  if  severable  from  those  which  are 
illegal,  will  be  enforced  whether  the  illegality  arise  from 
Statute  or  Common  Law,  except  in  the  cases  of  Statutes 
which  by  their  language  render  the  contract  absolutely 
void.  Of  course  the  rule  operates  against  the  party  who 
wishes  to  set  the  Court  in  motion.  How  terse  the  doctrine 
of  the  civilians,  not  differing  materially  from  the  rule  of 
the  law  of  England  I  '^  Si  cni  aliquid  ob  causam  respectu 
solius  ejus  qui  accepit,  non  etiam  ejus  qui  dedit,  turpem 
datum  est;  qui  dedit  illud  condictione  ob  turpem  causam 
repetere  potest  sed  sine  uauria.  Sin  datum  est  ob  causam 
respectu  solius  ejus  qui  dedit  turpem,  hie  datum  repetere 
nequit,  aBque  atque  si  turpiter  et  datum  et  acceptum 
est  ;"(a)  and  this  is  exactly  the  rule  to  be  applied  to  the 
present  case.  If  the  defendant  were  seeking  to  eject  the 
plaintiff  and  came  into  Court  alleging  that  the  sale  was 
merely  colorable,  made  to  avoid  the  effect  of  an  impending 
action,  he  could  not  recover  because  "  turpiter  et  datum 
et  acceptujn  est.*^ 

Doe  V.  Boberti^^^  and  similar  cases  proceed  upon  the 
distinction  between  specialties  and  simple  contracts.  The 
deed  established  the  title  to  the  premises,  and  the  defendant 
could  not  defeat  that  title  by  setting  up  his  own  fraud. 

(a)  Mack.,  Sec.  480.  (6)  2  Bam.  and  Al.  367. 
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He  could  not  plead  want  of  consideration  because  a  deed  __    1*64. 

November  26. 

requires  none  to  render  it  eflfectnal.     Where,  however,  it  is  5.  a.  No,  447 

sought  to  enforce  a  simple   contract,  we  all  know  that  the ^-^  ^^^' 

consideration  must  be  made  out.  The  defendant's  answer 
is  that  there  was  no  valuable  consideration,  and  the  state- 
ment of  the  fraudulent  consideration  is  a  mere  repetition 
of  this. 

Mr.  Majne  then  sought  an  issue  as  to  the  creation  of 
tenancy,  entirely  distinct  from  that  as  to  the  colorable 
transfer.  It  is  quite  clear,  however,  that  this  course  would 
not  meet  the  justice  of  the  case. 

If  the  original  document  was  merely  a  colorable 
transfer  for  the  fraudulent  purpose  stated  in  the  answer 
and  the  acknowledgment  of  tenancy,  if  it  took  place,  was 
merely  an  act  giving  completeness  to  the  fraudulent  and 
colorable  transfer,  it  would  clearly  be  tainted  with  the 
same  vice,  and  the  doctrine  that  a  tenant  cannot  deny  his 
landlord's  title  would  be  wholly  inapplicable.  We  consider 
it  necessary,  therefore,  that  the  Civil  Judge  should  decide 
the  following  issues  : — 

I.  Has  the  consideration  of  400  Rupees  stated  in  A 

been  paid  to  the  defendant  t  Was  any  money  paid  f 

« 

II.  Was  the  document  with  the  knowledge  of  plain- 
tiff's father  executed  as  a  colorable  transfer  for  the  pm*pose 
stated  in  the  answer  ? 

III.  Was  the  document  B  executed  by  the  defendant 
or  not  i  J£  executed,  was  there  any,  and  if  any,  what  con- 
sideratinfor  it? 

And  if  it  is  found  that  A  was  a  mere  colorable  trans- 
fer for  the  purpose  stated,  was  B  a  document  merely  exe- 
cuted for  the  further  effecting  of  that  purpose  f 

Issue  directed. 
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^piretlBte  Jitn8diftton» 

Referred  Case  Ko,  20  of  1864. 

Si'ta'ra'han  and  others  against  Susa  Pillai  and  others. 

A  Bait  properly  alleging  a  malicious  prosecution  and  special  pecu- 
niary loss  resulting  therefrom  is  cognziable  in  a  Small  Cause  Court. 

1864,        mHIS  was  a  case  referred  for  tlw  opinion  of  the  High 
B,  C,  No.  20^  J       Court,  by  0-  Lakshmaiya,  the  Acting  Principal  Sadr 
^■^^^^     Amin  of  Salem,  in  Suit  No.  285  of  1864,  under  Section  13  of 
Act  XLII  of  1860. 

The  suit  was  brought  for  recovery  of  Rupees  300,  dam- 
ages sustained  by  plaintiffs  who  were  unable  to  attend 
to  the  cultivation  of  their  lands  by  reason  of  a  charge  of 
assault  falsely  and  maliciously  preferred  by  the  defendants. 
The*  charge  was  disposed  of,  in  the  first  instance,  by  the  Sub- 
Magistrate  who  convicted  the  prisoners  and  sentenced  them, 
some  to  pay  fines,  and  others  to  imprisonment.  Upon 
appeal  to  the  Deputy  Magistrate,  the  decision  was  reversed 
and  the  prisoners  were  acquitted. 

The  plaint  alleged  that  the  prisoners  had  been  under 
trial  and  in  confinement  from  the  30th  of  March  to  the  21st 
May  1864,  that  being  the  time  for  cultivation,  and  that  their 
lands  were  laid  waste,  by  which  they  sustained  damage  to 
the  amount  which  they  sought  to  recover. 

The  questions  submitted  for  the  decision  of  the  High 
Court  were  : — 1st.  Whether  the  damages  claimed  by  the 
plaintiffs  are  special  damages  of  a  pecuniary  nature  as  con- 
templated in  the  last  part  of  Section  SW  of  Act  XLII  of  1860. 

{a  J  Present  :  Scotland,  C.  J.,  and  Hollo  nray,  J. 
fb)  Section  111  is  as  follows  :— ''  The  following  are  the  suits  which 
shall  be  cognizable  by  Courts  of  Small  Causes  constituted  under  this 
Act,  namely,  claims  for  money  due,  whether  on  bond  or  other  con- 
tract, or  for  rent,  or  for  personal  property,  or  for  the  value  of  such 
property,  or  for  damages,  when  the  debt,  damage,  or  demand  does 
not  exceed  in  amount  or  value  the  sum  of  five  hundred  Rupees. 
Provided  that  no  action  shall  lie  in  any  such  Court  on  a  balance  of 
partnership  account,  unless  the  balance  shall  have  been  struck  by 
the  parties  or  their  agents  ;  or  for  a  share  or  part  of  a  share  under  an 
intestacy,  or  for  a  legacy  or  part  of  a  legacy  under  a  will ;  or  for  any 
claim  for  the  rent  of  land  or  any  other  claim  for  which  a  suit  may  be 
brought  before  a  Revenue  Officer ;  or  for  the  recovery  of  damages 
on  account  of  alleged  personal  ic^juries,  unless  special  damage  of  a 
pecuniary  nature  shall  have  resulted  from  such  injury. 
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Sndly.    Whether  a  suit  for  sach  damages  is  cognisable  by  j^^JH^  22. 
the  Small  Cause  Court*  b.c.No,2Q 

<^  1864. 

No  Ooansel  were  instructed.  i-— — 

The  Court  delivered  the  following 

Judgment: — The  question  put  is  whether  the  plain- 
tiffs can  sustain  a  suit  for  damage  to  their  cultivation  caused 
by  their  enforced  absence  from  it  owing  to  a  prosecution 
instituted  against  them  by  the  defendants  ? 

We  of  course  give  no  opinion  upon  the  propriety  or 
otherwise  of  the  present  plaiirt. 

We  answer  that  if  a  suit  is  brought,  properly  alleging 
a  malici()us  prosecution  and  special  pecuniary  loss  resulting 
from  that  prosecution,  such  a  suit  may  be  sustained  in  the 
Small  Cause  Court  The  latter  part  of  Section  3  of  the 
Act  only  bars  suits  for  personal  injuries  where  those  injuries 
have  not  produced^  and  are  not  alleged  to  have  producedi 
oonsequential  pecuniary  loss. 


Original  Smt  No.  239  of  1864. 
Arthur  M.  Ritchib  againa  W.  Stokes  and  another. 

The  Administrator  General  appointed  under  Act  Yin  of  1865  has 
the  aune  right  of  retainer  in  satisfaction  of  his  own  debt  as  that 
which  an  ormnary  executor  or  administrator  has. 

THE  plaintiff  sought  for  a  declaration  by  a  decree  of  ^^  j^o9.29^^.7. 
Court  that  the  second  defendant,  John  Miller,  had  no  0.  8.  No,  289 
right,  as  Administrator  General  of  Madras,  to  retain  and  — 
apply  the   assets  recovered  by  him  as  such  Administrator 
General  and  as  administrator  to  the  estate  and  effects  of 
Thomas  Brass,  deceased,  in  payment  and  satisfaction  of  his 
own  chum  against  such  estate  to  the  exclusion  of  the  other 
creditors  of  Brass,  or  any  right  to  apply  the  assets  recovered 
by  his  successor  in  office,  the  defendant  Whitley  Stokes, 
in  payment  of  his  own  daim  against  the  estate  of  Brass, 
and  that  the  estate  of  Brass  may  be  duly  administered  under 
the  decree  of  the  Court 

Present :  Scotland,  C.  J.|  and  Bittkston,  J. 

I  1 
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iVw.  29^.  7.         Three  issues  were  framed  by  Bittlesion,  J.,  as  follows : — 

^'of  i^^^  ^-    Whether  the  defendant,  John   Miller,  being    the 

Administrator  General  of  Madras,  had  or  has  a  right  to 
retain  any  part  of  the  assets  collected  and  received  by  him 
as  administrator  of  the  estate  of  Thomas  Brass  in  satisfac- 
tion of  the  debt  due  to  him  from  the  estate  of  the  said 
Thomas  Brass. 

S.  Whether  the  defendant,  John  Miller,  was  or  is 
entitled  to  retain  in  satisfaction  of  his  said  debt  any  portion 
of  the  assets  collected  and  received  by  the  defendant, 
Wiiitley  Stokes,  during  the  time  he  held  the  said  office  of 
Administrator  General  and  which  were  handed  over  by  him 
to  the  defendant,  John  Miller,  on  his  resuming  charge  of  the 
said  office. 

3.  Whether  the  present  Administrator  General  is 
bound  or  entitled  to  retain  any  part  of  the  assets  of  the 
said  estate  for  the  purpose  of  satisfying  the  debt  due  from 
the  said  estate  to  the  said  Arthur  Macdonald  Bitchie. 

From  the  admissions  agreed  to  by  plaintiflf  and  defend- 
ants it  appeared  that  Brass  was  the  Manager  of  the  Ad- 
ministrator General's  Office  for  some  years.    Upon  his  deathi 
in  April  1863,  it  was  discovered  by  the  second  defendant 
that  Brass  had  misappropriated  and  applied  to  his  own  use 
Goveniment  securities  and  various  sums  of  money  amounting 
to  Rupees  45,343-5-8.  Of  this  sum  Bupees  6,750  was  misap- 
propriated while  the  plaintiff  held  the  office  of  Administrator 
General,  and  the  plaintiff  paid  that  amount,  with  interest 
at  5  per  cent  per  annum,  on  the  28th  of  January  1864. 
The    second    defendant    replaced    the    remainder   of  the 
sum    misappropriated    by    Brass    amounting    to    Bupees 
38,593-5-8.    Upon   the    discovery  of  the    defalcations  of 
Brass,   who  died  intestate,  the  next  of  kin  renounced  in 
favor  of  the  Second  defendant  who  petitioned  the    Court 
as  Administrator  General  and  obtained  letters  of  adminis- 
tration   to    the    eptate    of   Brass    on   the    13th   of   April 
1863.    The  second  defendant  collected  the  assets  and  ad- 
ministered the  estate  until  the  28th  of  May  1863,  when 
he  left  Madras  for  England.    He  retained  out  of  so  much 
of  the  assets  of  Brass's  estate  as  he  had  realized  a  sum  of 
Bupees  19,500  on  account  of  Brass's  debt  to  him.    Stokes 
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was    appointed   oflSciating   AdministiatoT    General    daring  „    ^^'    . 
the  absence  of  Miller  and  realised  further  assets  on  account  o,  s.  No,  289 
of  Brass's  estate.    Miller  returned  to  Madras  on  the  13th  — 2tl?^ — 
October  1864,  and  resumed  his  duties,  and  he  retained  a 
farther  sum  of  Rupees  12,000  which  had  been  collected  by 
Stokes  and  which  passed  ^nto  Miller's  hands  upon  resum- 
ing charge  of  the  office.    The  estate  of  Brass  is  still  indebt- 
ed to  the  second  defendant  in  Rupees  7,093-5-6.    The  plain- 
tiff held  the  office  of  Administrator  General  from  the  iSth 
April  1860  till  the  Ist  May  1861.    No  part  of  the  debt  due 
to  the  plaintiff  has  been  paid  to  him  out  of  Brass's  estate, 
and  there  are  several  simple  contract  creditors  of  Brass's 
estate  who  have  not  been  paid. 

Maynej  for  the  plaintiff.  If  this  were  the  case  of  an 
ordinary,  executor  or  administrator  there  could  be  no  doubt 
of  the  right  to  retain  his  own  debt  in  preference  to  every 
other  creditor  of  the  same  class,  but  this  right  could  not  be 
admitted  in  the  case  of  the  Administrator  General  who  was 
a  public  official  Administrator.  There  was,  as  might  be 
expected,  no  precedent  by  which  they  could  be  guided 
derived  from  English  Law.  The  two  grounds  upon  which 
the  right  of  retainer  was  permitted  were  stated  in  the  last 
edition  of  William  on  ExecutofsW  and  FatJ}lanque*a 
Equity.W  The  one  was  founded  upon  the  maxim  **  in 
equale  jute  potior  eat  cotiditio  joaeidentie"  and  the  other 
was  the  reason  given  by  BlackstoneM  that,  as  the  executor 
could  not  commence  a  suit  against  himself,  he  would  be  ^ 

exposed  to  great  hardship  if  he  were  not  allowed  to  retain 
a  debt  due  to  himself.  As  regards  the  first  ground,  this 
was  not  a  case  oi  equale  jure  at  all,  but  was  a  case  involving 
a  conflict  of  private  right  and  public  duty.  As  regards  the 
second  ground,  the  technical  rule  of  common  law  which 
prevented  an  executor  from  suing  himself  placed  him  in  the 
difficulty  of  being  unable  to  recover  his  own  debt  What- 
ever might  have  been  the  justice  of  this  principle  in  the 
days  of  technical  common  law  and  when  the  remedial  juris- 
diction of  equity  was  not  established  it  had  no  application 
or  force  now  ;  and  when  they  had  to  apply  the  principle  of 
retainer  to  a  completely  different  case,  that  namely  of  a  per- 

(a)  Williams  on  Exrs.  937.       (h)  2  Fonb.  Eq.  4Q8»  Ed.  1880. 
(e)  2  Black.  Com.  511.    3  Black.  Com.  18. 
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sr  i^  If  <Bon  who,  though  he  had  the  name  was  in  a  oompletelj  dif* 
a  3.  No.  289  forent  position  to  an  ordinary  administrator,  the  Court  would 
ofiB6i.  _  consider  whether,  in  justice,  the  doctrine  of  retainer  ought 
to  be  held  to  exist  If  not  the  Court  wouM  not  be  disposed 
to  extend  the  rule.  It  was  clear  that  the  Administrator 
General  had  a  complete  remedy  in  equity,  and  in  fact  if  he 
found  claims  were  being  made  in  respect  of  an  insolvent 
estate  it  was  his  duty  to  file  an  administraition  soit  The 
doctrine  of  retainer  was  not  one  which  Courts  of  Equity 
were  desirous  of  extending :  for  instance  an  executor  or 
administrator  was  not  permitted  to  retain  a  legacy  giren  to 
faimse}f.(«)  [Scotland,  C.  3  :-— In  an  administration  suit 
a  Court  of  Equity  would  permit  an  executor  to  pay  him- 
self a  debt  due  ?] 

Undoubtedly  the  Court  admitted  to  the  fall  extent 
the  right  of  the  executor  or  administrator  to  pay  himself  a 
debt,  but  the  practical  objection  stated  by  Bladcstone  was 
removed  by  a  Court  of  Equity.  The  principle  that  an  exe- 
cutor or  administrator  cannot  sue  himself  had  no  applica- 
tion to  the  Administrator  (General.  There  was  nothing  to 
prevent  Miller  from  suing  the  Administrator  General  who 
happened  to  be  Miller.  [BrrrLESroN,  J  : — If  Miller  sues 
the  Administrator  General,  and  the  Administrator  General 
admits  the  debt,  what  is  the  use  of  the  suit  ?  Would  not 
(he  proceeding  be  futile  ?] 

Ee  would  be  only  entitled  to  priority  of  suit  in  that 
case*  Joint  Stock  Companies  are  now  sued  in  the  name  of  a 
public  officer,  and  there  was  nothing  to  prevent  any  one 
suing  himself  as  public  officer  of  a  Company  for  salary  due 
to  himself,  his  name  being  merely  used  as  representing 
the  Company.  Here  the  Administrator  General  was  a  con- 
tinuous corporation  sole,  and  there  was  nothing  to  prevent 
Miller  suing  the  Administrator  General  of  Madras  to 
recover  a  debt  due  to  him  out  of  an  estate  which  the 
Administrator  General  was  administering.  [BnTLXSrONy 
J  : — The  Act  itself  gives  him  no  authority  to  administer 
any  estate.  He  derives  his  authority  in  each  case  from  the 
letters  of  administration  granted  to  himby  this  Court.] 

But  his  authority  to  get  letters  of  administration  is 
derived  from  Act  YIII  of  1855.    If  he  were  not  Adminis- 

(a)  S  FoBb.  Eq.  403.  JfA.  1890. 
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trator  General  he  would  not  get  anthoritj  to  administer       1864. 
the  estate  in  eaoh  case.     [Sootlahd,  C.  J : — ^Are  there  bxij  ^^t^ST^r 
proYisions  in  the  Aet  which  make  his   administration  dif-     *^  ^^^ 
ferent  from  ihat  of  an   ordinarj  administrator  under  the 
general  law  ?] 

N09  except  that  he  had  a  right  to  get  adoiintstration  of 
estates  in  preference  to  others.  He  had  yarious  rights^  such 
as  commission,  which  ho  would  not  have  if  he  were  an 
ordinary  administrator.  All  the  assets  in  his  hands  passed 
away  to  the  person  who»  by  act  of  the  Government,  became 
his  successor.  No  ordinary  administrator  was  entitled  to 
a  commission.  Act  VIII  of  1855  took  away  the  commis* 
sion  from  an  ordinary  administrator.  The  Administrator 
General  was  not  required  to  give  security  in  each  case,  nor 
was  he  compelled  to  swear  to  his  petition.  [Bittleston, 
J  : — ^There  is  nothing  in  the  Act  which  alters  the  course  of 
administration.  He  is  bound  to  administer  the  estate  in 
the  same  way  as  any  other  administrator,  except  that  he  is 
entitled  to  a  commission.]  He  was  a  corporation  who  got 
the  administratkm  ia  a  diflbrent  way  and  had  a  preference 
over  all  others.  The  moment  his  pablie  capacity  as  Ad- 
ministrator General  ceased,  so  did  also  his  right  to  adminis- 
ter a  particular  estate  which  right  was  transfarpsd  to  his 
successor  in  tlie  public  office.  The  whole  tenor  of  Ae  Ad 
showed  that  the  Administrator  (General  was  pat  in  Sur  the 
purpose  of  managing  the  estate  for  the  creditors,  and  he  was 
not  allowed  to  get  any  advantage  for  himself  except  the  statu- 
tory one  of  commission.  [Bittleston,  J  : — The  commis- 
sion is  expressly  given  by  the  legislature.  But  his  right  to 
retainer  was  not  taken  away.  Surely  it  would  require 
aome  expression  of  the  legislature  to  take  it  away,  especially 
as  he  was  to  administer  in  the  same  way  as  any  other  admi- 
nistrator.] [ScoTLANPf  0.  J  : — Can  it  be  said  that  there 
is  anything  in  the  right  of  retainer  which  is  contrary  to 
the  wholesome  policy  of  the  Act  ?] 

The  Act  appointed  a  public  officer  for  a  public  purpose, 
and  the  officer  so  appointed  was  not  allowed  to  derive  any 
advantage  for  himself  save  that  which  the  Act  expressly 
gives  iiifB.  The  Courts  before  granting  administration 
would  bind  the  administrator  not  to  pay  his  own  debt  ex- 
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1864.  cept  rateably  with  others.  (')  In  this  case,  however,  the 
D.  8.  No,  289  Administrator  (General  asked  for  administration  not  as  a 
^  ^^^'  ^  creditor  bat  in  his  public  capacity  as  Administrator  General. 
The  next  point  was  as  to  his  right  to  retain  out  of  Uie 
amount  received  by  Stokes.  Miller  had  no  right,  pendente 
lite^  to  retain  the  assets  which  came  into  Stokes's  hands.  To 
these  assets  the  right  of  retainer  did  not  attach,  seeing  that 
a  suit  was  filed  asking  that  the  assets  should  be  applied  to 
the  payment  of  creditors  generally.  The  right  to  retainer 
was  a  personal  one  and  could  not  extend  to  the  assets  which 
had  been  received  by  Stokes.  [Bittlbston,  J  : — Stokes 
having  had  notice  of  this  litigation  ought  not  to  have  paid 
over  the  amount  to  his  successor.] 

He  was  bound  to  do  so  by  the  Act.  [Scotland,  C.  J : — 
Miller  on  succeeding  finds  assets  for  administration,  and  the 
Court,  in  an  administration  suit,  would  administer  those 
assets  like  any  other.  If  a  Court  of  Equity  would  allow 
an  administrator  to  retain  his  debt  the  present  administra* 
tor  ought  not  to  be  in  a  worse  position*] 

The  third  point  was  whether  Miller  was  not  bound  to 
retain  in  favor  of  Ritchie.  The  Administrator  Gkneral 
was  a  corporation,  and  if  he  was  entitled  to  retain  for  him- 
self he  was  entitled  and  bound  to  retain  for  his  predecessor. 
In  both  oases  the  debt  from  the  estate  was  due  to  the 
Admimstiator  G^eral,  and,  was  one  entire  debt  which  could 
not  be  split  up. 

The  Advocate  General,  for  the  defendant,  Miller. 
Ritchie  could  not  under  any  circumstances  have  any  por- 
tion of  the  assets  of  Brass's  estate  paid  to  him  except  as  a 
general  creditor.  The  right  to  retain  did  not  belong  to 
Miller  as  Administrator  General,  but  as  administrator  of 
Brass's  estate.  As  Administrator  (General  he  had  no  right 
of  retainer  at  all :  his  right  was  derived  from  the  letters  of 
administration  from  this  Court.  [Scotland,  0.  J  : — ^If  he 
brings  himself  within  the  provisions  of  the  Act  it  is  com- 
pulsory upon  the  Court  to  grant  him  letters  pf  administra* 
tion.]  It  was  as  administrator  of  the  particular  estate,  that 
he  had  the  right  to  retain ;  and  Ritchie  never  having  been 
administrator  of  Brass's  estate,  it  was  impossible  that  he 

(a)  2  Williams,  Ex.  943.  Toller,  105. 
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conld  retain.    The  argament  founded  npon  the  principle  of       -®^ 
equLole  jure  and  that  the  Administrator  General  might  come  o.  s.  No.  289 
into  a  Court  of  Equity  and  sue  himself  proved  too  much,       of^^^- 
for  it  applied  to  every  administrator.    It  was  said  that  a 
Court  of  Equity  would  not  permit  an  administrator  to  retain  a 
legacy,  but  that  was  because  debts  took  priority  over  legacies, 
and  there  was   no   doubt  if  the  administrator's   right  to 
retain  his  debt    If  the  legislature   meant  to   deprive  the 
Administrator  General  of  the  right  to  retain  which  was  given 
to  him  by  the  common  law  it  would  have  said  so  :  but  there 
was  nothing  in  the  Act  to  deprive  the  Administrator  Gene- 
ral of  the  right.     If  it  was  intended  to  take  away  the  right 
it  would  have  been  done  in  express  terms  or  by  necessary 
implication.    Unless    a    distinction    could    be    established 
between  the  Administrator  General  and  an  ordinary  admi- 
nistrator there  was  no  question  to  decide.    After  suit  brought 
and  up  to  decree  an  administrator  or  executor  had  a  right 
to  pay  any  particular  creditor.(^)     There  may  be  cases  in 
which  an  administrator  will  be  bound  to  waive  his  right  of 
priority.    When  several  creditors  were  before  the  Court  in 
equal  right  it  was  necessary  that  the  creditor  to  whom  ad- 
ministration was  granted  should  waive  his  rights  in  favor 
of  the  whole  body.    That  was  not  tlie  case  here.     There 
was  no  one  in  eqaale  jure  before  the  Court,  the  next  of  kin 
having  renounced.     [Scotland,  C.  J: — At  all  events  no 
such  condition  was  imposed  in  this  case,  assuming  that  it 
eould  be.]    Then  it  was  said  that  the  monies  which  came 
into  the  hands  of  Stokes  ought  not  to  be  retained  by  Miller. 
If  so  the  remedy. was  against  Stokes  for  a  devastavit    It 
was  argued  that  a  lis  pendens  made  some  difference.    But 
this  could  not  be  true,  for  notwithstanding  suit  pending  the 
right  of  the  administrator  to  retain  up  to  decree  was  un- 
doubted, and  even    when  the  money  was  paid  into   Court 
the  right  of  the  administrator  still  attached.     Stokes  might 
hiive  paid  Miller  notwithstanding  the  lis  pendens^W  and 
when  the  assets  came  into  Miller's  hands  he  might  pay  him- 
self.   At  the  time  the  defalcation  took  place,  the  debt  arose 
as  between  Miller  and  Brass,  and  the  cause  of  action  arose 
at  the  time  of  taking. 

(a)  Williams  on  Ex.,  pp.  933,  935. 
(6)  William  on  Ex.  933. 
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1864.     ^  Maynif    replied.     There    was  no  debt  due  to  Miller 

O.  s.  NoTm  until  be  had  paid  the  amount  of  Bras&'s  defalcation.  He 
**f^^^' could  not  have  sued  Brass  for  the  debt  until  he  had  prose- 
cuted and  convioted  him,  Choune  v.  BayUg.W  The  foun- 
dation of  his  claim  against  Brass's  estate  was  the  payment 
of  the  money  to  Government  which  Brass  had  improperly 
appropriated.  The  claim  of  Ritchie  was  the  same,  and  arose 
from  the  moment  he  paid  the  money  on  account  of  Brass's 
defalcation.  The  right  of  retainer  which  an  ordinary  ad- 
ministrator had  was  one  which  ought  not  to  be  extended 
in  favor  of  a  person  not  standing  in  the  same  position 
as  an  executor  or  administrator.  The  defendant,  Miller, 
was  the  Administrator  General  acting  officially  for  the 
general  body  of  creditorsi  and  that  he  was  so  was  shown  by 
the  fact  that  his  successor  came  in  with  exactly  the  same 
powers,  for  it  wss  not  necessary  that  the  successor  should 
come  to  the  Court  for  new  powers.  The  Administrator 
General  was  entitled  to  letters  of  administration  in  prefer- 
ence to  creditors.  The  Court  could  not  refuse  to  give 
him  the  powers  which  he  sought ;  the  result  was  that  the 
creditors  could  not  make  any  stipulation  that  the  Adminis- 
trator General  should  administer  for  the  whole  body.  The 
Act  could  never  have  intended  to  confer  a  right  upon  the 
Administrator  General  in  preference  to  all  others  seddng 
for  letters  of  administration,  and  that  the  powers  oonferred 
by  the  Act  should  be  exerted  not  for  the  benefits  of  the 
whole  body  of  creditors,  but  that  they  might  be  diverted 
to  his  own  exclusive  benefit.  The  legislature  could  not 
have  intended  that  the  Administrator  (General  should  be 
permitted  to  collect  the  assets  of  Brass's  estate  and  appro- 
priate them  to  the  payment  of  his  own  debt  to  the 
exclusion  of  oiher  creditors  and  that  he  should  receive 
5  per  cent  by  way  of  commission  for  the  operation.  Miller 
could  have  no  right  to  retain  the  money  which  Stokes 
received.  The  right  could  only  attach  to  the  money  collected 
by  himself.  When  the  money  came  into  his  hands  he  was 
bound  to  deal  with  in  the  same  way  as  Stokes  would  have 
been  found  to  deal  with  it 

Cur.  adv.  vuU. 

(a)  31  L.  J.  757. 
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The  jadcment  of  the  Goarl;  was  ffiven  as  follows  this  .,    ^^'    ^ 

J      •  jyigp.  29,  Dee.  7. 

"y  by  0.  iSf.  j\ro  239 

oj  1864. 

Scotland,  C.  J :-— We  see  no  ground  in  this  case  ~ 
iixt  doubting,  that  if  Mr,  Miller  had  been  simplj  an 
otdinaiy  administrator  of  Brasses  estate  under  letters  of 
administration  granted  to  him  by  the  Ecclesiastical  Court, 
whether  as  creditor  or  otherwise — he  would  have  been  entitled 
to  retain  assets  in  his  hands  for  the  satisfaction  of  his 
debt,  due  from  that  estate,  under  the  admitted  circum- 
stances of  this  case.  The  intestate  was  bound  to  account  and 
pay  over  to  Mr.  Miller,  as  Administrator  General,  all  sums 
of  money  received  by  him,  and  was,  therefore,  in  fact  at  the 
moment  of  his  death  indebted  to  Mr.  Miller  in  the  amount 
which  had  been  misapplied  by  him — and  the  subsequent 
payment  of  that  amount  by  Mr.  Miller,  under  his  obligation 
to  the  Government,  places  him  in  no  worse  position.  Brass's 
estate  was  still  indebted  to  him,  as  it  had  been  before,  and 
even  if  the  estate  was  not  indebted  before,  it  would  then 
have  become  indebted  to  him.  The  right  of  retainer  is  not 
confined  to  debts  due  to  the  administrator  by  the  intestate 
at  the  time  of  his  death,  for  if,  afler  the  death,  he  pays 
debts  due  by  the  testator  out  of  his  own  money  in  due 
course  of  administration,  he  becomes  a  creditor  for  the 
amount  so  paid  and  may  retain  assets  to  pay  himself — 2 
Fonb.  on  Eguity  409,  and  cases  there  cited. 

We  think  also  that  the  pending  of  the  present  suit  is 

no  bar  to  the  right  of  retainer ;  and  the  question  in  the*  ease 
is  therefore  narrowed  to  this — whether  the  Administrator 
General  stands  (as  respects  this  right  of  retainer)  in  any 
different  position  from  that  of  an  ordinary  executor  or 
administrator.  We  have  looked  carefully  through  Act  YIII 
of  1855,  and  the  previous  legislation  which  led  up  to  that 
Act.  By  the  40  G.  3,  0.  79,  sea  21,  as  well  as  under  the 
Charter  of  the  late  Supreme  Court  issued  thereon— the 
OoBrt  was  required  to  grant  to  the  Ecclesiastical  Registrar 
in  the  absence  of  next  of  kin  or  creditors — ^letters  ad  colli'' 
genda  bona  or  of  administration;  by  virtue  whereof  the 
Registrar  was  to  collect  the  assets,  and  account  to  the  Court 
in  the  same  manner  as  where  assets  were  vested  in  an  officer 
by  the  equitable  jurisdiction  of  the  Court.    Then,  by  Act 

Kl 
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%r    H^n    T  ^11  ^^  1^^  ^^^  ^  appointment  of  ito  Administrator  General 

Ij&V*  29,  J/66. 7.  ^ 

o.  i9.  No,  289  ^^  Bengal,  it  was  provided  that  in  the  absence  of  next 
— ^^  ^^^'  of  kin  or  executors  willing  to  prove — ^the  Oomt  shall  grant 
to  the  Administrator  General  letters  of  administration,  or 
ad  colUgenda  bona,  bv  mtuie  wlwrtof  he  shall  collect  the 
assets,  and  account  as  therein  directed.  The  Act  also 
provides  that  as  Adminiskator  General  he  should  not  be  an 
officer  of  the  Supreme  Court  nor  otherwise  accountable  to  it 
than  any  ordinary  executor^  administrator  or  grantee  cf 
letters  ad  colligenda.  The  intention  of  the  legislature 
appears  very  dearly  throughout  tliese  Acts  to  be,  that  the 
Administrator  General  should  derive  his  authority,  as  admi- 
nistrator of  each  estate,  from  the  letters  of  administration 
committed  to  him  by  iiie  Court,  and  should  have  all  the 
ordinary  rights  and  be  subject  to  all  the  ordinary  liabilities 
of  administrators,  except  so  far  as  the  same  are  expressly 
altered  or  qualified.  The  Act  YIII  of  1855,  the  Act  now  in 
force  in  each  of  the  three  Presidencies,  expressly  provides, 
by  Sec.  24,  that  the  letters  of  administration  shall  authorise 
the  Administrator  General  to  act  aa  administrator  of  tlte 
estate  to  which  such  letters  shall  relate.  That  is  the  statutary 
definition  of  his  authority.  And  though  the  Act  provides 
that  the  authority  so  given  shall  pass  upon  his  death, 
removal,  or  resignation,  to  his  successor  in  office,  that 
provision  is  in  ho  degree  inconsistent  with  the  notion  that  the 
person  who  is  Administrator  General  at  any  particular  time, 
and  as  such  is  made  the  administrator  of  each  of  several  estates, 
should  during  that  time  have  all  the  authority  of  an  ordinary 
administrsltor.  Again  Sec.  27  declares  that  the  commission 
lo  which  the  Administrator  Geliei*al  shall  be  entitled 
is  intended  to  cover,  not  merely  the  expense  and  trouble  of 
collecting  the  assets,  but  also  his  tirouble  and  re^^oHsibiiity 
in  distribni^g  them  in  due  cox&st  of  adtninUtrationj  and 
the  right  of  retainei^  for  his  commission  is  declared  to  be  tf 
distribution  in  due  course^  This,  as  well  aS  other  sections, 
refers  the  Administrator  General  to  the  ordinary  course  <^ 
administration  according  to  law,  and  placies  bis  respoiisi-' 
bility  on  the  same  footing  as  that  bf  an  ordinary  sdmiiiiA^ 
trator — unless  of  course  special  p]!t>visioils  t6  the  contMTf 
ure  foiknd  in  the  Act.  The  only  special  i^rotiston  of  thai 
nature  is  (^DUtained  in  Sec.  23,  which  qualifies  in  somd  fespedn 
the   general   law   as  regiurds  the  duty  and  responsibility' 
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of  tbe  Adminiatrator  General  on  the    payment  of  debts.  „   ^^^- 
Aeoording  to  tUe  general  law  an  adminiatrator  is  bound  to  o.  s.  No.  m 

take  notice  of  aU  debts  of  record^  wbetbeir  be  bas  actnal ^^^ 

notice  or  not,  and  ibis  distinction  as  well  as  aU  question  as 
to  whetber  in  tbe  case  of  otbiBr  debts  tbe  notice  sbould  not 
be  by  suit  is  got  rid  of  by  Section  23,  wbicb  provides  tbat 
any  payment  or  delivery  of  assets  by  tbe  Administrator 
General  after  one  year  from  the  grant  of  the  letters  of  admi- 
nistration, shall  be  allowed  to  him  as  against  all  creditors 
and  other  claimants  of  whose  debts  or  claims  he  shall  not 
have  had  notice,  and  that  no  notice  shall  affect  him  unless 
proceedings  to  enforce  the  debt  or  claim  be  commenced 
within  .one  month  after  the  notice  and  prosecuted  without 
delay. 

These  observations  in  effect  dispose  of  the  three  issues 
raised.  With  respect  to  the  first  issue,  the  result  is,  that  in 
our  opinion  Mr.  Miller  had  and  has  a  right  to  jretain  any  part 
of  t|;ie  ^ss^t9  collected  and  received  by  bim  as  administratoc 
of  Bx)^s's  •estate,  in  sfitisfaction  of  the  debt  due  to  him 
fyoj^  such  e^ate.  With  ireqpect  to  the  seocmd  .issue,  we 
tbinkrh^  is  .«I80  e^^titled  to  ret^  the  assets  collected  by 
Mr.  Strokes,  aind  bsi^ded  over  to  him  on  his  resuming  charge 
of  the  office  of  Administrator  General.  In  our  view  whilst 
Mr.  Stokes  held  the  office  he  was  clothed  with  the  ordinary 
rights  and  nesponsibilities  attached  to  the  administration  of 
Brass's  estate  by  virtue  of  the  letters  of  administration 
issued  by  this  Court,  and  might  have  distributed  the 'assets 
whic|i  came  to  his  hands  in  payment  of  debts  in  due  course 
pf  administration ;  but  instead  of  doing  so,  he  handed  over 
to  Mc  Millar  the  assets  which  he  had  collected  and  which 
then  became  assets  in  Mr*  Miller's  hands  as  administrator 
for  distribution.  Then  as  to  the  third  issue,  we  think  that  ii 
is  a  fatal  objection  to  any  claim  of  retainer  out  of  Brass's 
estate  on  tiie  part  of  Mr.  Bitohie,  that  he  never  was  admi- 
nistrator of  that  estate,  fie  stands  on  the  same  footing 
as  any  other  simple  contract  creditor,  and  could  gain  no 
preference  except  by  suit  and  decree  or  judgment,  or  by  the 
act  of  the  Administrator  General  in  office,  if  be  thought 
proper  .as  ladminiatrator  of  tbe  estate,  to  .pay  him.  The  issues 
being (diflposed.of  in  fiftvor  of  the  defendant,  Mr.  MiUer,  therp 
iq^p^WB  to  .be  no  igrOEond  or  necessity  for  administering  tbe 
estate  und^.tjbe  i^H^^tof  Jtbis  Coui^  wd  ^erefore  the  suit 
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1864.       ^iii  be  dismissed.    As  regards  costs,  Uiere  appears  to  be  no 
"o.  ig.jyb.289  ^tate  oat  of  which  costs  could  be  paid,  and  we  think  the 
^^  ^^^-     case  is  one  in  which  the  parties  respectively  shonid  bear 
their  own  costs. 

Suit  diimused. 


special  Appeal  No.  184  of  1863. 

Parakut  Absen  Cutty Appellant. 

Edafallt  Ohsnnen Bespondeni. 

Where  a  plaintiff  snes  upon  his  jenm  title,  having  previously 
instituted  a  suit  in  which  he  unsuccessfully  set  up  lus  kinam 
right,  the  latter  suit  cannot  avail  to  prevent  tne  Statute  of  Limita- 
tions from  running  against  him. 

1864.       nnHIS  was  a  special  appeal  from  the  decision  of  K  Cullen, 
— 5S5 — 5: — L     the  Principal  Sadr  Amfn  of  Cochin,  in  Appeal  Suit 

8'  A.  No.   It4  _  '^^ 

of  1863.     Ko.  101  of  1858,  reversing  the  decree  of  the  District  Mnn<- 
sifs  Court  of  Yelliangode,  in  Original  Suit  No.  849  of  1856. 

MayrUy  for  the  special  appellant,  the  third  defendant 

BajagSpalachdrlt^  for  the  respondent,  the  plaintiff 

The  facts  appear  sufficiently  from  the  following 

J^UBGMiEMT  : — This  was  a  suit  brought  to  recover  cer- 
tain land.  The  District  Munsif  decreed  against  the  plain- 
tiff, and  that  decision,  on  appeal,  was  affirmed.  The  Prin- 
cipal Sadr  Amin,  however,  npon  a  review  of  judgment 
passed  a  second  decree  reversing  the  District  Munsifs  de- 
cree and  deciding  that  the  plaintiff  was  entitled  to  recover 
as  jenmee. 

Upon  the  first  hearing  of  the  appeal,  this  Court  thought 
it  doubtful  whether  the  plaintiff's  jenm  tide  had  been  satis- 
factorily decided,  and  therefore  required  the  lower  appellate 
Court  to  return  a  finding  on  the  issue  ^^  whether  or  not  the 
plaintiff  possessed  the  jenm  title  to  the  property  ?" 

Considering  also  the  firame  of  the  plaint  by  which,  not- 
withstanding the  decree  in  the  former  suit,  the  kinam  daim 
was  a  second  time  made  the  ground  of  8uit|  and  that  the 
(o)  Prevent :  Scotland  C.  J.>  and  Fhillipti  J. 
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jenm  title  was  brought  forward  in  a  Bupplemental  or  amend-   ^J8^  ^ 
ed  plaint,  we  were  of  opinion  that  the  special  appellant 's.  j,No,  184 

onght  to  be  at  liberty  to  rely,  if  he  coold,  upon  the  law  of ^  ^^^'  . 

limitation,  for  which  pnrpose  we  directed  the  further  issue, 
^'  whether  or  not  the  plaintiff's  right  was  barred  by  lapse  of 
time  ?'*  The  finding  upon  these  issues  were  in  favor  of  the 
plaintiff. 

The  question  now  raised  is  whether  or  not  the  Princi- 
pal Sadr  Amin  was  in  error  in  finding  that  the  suit  was 
'  not  barred  by  the  law  of  limitation,  and  we  are  of  opinion 
that  he  was  in  error  in  so  deciding.  The  plaintiflTs 
whole  claim  as  regards  the  k&nam  being  got  rid  of,  there  is 
no  evidence  in  the  case  of  any  enjoyment  since  1816.  But 
the  Principal  Sadr  Amin  seems  to  have  been  of  opinion 
that  the  proceeding  in  1846  to  1849,  in  which  the  plaintiff 
unsuccessfully  set  up  his  k&nam  right,  and  in  which  the 
plaintiff's  jenm  title  was  not  in  question,  had  the  effect 
of  giving  to  the  plaintiff  a  new  period  of  limitation  dating 
from  the  final  decision  in  August  1849.  In  this  respect 
the  Principal  Sadr  Amin  was  wrong.  The  plaintiff's  cause 
of  action  as  jenmee  had  accrued,  if  at  all,  long  before  the 
institution  of  the  suit  in  1846,  and  it  appeared  that  there 
had  been  adverse  enjoyment  since  1816.  Time,  therefore, 
was  running  against  the  plaintiff's  claim  when  that  suit  was 
brought  and  continued  to  run  after  its  termination.  The 
plaintiff  could  not  prevent  the  time  from  running  against 
his  jenm  title  by  bringing  a  suit  upon  a  wholly  unfounded 
k4nam  claim.  There  was  therefore  k  lapse  of  more  than 
12  years  between  the  cause  of  action  and  the  bringing  of 
the  present  suit  and  consequently  the  Principal  Sadr  Amin's 
decree  of  the  13th  December  1862  must  be  reversed  and 
the  suit  dismissed. 

As,  however,  the  law  of  limitation  was  not  set  up  in 
the  first  instance  in  the  Court  below,  we  think  .that  eaoh 
party  should  bear  his  own  costs  of  the  appeal  to  this  Court 
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iZejuZar  ^caZ  i\^a  22  0/  1864. 
Kambinatani  Javaji  Subbahajulu  Nayani-  1    Awdlant. 

VARU j        ^^ 

tJDDiQHiRi  Venkataraya  Chetty  and  othera,., Respondents, 

The  Act  for  limitation  of  suits  (Act  XIV  of  1859)  came  into  opera- 
tion on  the  1st  January  1862. 

By  an  order  of  the  Civil  Court  it  was  declared  that  all  suits 
brougnt  on  the  4th  January  1862,  wh^  the  Court  was  re-opened  after 
the  adjournment  for  the  Christmas  holidays,  should  be  treated  as  if 
brought  under  the  old  law  of  limitation. 

A  suit  was  brought  on  the  4th  of  January  t862^  which  was  bar* 
red  by  Act  XIY  of  1859.  Beld  that  the  Act  applied,  and  that  the 
suit  was  barred. 

The  maxim  tuittts  cwrus  neminem  gravabk observed  upon. 

1864.        n^HIS   was  a  regular  appeal  from  the  decree   of  0.  A. 
.^^^«-_.  X     Roberts,  the  Civil  Judge  of  Ghittoor,  in  Original  Suit 
V'i864.     No.  4  of  1 862. 

R&jdgSpalach&rlUy  for  the  appellant^  the  3rd  defend- 
ant. 

Rangaiya  Naiduj  for  the  Ist  respondent,  the  1st  plain- 
tiff. 

The  Court  delivered  the  following 

JuDQiCENT  :-T-This  suit  was  brought  on  4tk  January 
1S62  and  by  the  new  statute  of  limitationsi  which  jGnally 
oame  into  operation  on  lat  .January,  it  is  is  clearly  barred. 

The  Civil  Judge  considers  it  not  barred  on  account  of 
an  order  of  the  late  Oivn  Judge  which  declared  that  all 
suits  brought  on  4th  January  should  be  treated  as  if 
brought  under  the  old  statute.  This  order  was  made  to 
meet  the  possible  inconveniences  of  the  adyournment  of  the 
Ipwer  Court  for  the  Chriatmaa  holidays  which  was  in  that 
year  for  (he  first  time  unexpectedly  ordered  by  the  If  adcas 
Oovemment. 

It  would,  perhaps,  have  been  well  if  some  arrangement 
had  been  made  for  the  despatch  of  business,  but  we  are 
unable  to  see  tlie  slightest  justification  for  the  order  of  the 
Civil  Judge.  The  legislature  said  that  all  cases  not  brought 

(a)  Present :  Frere  and  HoUoway,  J.  J. 
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before   the  Ist  January  shall  be  subject  to  the  new  law  •    ^  ^^^' 
the  Civil  Judge  says  that  they  shall  not  be  subject  if  they  "STZlVoTST" 
are  brought  before  the  5th.     It  is  quite  manifest  that  the  — ^^  ^^^' 
Civil  Judge  had  no  power  so  to  order. 

9 

In  illustration  of  the  construction  to  be  put  upon 
statutes  of  limitation  we  may  refer  to  Beckford  and 
others  v.  WadejW  a  case  before  tlie  great  Judge  Sir  W. 
Grant  in  the  Privy  C(^unc*ii.  It  is  clearly  shown  that  no 
sort  of  equitable  construction  can  be  put  upon  such 
statutes,  and  on  the  very  question  of  closing  the  Court 
the  following  passage  is  curiously  in  point : — "  A  very 
strong  case  is  put — that  of  the  Courts  of  Justice  being 
shut  up  in  time  of  war  so  that  no  original  could  be  sued 
out ;  and  yet  it  has  been  given  as  the  opinion  of  learned 
Judges  that  even  in  that  case,  the  statute  would  continue 
to  ran."  Bridgman  and  Holt,  Chief  JusticeSi  are  the  Judges 
referred  to. 

We  consider  it  wholly  impossible  to  say  that  there  was 
any  default  here  of  the  Court  or  its  officer,  and  the  cases,  of 
which  Nazer  v.  Wadei^)  to  which  we  referred  during  the 
arguriient  is  the  last,  have  no  application.  We  will  only 
observe  that  the  maxim  *^  actus  eoxiob  neminem  grava- 
bit^'  requires  much  qualification,  and  that  Leeeh  y,  Lmnbip) 
is  i.  very  strong  authority  for  saying  that  the  dictum  of 
Caltman,  J.,  that  a  Court  will  always  correct  the  mistake  of 
its  officer, (^  is  by  no  means  universally  true* 

« 

We  entertained  no  doubt  at  the  hearing  that  the  plain- 
tiff was  clearly  barred,  but  being  informed  that  many 
causes  depended  upon  the  same  principle,  we  have  mentioned 
the  case  to  our  colleagues,  and  the  present  judgment  is 
in  accordance  with  our  and  their  unanimous  opinion. 

We  must  reverse  the  decree  of  the  lower  Court,  but  the 
statute  not  having  been  pleaded  in  the  lower  Court,  W0 
make  no  order  whatever  as  to  costs. 

Decree  tetjefsed. 

(a)  17  Ves.  93. 
(jb)  1  B.  and  Sm.  728— See  also  Cornish  v.  ffockin,  1  EI.  and  ffla<$k« 
602,  and  the  cases  there  cited. 

(c)  11  Exch.  437.  (i)  7  Com.  B.  BU. 
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lUgular  Appeal  No.  16.  of  1864. 

Pjbbdamuthulatt  and  2  others . .  Appellanis. 
N,  TiMMA  BsDDT Respondent. 

Mere  laches,  or  indirect  acquiescence,  short  of  the  period  prescrib- 
ed by  the  statute  of  limitations,  is  no  bar  to  the  enforcement  of  a 
right  absolutely  vested  in  the  plaintiff  at  the  time  of  suit. 

SemhUt  the  doctrine  of  acquiescence  or  laches  will  apply  onljr  to 
cases,  if  such  there  are,  in  which  they  can  be  regarded  as  a  positive 
extinguishment  of  right.  When  they  go  merely  to  the  remedy,  the 
Courts  have  no  power  arbitrarily  to  -substitute  an  extinguishing  pre- 
scription different  to  that  determined  by  the  Legislature. 

The  different  principles  upon  which  Courts  of  Law  and  Equity  in 
England  administer  justice  observed  upon,  and  the  necesaitv  of  bear- 
ing in  mind  this  distinction,  when  English  cases  are  referred  to« 
pomted  out. 

1864.       rpHIS  was  a  regular  appeal  from  the  decree  of  F.  S.  Child, 
ihcmnber  10.  X     ^.^e  Civil  Judge  of  Ouddapah,  in  Original  Suit  No.  3 

f^  1864.        Of  lOOO. 

Rungiah  Naiduy  for  the  appellants,  the  plaintiffs. 

The  Court  delivered  the  following 

Jtjbgmsnt  : — This  is  a  suit  by  3  brothers,  one  the  eldest 
son  of  an  undivided  family,  to  procare  the  setting  aside  of 
a  sale  of  family  property  made  by  the  father,  a  very  aged 
man,  and  the  third  son.  The  land  had  been  delivered  to 
the  purchaser  in  accordance  with  a  decree  of  the  Civil  Court 

The  Civil  Judge  considered  the  sale  by  the  father  and 
one  of  the  sons  valid.  He  seemed  to  go  partly  upon  the 
grounds  that  they  were  managing  members,  and  that  the 
other  sons  had  not  protested,  and  partly  upon  the  grounds 
that  although  each  co-parcener  could  only  alienate  his  own 
share,  yet  that  this  did  not  apply  to  each  parcel  of  land, 
and  that  the  e](tent  of  the  rule  was  the  forbidding  of  an 
alienation  beyond  the  gross  value  of  the  alienor's  entire 
share. 

In  this  Presidency  it  was  long  thought  that  any  aliena- 
tion without  the  assent  of  all  the  co-parceners  was  abso- 
lutely void,  and  many  decisions  were  passed  by  the  late 
Sadder  Court  setting  aside  such  sales.  There  were  also 
dediions   the  other  way.    They  are  reviewed  in   Madras 

(a)  Present :  Frere  and  Holloway,  J.J. 
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H.  0.  Reporte,  Vol.  I,  p.  476  ;  and  the  C!ourt  there  distinctly   ^ J^  ^^ 
recognized  the  incidents  of  joint  tenancy  in  decreeing  to  b,a.  iro.ie 
plaintiff  Ayasami's  share  of  one  of  the  honses.    The  power      ^^  ^^^' 
of  the  father  and  one  son  to  sell  is  a  bare  question  of  law. 
The  purchaser  well  knew  the  condition  of  the  family,  and 
knew,  if  that  were    necessary,    that  two    members    could 
at  the  utmost  sell  the  interest  which  they  had,  viz.,  two 
undivided  fifth  shares.     There  is    not  a    scintilla    of  evi- 
dence that  the    other    sons    were    either    present    at    the 
sale,  wei;e  asked  for  their  assent  to  it,   or  gave  that  as- 
sent    On  the  contrary,  there  is  ample  evidence  that  one 
of  them  was  absent  from  the  place,  and  there  has  not  been 
an    attempt   to    prove,   except  in   the  manner   afterwards 
shown,   that  any    other  than    the  two   who  executed    the 
document  joined  in  the  sale.     The  Civil  Judge  says  that  ' 
they  must  have  been  aware  of  the  sale,  and  therefore  there 
was  an  implied  assent    We  are  quite  unable  to  see,  upon 
the  evidence,  anything  more  that  a  pertinacious  resistance 
to  the  effectuation  of  the  sale.     The  Civil  Judge  appears 
here  to  be  applying  a  portion  of  what  Jervis,  C.  J.,  called  the  ] 
^^  abominable  standing  by  doctrine,"  but  this  is  clearly  inap- 
plicable, for  it  is  a  standing  by  after  the  event,  and  the 
only  standing  by  which  could  then  affect  their  legal  rights, 
was  doing  so  for  the  period  required  to  bar  the  remedy. 

There  are  same  observations  upon  the  true  application  of 
thifl  doctrine  at  11.  Mad.  H«  C-  Kep.,  p.  34.  To  estop  a  person 
from  complaining  of  an  illegal  act,  the  representation  made, 
either  by  words  or  by  silence,  must  amount  to  a  license  to  do 
an  act,  or  to  an  abandonment  of  the  representor's  right  to 
prevent  it,  and  the  other  party  must  through  that  represen- 
tation be  led  to  alter  his  situation.  Here  the  evidence 
(inconsistent  with  the  second  defendant's  original  statement 
that  all  were  present)  that  the  third  plaintiff  was  present 
in  the  choultry  when  the  sale  was  made,  is  manifestly  false ; 
the  Civil  Judge  does,  not  say  that  he  believed  it,  and  there 
can  be  no  doubt  that,  if  that  plaintiff  had  been  there  assent- 
ing to  the  sale,  he  would  have  been  required  to  execute  the 
document 

The  Civil  Judge  also  adverts  to  the  fact  of  the  defend- 
ant having  been  put  into  possession  of  the  land  and  of  his 
having  enjoyed  it  for  some  months.    We  arc  quite  unable 

L  1 
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1864.       to  see  that  the  qnestion  wotdd  be  affected  by  this.    That 

December  10.  "^ 

ii.^.j\ro.  16*  question  is,  did  the  present  plaintifb  sell  their  undivided 

■  ^  ^^^' shares  to  the  defendant?   That  the  plaintiffs  were  passive 

for  some  months  after  the  sale  and  delivery  would  by  no 
means  prove  this,  but  as  the  somewhat  vague  language  used 
seems  to  imply  that  the  plaintiffs  are  barred  by  acquies* 
oence  from  comphining,  it  is  as  well  to  make  some  observ- 
ations upon  this  doctrine,  which  we  find  pretty  generally 
misunderstood. 

The  existence  in  England  of  two  sets  of  Courts,  admi- 
nistering justice  upon  different  processes,  renders  a  resort 
in  this  country  to  English  cases  and  dicta  somewhat 
perilous,  unless  this  distinction  is  constantly  kept  in  mind. 
A  principle  for  the  guidance  of  our  Courts  can  only  be 
eliminated  from  a  careful  consideration  of  what  would  be 
the  joint  operation  of  Courts  of  law  and  of  equity  in  the 
particular  case.  The  case  of  Clarke  and  Chapman  v.  Sartj^^) 
in  which  the  decision  at  the  Rolls  was  reversed,  is  very  in- 
structive. The  principles  which  are  to  guide  a  Court  of  Equity 
even  administering  eqaitable  relief  are  thus  stated  in  the 
judgment  of  the  Lord  Chancellor : — "  Where  a  person  is  ob- 
liged to  apply  for  the  peculiar  relief,  afforded  by  a  Court  of 
Equity  to  enforce  the  preformance  of  an  agreement,  or  to 
declare  a  trust,  or  to  obtain  any  other  right  of  which  he  is 
not  in  possession,  and  which  may  be  described  as  an  exe- 
outory  interest,  it  is  an  invariable  principle  of  the  Court 
that  the  party  must  come  promptly,  that  there  must  be  no 
unreasonable  delay,  and  if  there  is  anything  that  amounts 
to  laches  on  his  part,  Courts  of  Equity  have  always  said, 
*  we  will  refuse  you  relief.'  With  regard  to  interests  whieh 
are  executed,  the  consideration  is  entirely  different.  There, 
mere  laches  will  not  of  itself  disentitle  the  party  to  relief  by 
a  Court  of  Equity,  but  a  party  may  by  standing  by,  as  it  has 
been  metaphorically  called,  waive  or  abandon  any  right 
which  he  may  possess,  and  which  un4er  the  cironmstanoes, 
therefore,  a  Court  of  Equity  may  say  he  is  not  entitled  to 
enforce."  Where,  therefore,  on  principles  peculiarly  equil*^ 
able,  a  person  applies  to  a  Court  of  Equity  to  do  for  bim  that 
to  which  his  bare  vested  rights  would  not  entitle  him,  a  Court 

(a)  6.  House  of  Lords  CaseSi  633,  VI.  De.  G.  M.  k.  G.  289,  and 
10  Beav.  349. 
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of  Eqnity  is  entitled  to  say  and  does  say,  •*  You  are  entitled  j^^^^^  j^ 
to  no  fevor,  you  were  bound  to  come  within  a  reasonable  xn^TiS* 

time."    What  is  that  reasonable  time  is  a  question  varying ^^St, 

with  the  oiroiunstances  of  each  particular  case. 

The  question  yaries  much,  too,  with  the  nature  of  the 
property.  Most  of  the  cases  in  which  this  doctrine  has  been 
applied  and  the  strongest  of  them,  Prendergast  y.  TuriarA^) 
were  mining  cases.  This,  the  only  supposed  authority  for 
refusing  to  enforce  a  right  absolutely  vested,  was  put  by 
Lord  I^yndhurst  on  the  ground  of  positive  waiver.  It  was 
a  case  in  which  the  other  partners  had  irregularly  declared 
the  interest  of  the  plaintiffs  in  the  partnership  forfeited* 
The  plaintiff  after  a  remonstrance  left  the  country,  allowed 
the  other  partners  to  expend  money  on  what  then  seemed  an 
unprofitable  concern,  and  returned  seeking  to  share  in  the 
benefits  when  it  was  becoming  profitable.  The  Lord  Justice 
Bruce,  who  decided  both  Prendergast  v.  TurUm^  and  Clarke 
Y.  Sari^W  greatly  doubted  whether  the  cases  were  distin- 
guishable. If  they  are  not,  Prmdergast  v.  Turton  wai 
clearly  overruled  by  the  decision  of  the  House  of  Lords, 

Clegg  v.  Edmondsonffi)  is  a  case  which  clearly  illustrates 
the  distinction.  There,  as  in  Clarkt  v.  Hart^  partners  were 
excluded  firom  a  mining  adventure,  and  the  excluding  part- 
ners procured  a  renewal  of  the  lease  to  themselves.  It  is  of 
course  an  inflexible  construction  of  a  Court  of  Equity  that 
there  is  a  trust  of  the  renewed  lease  for  the  exdnded  part- 
ners, but,  although  for  9  years  the  excluded  partners  had 
been  verbally  asserting  their  rights,  it  was  held  inequitable 
after  that  lapse  of  time  for  them  to  seek  a  peculiarly  equit- 
able remedy. 

The  Lord  Justices  both  advert  to  the  distinction  between 
a  constructive  and  a  direct  trust,  and  to  that  between 
mining  property  subject  to  so  many  vicissitudes  and  a  com- 
mon farm. 

On  the  whole^  it  may  be  taken  as  the  law  both  of  courts 
of  law  and  equity,  that  mere  laches,  short  of  the  period 
prescribed  by  the  statute  of  limitation,  is  no  bar  whatever 
to  the  enforcemient  of  a  right  absolutely  vested  in  the  plaintiffs 
at  the  period  of  suit. 

(a)  13  Law  Jour.  Ch.  268. 
(^)  Sapra»  (c)  26  Law  Jour.  Ch.  673. 
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D4i^^  10.  ^  *®  absolute  waiver  by  holding  out  to  a  man  a  repre- 

B.  A.  No.  16  sentation  upon  which  it  is  intended  that  he  should  act,  ihe 

— 2l : —  rule  is  precisely  the  same  at  law  and  in  equity,  as  was 

stated  by  Lord  St.  Leonards  in  the  case  of  Bargate  v. 
ShortridgtiW  and  by  all  the  law  Lords  in  Claris  v.  Hartif) 
That  rule  is  to  be  found  in  Freeman  v.  CoohpX^)  The  reason 
was  stated  by  Papinian  ^^  nemo  potest  mutare  consilium  in 
altevius  injuriam/'  and  there  clearly  can  be  no  injuria  where 
a  man  seeks  to  enforce  his  legal  rights,  against  one  who  has 
invaded  them  without  any  license  of  the  sufferer.  The  Duke 
of  Beaufort  v.  Patricki^  and  Watts  v.  HydeM  and  the  whole 
class  of  cases  in  which  injunctions  have  been  granted  against 
the  plaintiff  taking  advantage  of  the  title  of  the  defeiviant 
at  law  being  incomplete  on  account  of  the  omission 
of  some  legal  formality,  proceed  upon  the  same  prin- 
ciple. It  is  inequitable  and  indeed  fraudulent  to  allow  those 
or  the  representatives  of  those,  who  have  either  by  their 
statements  or  their  acts  represented  the  legal  formality  as 
unimportant,  to  take  advantage  of  its  absence. 

The  fact  that  in  Clarke  v.  Hart  the  decision  of  that 
eminent  Judge,  the  Master  of  the  Bolls,  was  reversed,  will 
show  that  the  English  doctrine  has  been  very  shifting  upon 
this  matter  and  would  excuse  a  somewhat  lengthened  com- 
mentary. That  commentary  is  here  however  absolutely 
necessary,  for  the  doctrine  of  the  Courts  has  amounted  to  a 
virtual  substitution  by  them  of  a  new  statute  of  limitations 
for  that  made  by  the  legislature.  The  law  said,  you  shall 
enforce^  your  rights  if  you  come  within  a  period  of  12  years 
from  their  infringement ;  the  Oourts  said,  you  shall  be  barred 
at  any  period  short  of  the  statutary  period  at  which  we 
think  that  you  have  been  unduly  negligent.  In  the  present 
case  the  plaintiffs  sued  within  4  months  of  being  deprived 
of  their  property,  and  if  the  doctrine  of  mere  lachea 
were,  as  it  is  not,  applicable  to  cases  of  the  present  class  it 
would  not  be  applicable  to  this  case. 

In  considering  the  application  of  the  doctrine  of  mere 
laches,  it  must  not  be  forgotten  that  the  Limitation  Act  is 
here  applicable  to  all  suits ;  that  Vhile,  until  very  recently, 
the  English  Courts  of  Equity  only  dealt  with  lapse  of  time 

(a)  6.  House  of  Lords  Cases,  297. 
(6)  Supra.  {d)  17  Beav.,  60. 

(c)  2  Ezch.  654.  (e)  2  ColL  968. 


PKDDAUUTHimATT  V.  N.  TIUlfA  BSDDT.  275 

in  analogy  to  the  statutes  of  limitation  in  this  country,  the       ^^ 
Act  applies  to  all  suits.    It  will  probably  be  found  that  the    r.  a.  No,  is 
doctrine  of  laches  and  indirect  acquiescence  will  apply  only  to  — SLlii — 
cases,  if  such  there  are,  in  which  they  can  be  regarded  as  a 
positive  extinguishment  of  right.     When  they  gd  merely  to 
the  remedy,  it  is  quite  clear  that  the  Courts  have  no  power 
arbitrarily  to  substitute  an  extinguishing  prescription  di£Ferent 
firom  that  determined  by  the  legislature. 

We  announced  at  the  hearing  the  decree  to  be  made. 
We  can  find  no  warrant  for  the  doctrine  of  the  Civil  Judge 
ousting  these  co-parceners  from  their  right  to  their  undivided 
shares  in  this  particular  land.  The  question  is  simply 
whether  the  plaintiffs  have  a  right  to  eject  the  defendant 
from  their  undivided  shares,  and  it  is  quite  clear  that  they 
have,  because  defendant  has  acquired  no  title  whatever  to 
them.  We  therefore  reverse  the  decree  of  the  Civil  Court, 
and  declare  the  plaintiffs  entitled  to  have  •  three*fifths  of  the 
land  sued  for,  divided  from  that  acquired  by  the  defendant 
and  delivered  to  the  plaintiffs.  The  defendant  will  pay 
the  costs  of  the  plaintiffs. 

Appeal  (Mowed. 
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BeguUxT  Appeal  No,  48  of  1864. 

YABAKALAMMA,  wife  op  AnaKALA  N^G^^^^O*^  1  J|,jt^7^j^i^ 

and  another J    '^ 

AnaeaIiA  Na&amha Respondent. 

The  role  which  makes  a  judgment  conclusive  against  parties  and 
those  who  claim  under  them  is  subject  to  certain  exceptions  which 
are  the  offspring  of  positive  law,  and  the  reason  for  tne  exception 
may  be  generally  stated  to  be  that  the  nature  of  the  proceedings  by 
which  there  is  a  fictitious  though  not  unjust  extension  of  parties  ren- 
ders it  proper  to  use  the  judgment  against  those  notformaUy  parties. 

The  rule  as  to  judgments  in  rem  in  some  peculiar  cases  results 
from  the  nature  of  the  proceeding,  and  before  attempting  to  apply 
the  rule  in  this  country  consideration  should  be  given  to  the  question 
whether  there  are  Courts  so  proceeding  as  to  warrant  the  application 
of  the  doctrine  of  decrees  in  rem. 

Mr.  Smith's  definition  of  a  judgment  ia  rem  discussed  and 
dissented  from,  and  the  authorities  in  English  and  Boman  Law  on 
the  subject  eiamined  and  commented  upon. 

1864.       rpHIS  was  a  regolar  Appeal  from  the  decree  of  R  David- 
'  -^     SOD  9  the  Acting  Civil  Judge  of  Nnndial,  in  Original 


R.  A.  No,  48 

<if  1864'     Snit  No.  15  of  1862. 


Oordon,  for  the  appellants,  the  defendants. 
Bra/nsonj  for  the  respondent,  the  plaintiff. 
The  Court  delivered  the  following 

Judgment: — The  snit  was  substantially  to  set  aside 
a  sale  of  property  made  by  first  defendant,  an  issneless 
widow,  of  land,  on  the  ground  that  the  land  vested  at  the 
death  of  first  defendant's  husband  in  plaintiff's  husband, 
his  undivided  brother,  and  that  he  being  insane,  plaintiff 
claims  them  as  the  guardian  of  her  minor  son. 

The  defendants  alleged,  as  it  seems,  division,  disputed 
the  amount  of  mesne  profits,  and  denied  the  right  of  plain- 
tiff to  sne,  her  husband  being  sane. 

We  must  take  it  that  these  are  the  questions  at  issue, 
and  that  the  parties  knew  them  to  be  so,  for  these  issues 
were  framed  by  the  Judge  and  the  case  has  been  brought 
before  us  in  appeal  u|)on  this  footing. 

(a)  Present ;  Phillips  and  Holloway,  J.  J. 
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The    written    statements,    however,  certainly    do    not   ^  i^. 
place    m    issue    these  points^  for  those  of  the  defendants  b^  a,  No,  4s 
are    confined    ix^   the   statement    of  the    name    in    which — ^L^^ — 
the  pnttah   was  issued  and    the    amount   of  mesne    pro«- 
fits  i^'HK)  that,  if  the  case  had.  not  been  conducted    upon 
a    difierent   footing,    there    would    be    only    three    ques- 
tions : — ^Is  the  title  of  the  persons  whom  plaintiff  represents 
good  in  point  of  law  ?    Does  she  properly  represent  them  t 
What  is  the  amount  of  mesne  profits  which  ought    to   be 
decreed  if  restoration  is  ordered  ? .  The  other  matters  came 
out  upon  the  oral  examination  of  the  pleaders. 

The  Civil  Judge  considered  the  questions  of  division 
and  that  of  first  defendant's  right  to  sell  settled  bj  the 
Decree  in  Appeal  Suit  No.  3  of  I860,  and  he  considered 
the  insanity  of  plaintiff's  husband  made  out  by  the  evidence. 
In  fact  the  second  issue  framed  by  the  Civil  Judge  was  not 
an  issue  at  all,  for  conceding,  as  seems  to  have  been  done, 
that  the  property  was  that  of  the  deceased  brother  and  was 
family  property,  unless  the  brothers  were  divided,  the 
inability  to  sell  followed  as  a  mere  Isgal  inference  from  the 
establishment  of  the  former  proposition. 

In  the  argument  for  the  appellants  it  was  contended  that 
the  question  of  division  was  not  settled  by  Appeal  Suit  No.  3 
of  1860  in  which  the  point  arose  collaterally,  and  that  there 
was  no  satisfactory  evidence  of  the  husband's  insanity  t 
the  woman  therefore  had  no  right  to  sue.  On  the  other 
hand,  it  was  urged  that  there  was  ample  evidence  of  insanity, 
and  that  the  Decree  in  Appeal  Suit  No;  3  of  1860  was, 
because  it  determined  a  question  of  status,  a  decree  in  rem 
binding  upon  all  the  world.  Neither  of  the  practitioners 
had  seen  the  Decree  in  No.  3  of  1860.  The  one  asserted 
that  it  would  be,  the  other  that  it  would  not  be,  binding 
upon  the  defendants. 

As  we  see  no  reason  for  dissenting  from  the  conclusion 
of  the  Civil  Judge  that  incapacity  of  the  plaintiff's  husband 
was  sufficiently  proved  for  the  purposes  of  the  present  cause, 
we  will  only  remark  that  if  it  had  not  been  established, 
seeing  thstt  the  infant  son  had  a  vested  interest  in  the  pro- 
perty of  his  father,  it  is  pretty  clear  that  it  would  have 
been  quite  within  the  discretion  of  the  Court  to  allow  her  to 
sue  as  guardian  a4  litem  to  her  infant  son.    It  is  quite  clear 
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1^  15  ^^^^  ^^^  point  of  division  was  distinctly  decided  against  the 
ILA,  No,  48preBent  second  defendant  in  No.  3  of  I860.  There,  the  second 

■  ^-^  ^^^ defendant  sned  as  plaintiff  to  obtain  a  declaration  that  a 

sale  to  him  by  present  first  defendant  was  valid.  Third 
defendant,  the  present  plaintiff,  resisted  that  decree  on  the 
ground  that  the  present  first  defendant  had  no  right  to  sell 
the  property  which  belonged  to  the  husband  of  first  defend- 
ant and  her  (plaintiff's)  husband,  who  were  members  of  an 
undivided  family.  Judgment  was  given  against  the  plain- 
tiff on  the  ground  that  the  property  was  that  of  an  undi- 
vided fiunily  of  which  one  of  the  brothers  still  survived, 
and  that  the  widow  of  the  deceased  brother  could  not  there- 
fore make  a  sale  of  it  We  must  not  be  supposed  to  be 
expressing  an  opinion  that  a  suit  for  such  a  declaration  by  a 
person  in  possession  ought  to  have  been  permitted.  It  is  suffi- 
cient to  say  that  this  issue,  which  was  absolutely  necessary  to 
the  decision  of  a  cause  promoted  by  the  plaintiff  himself, 
was  decided  against  him.  The  doctrine  of  mis-application 
for  want  of  mutuality,  one  very  questoinable  in  point  of 
principle,  does  not  apply,  for  the  present  plaintiff  was  also 
a  party  to  the  suit  and  raised  the  exception  which  the 
C!ourt  sustained. 

It  is  quite  clear,  therefore,  that  this  appeal  cannot  be 
sustained,  and  but  for  the  peculiarity  of  the  position  of  this 
Court  and  the  fearful  miscarriages  of  justice  which  have 
flowed  from  the  entire  mis-apprehension  of  the  doctrine  of 
decrees  in  remj  we  would  gladly  avoid  the  discussion  of 
this  subject  The  Sivaganga  case  afforded  an  opportunity 
for  dealing  with  the  question.  The  miscarriage  of  justice 
there  arose  from  the  entire  mis-apprehension  of  the  doctrine, 
and  we  might  fairly  have  expected  that  the  high  tribunal 
which  in  the  last  resort  decided  that  case,  composed  as  it 
is  not  merely  of  common  lawyers,  would  have  done  some- 
thing for  the  instruction  of  inferior  tribunals  upon  a  matter 
of  so  much  difficulty  that  four  learned  common  law  Judges 
in  Oatpigne  v.  Imriei^)  were  satisfied  that  the  judgment  of 
the  French  Court  was  not  one  in  rem  and  seven  other 
learned  Judges  of  the  Exchequer  Chamber  were  as  satisfied 
that  it  was  one.  In  Camnell  v.  SewellW  the  Court  of  Exche- 
quer, composed  of  Judges  on  matters  of  common  law  cer- 

(«)  8  C.  B.  N.  S,  1  &  405.  W  27  L.  J.  Ex,  447. 
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tainly  not  tolerant  of  vagaeness  of  expression,  declared  the  jy^^^  ^g 
judgment  of  the  Norweigian  Cioart  to  be  of  the  nature  "^grXj^bTiT 
of  a  judgment  in  renu      One  oan  scarcely  be  surprised — o/i864>  ^ 
at  Sir  H.  Cairns  in  his  able  argument  in  Simpson   v. 
FogoW    saying — ^*  In    CamneU    v.    Sewdl  the    Court   of 
Exchequer  intimated  that  the  proceedings  were    *  in  the 
nature  of  proceedings  in  rtm^  whatever  that  may  mean." 
It  is  to  be  observed  however  that  there  is   good  warrant 
in  Boman  law  for  the  expression  of  the  learned  Judges. 
Simpson  v.  Fogo(f^)    went  upon  the  principle  that,   respect 
being  paid   to  the   decrees  of  foreign    tribunals    on  the 
principle   of  amity,  those  decrees  are  examinable   where 
the   foreign   tribunal    exhibits   a  contemptuous    disregard 
of  English  law  applying  to  the  object-matter  of  its  decision. 
An  English  tribunal  will  consider  itself  exonerated  from 
the  correlated   obligation  of  regarding  the  foreign  decree 
as  conclusive.    This,  therefore,  the  latest  case  upon   the 
subject,    did   nothing   to    clear  up  the   twilight,  a  more 
fruitful  parent  of  error  than  darkness,  in  which  the  decisions 
and  the  text  writers  have  involved  this  matter. 

The  text  writers  afford  as  little  instruction  as  the 
tribunals.  We  find  that  in  Mr.  Taylor's  usefid  work,  of 
which  a  fourth  edition  is  now  before  us,  he  still  quotes  the 
definition  of  Smith,  still  shows  that  it  breaks  down  in  its 
application  to  numerous  and  most  common  cases,  and  still 
says  that  the  long  course  of  unsystematic  decisions  has  dis- 
abled him  from  furnishing  a  better(0.  Other  able  works 
npon-  the  law  of  evidence  have  done  nothing  to  clear  up 
the  obseurity.  This  note  of  Mr.  Smith's  is  the  Alpha  and 
Omega  both  of  tribunals  and  of  text  writers. 

In  this  country  the  opinion  prevails  that  if  a  judg- 
ment declares  the  status  of  any  body  or  any  thing, 
the  validity  of  an  adoption,  the  partibility  of  property, 
the  rule  of  descent  of  a  particular  family,  the  divisibility 
of  a  zemindary  or  any  other  question  of  t^e  same  nature, 
the  judgment,  being  one  upon  gtaius^  is  conclusive  evidence, 
not  only  as  against  the  parties  to  the  proceeding  but  all 
others.    In  innumerable  cases  the  grossest  fraud  and  defeat 

(a)  1  Hem.  and  MiL  211. 

(h)  Supra.  {e)  2  Taylor  on  Evid.,  1412. 4th  Ed. 

Ul 
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^^^  of  jofltice  have  resulted.  It  is  time,  therefor^,  that  to  the  best 
li,A.  iVb.48  of  onr  ability  we  should  deal  with  this  question,  and  if  we 
— SO^i —  can  relieve  it  from  any  portion  of  the  obscurity  in  which 
it  now  rests,  we  shall  gladly  suffer  the  reproach  of  violat- 
ing English  traditions  by  making  extra-judicial  observa- 
tions. Of  the  inexpediency  of  such  a  course  generally  we  are 
quite  satisfied.  In  criticising  the  observations  of  Mr.  Smith 
we  should  be  sorry  to'  be  thought  wanting  in  thsit  respect 
which  every  person,  whose  business  it  is  either  to  leahi  or 
to  administer  the  law  of  England,  must  entertain  for  him. 
If  in  this  matter  he  has  not  exhibited  his  usual  precision, 
it  is  because  the  question  before  him  was  not  answerable 
either  by  reference  to  English  authorities  or  English  writers. 

The  following  are  the  passages  ;  in  the  first  he  has 
explicitly,  and  in  the  second  implicitly,  given  a  definition  of 
a  judgment  in  rem  : — ^'  A  judgment  in  rem  I  conceive  to  be 
an  adjudication  pronounced  (as  its  name  indeed  denotes) 
upon  the  status  of  some  particular  subject-matter  by  a 
tribunal  having  competent  authority  for  that  purpose. 
Such  an  adjudication,  being  a  most  solemn  declaration  from 
the  proper  and  accredited  quarter  that  the  status  of  the 
thing  adjudicated  upon  is  as  declared,  precludes  all  persons 
from  saying  that  the  status  of  the  tiling  adjudicated  upon 
was  not  such  as  declared  by  the  adjudication."  ^^  The  univer- 
sal effect  of  a  judgment  in  rem  depends,  it  is  submitted^  on 
this  principle,  viz«,  that  it  is  a  solemn  declaration  pifooeed- 
ing  from  an  accredited  quarter  concerning  the   stctius  of 

the  thing  adjudicated  upon,  which  very  declaration  operates 
accordingly  tipon  the  statue  of  the  thing  euijudicated  tipdn 
and  ipsofdcto  renders  it  such  as  it  is  thereby  declared  to 
ba"W 

The  first  objection  to  the  definition  is  that  status  is  a 
term  at  least  as  .  ambiguous  as  that  which  the  author  seeks- 
to  define.  It  is  sufficient  to  refer  to  the  elaborate  discus- 
sion which  the  matter  has  received  from  Mr.  Austin.W 
If  it  is  intended  that  the  decision  must  be  upon  the  whole 
aggregate  of  rights  and  qbligations  attachii]^  to  the  subject- 
matter  of  the  adjudication,  there  probably  never  was  such 
a  judgment     The  word  too  has  an  unfortunate  ambiguity, 

(a)  II.  Smithes  Lea.  Cas.  662. 
(6)  Vols.  II  and  III  passim  and  particularly  the  notes  to  7d)Ie  2. 
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1864. 
December  15. 


seeing  that  the  object  matter  of  sach  adjudication  is  gene-  ^  jtko  iS 
raDy  a  thing,  and  the  right  declared  a  part  of  the  status  <>/  1864. 
of  some  person.  Moreover  the  words  ^'accredited  quarter'^ 
can  only  mean  a  tribunal  invested  with  the  power  of  so 
declaring  status  that  all  persons  shall  be  debarred  from 
disputing  the  declaration.  This  really  amounts  to  no  more 
than  saying  that,  whenever  a  tribunal  has  the  power  by  its 
decision  of  so  dedaring,  the  declaration  shall  bind  all 
persons.  It  is  really  no  definition  at  all.  It  leaves  in  as 
thick  darkness  as  before  what  are  the  tribunals  and  what 
the  questions  susceptible  of  their  operation.  We  have  only 
further  to  remark  upon  the  words  ^^  as  its  name  indeed 
denotes.''  It  is  impossible  not  to  suspect  that  the  learned 
author  supposed  ^^  in  rem''  to  mean  ^^  upon  the  thing"  or 
*'  against  a  thing/'  and  that  he  was  Very  naturally  misled  into 
this  opnion  by  the  words  really  having  that  meaning  when 
applied  to  certain  modes  of  procedure  in  the  Courts  of 
Admiralty  and  Exchequer.  If  however  the  learned  author 
had  an  inkling  of  the  re^  meaning  of  this  expression  his 
narrowing  it  to^  status  would  be  still  an  error. 

The  second  passage  is,  as  it  seems  to  us,  not  less  inade- 
quate. The  words  '^  which  very  declaration  operates'  accord- 
ingly upon  the  status  of  the  thing  adjudicated  upon  and 
ipso  facto  renders  it  such  a.s  it  is  thereby  declared  to  be," 
really  afford  no  instruction.  The  effect  of  the  judgment 
of  every  competent  Court  is  to  render  the  person  or  thing 
that  which  it  declares  him  or  it  to  be.  The  difference 
between  the  decree  in  rem  and  that  inter  partes  is  that 
the  former  renders  it  so  as  against  those  not  formally 
parties  to  the  proceeding,  while  the  latter  has  that  effect 
only  as  between  Uie  paiiies  to  the  particular  suit 

As  to  the  argument  from  the  absurdity  of  trying  an 
issue  when  the  decree  has  rendered  it  such  as  is  declared, 
it  is  necessary  to  observe  that  the  same  fallacy  lurks  here. 
The  only  mode  in  which  it  renders  it  such  as  the  Court 
declares  it,  is  by  giving  to  this  particular  sort  of  decree 
a  scope  greater  than  that  given  to  an  ordinary  res  judicata. 
The  argument  in  its  present  connection  is  really  none.  This 
was  not  the  case  in  Scott  v.  ShearmanW  from  which  its 
substance  is  taken.    Before  using  it,  Blackstone,  J.,  had 

(a)  2  W.  BL,  977. 
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1^  shown  that,  in  tiie  proper  understanding  of  the  powers  of 
B,  A,  No,  48  the  Court  of  Exchequer,  the  plaintiff  was  really  a  party,  had 
^^  ^^^' —  an  opportunity  which  he  neglected  of  putting  in  his  claim, 
and  was  for  ever  barred  by  his  laches  from  questioning, 
either  collaterally  or  directly,  the  decision  given.  We  may 
observe,  as  we  pass  on  that  in  Bemardi  v.  MoUeuXyi^^  Lord 
Mansfield  puts  the  binding  character  of  a  decision  of  the 
Court  of  Admiralty,  one  of  the  least  questionable  of  these 
decrees  in  rem,  upon  the  same  real  or  fictitious  extension 
of  the  parties  to  the  suit  ^^  The  principles  are  clear  and 
admitted— all  the  world  are  parties  to  a  sentence  of  a 
Court  of  Admiralty.  Here  there  is  a  monition  published 
at  the  Exchange^  and  in  other  countries  at  some  place  of 
general  resort,  and  any  person  interested  may  come  in 
and  appeal  at  any  time  if  there  has  been  no  laches.*' 
Lord  Eldon,  in  the  famous  case  of  LothvoLn  v.  Sender^ 
sony9)  shows  that  the  notion  that  the  underwriters  could 
have  intervened  in  the  Court  of  Admiralty  to  protect  their 
interests  under  the  policy  covenanting  for  neutrality, 
was  a  mistake,  and  he  merely  said  that  he  would  not 
impugn  a  practice  which  had  existed  for  many  years  and 
on  which  many  relations  of  property  depended.  At  this 
part  of  the  discussion  we  only  quote  these  cases  to  show 
that  the  Judges  of  that  time  saw  clearly  the  principle  that 
the  binding  effect  of  these  judgments  was  given  to  them  by 
an  extension  of  the  scope  of  the  res  judicata. 

The  second  passage,  if  properly  expounded,  amounts 
merely  to  saying,  ^*  How  can  you' dispute  anything  declared 
by  the  dec^'ee,  seeing  that  it  declares  against  you  the  fact 
which  you  dispute  ?"  It  is  obvious  that  we  have  not  come 
any  nearer  to  a  knowledge  of  the  requisites  of  decrees 
which  have  this  effect.  They  have  barred  you  because  ^^  it 
is  their  nature  to*'  is  the  only  reason  collectable. 

The  whole  of  this  strange  inconclusiveness  in  a  writer 
ordinarily  famous  for  the  rigid  accuracy  of  his  reasoning 
arises  from  a  misconception  of  the  phrase  in  rem.  The 
phrase  is  borrowed  by  English  lawyers,  without  being 
understood,  from  the  Civilians.  We  will  first  quote  two 
passages,  one  from  the  InstihUes  of  Justinian  (lY.  6-1,) 
and  one  from  Oaius^  both  quoted  and  commented  upon 

(a)  2  Doug.  575-80.  (6)  3  B.  &  P.  617. 
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by  Savigny: — ^^Ornniam  actionam  quibus  inter  alios  i^^- 
apud  jadices  arbitrosve  de  qa&canqtie  re  quseritar  summa  jg,  a.  No.  48" 
diyisio  in  duo  genera  deducitur ;  aut  enim  in  rem  sunt  aut  ^-^^^' 
in  personam.  Namque  agit  unus  quisque  aufc  cum  eo  qui 
ei  obligatns  est,  vel  ex  contractu  vel  ex  male  ficio,  quo  casu 
proditas  sunt  actiones  in  personam  per  quas  intendit  adver- 
samm  ei  dare  aut  faoere  oportere  et  aliis  quibnsdam  modis 
aut  cum  eo  agit  qui  nuUo  jure  ei  obligatus  est  movet  tamen 
alicui  de  aliqu&  re  controversiam  quo  casu  proditas  actiones  in 
rem  sunt  veluti  si  rem  corporalem  possideat  quis  quam  Titius 
auam  esse  affirmet,  et  possessor  dominum,  se  esse  dicat :  nam 
si  Titius  suam  esse  intendat,  in  rem  actio  est.  (Gains  lY 
S.  I9  2,  3.)  (Si  quasramus)  quot  genera  actionum  sint  yeruis 
▼idetur  duo  esse  in  rem  et  in  personam.  In  personam  actio 
est  quotiens  cum  aliquo  agimus  qui  nobis  vel  ex  contractu 
▼el  ex  delicto  obligatus  est,  id  est  cum  intendimus  dare, 
facerci  praestare,  oportere.  In  rem  actio  est  cum  aut  corpo- 
ralem rem  intendimus  nostram  esse  aut  jus  aliquod  nobis 
eompetere.  (Say.  206).  We  do  hot  quote  Samgny^s  rule 
at  the  end  of  the  section  for  deternxining  whether  the  action 
M  in  personam  or  in  rem,  because  it  requires  for  its  under- 
standing a  knowledge  of  a  yery  peculiar  principle  of  Roman 
procedure.  It  is  sufficient  to  say  that  the  general  distinction 
between  actiones  in  rem  and  actiones  in  personam  is  that 
the  actio  in  rem  is  brought  for  the  yindication  of  a  real  right 
and  avails  against  indeterminate  persons  as  against  every 
detainer  of  the  thbg  to  which  the  actor  asserts  a  right, 
but  that  the  actio  in  personam  is  brought  against  persons 
determinate. 

The  division  really  answers  generally  to  the  distinction 
between  real  rights  (jura  in  rem)  and  obligations.  It  is 
unnecessary  here  to  notice  several  exceptions  to  the  rule, 
nearly  all  of  which  are  stated  by  Samgny. 

Our  great  countryman,  Austin,  has  shown  that  the 
words  ^  in  rem"  in  their  more  extended  meaning,  applying 
it  analogously  to  the  manner  in  which  the  Roman  lawyers 
employed  it,  would  imply  adequately  and  unambiguously 
the  whole  class  of  rights  which  avail  against  the  world  at 
large.  By  analogously  he  means,  as  they  employed  it  with 
reference  to  actions.  Austin  says  (Vol.  Ill,  190) :— "  The 
phrase  in  rem  is  an  expression  of  frequent  occurrence,  and 
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^J^^       m  all  the  mstances  in  which  it  occurs  the  subject  to  which 
n.  A,No.^  it  is  applied  is  a  something  which   avails  generally   *  quod 

• — ^ • — generatim  in  causam  aliquam   valet'    Take    the  following 

instance  from  the  language  of  the  English  law.     The   judg- 
ments of  Courts  of  Justice  are  evidence  against  parties  to  the 
cause  and  against  the  determinate  persons  (succeeding  or 
representing  them)  who  i^re  styled  their  jfrivies.    As  against 
persons    who  are  neither  parties  nor  privies,  judgmentSi 
speaking  generally  are  not  evidence.      But  certain  judg- 
ments are    excepted  from  the  general    principle  and  are 
evidence    against    all    persons    or   at    least    against    the 
world  at    large.     Accordingly   judgments  of   this  species 
are  marked   by  a  peculiar  namCj   and  that  peculiar  name 
is  ^judgments  in  rem.'"    And  at  page   189  he  says : — "  Al- 
though it  is    applied  by   the  Roman    lawyers  to   a    con- 
siderable  number  of  cases  they  always  apply  it  partially. 
Ihey  nowhere  use  it  for  the  purpose  of  signifying  briefly 
and  unambiguously  rights  of  every  description  which  avail 
against  persons  generally."    ^^  The  large  generic  expression 
'jus  in  rem'  is  not  to  be  found  in   their  writings.    This 
expression  was  devised  by  the  glossatprs  or  by  the  com- 
mentators who  succeeded  them.    Seeing  that  the  phrase  ^  in 
rem'  always  imported  generality  and  feeling  the  need  for 
a  term  for  rights  which  avail  generally,  they  applied  the 
fermer  to  the  purpose  of  marking  the  latter  and  talked  of 
'jura  in  rem.'    And  in  this  instance  as  in  many  others  they 
evince  a  strength  of  discrimination  and  a  compass  of  thought 
which  are  rarely  displayed  by  the  elegant  and  fastidious 
scholars  who  scorn  them  as  scholastic  barbarians.     In  spite 
of  the  ignorance  to   which  their  position  condemned  them 
their  rcMon  was  sharpened  and  invigorated  by  the  preva- 
lent study  of  their  age ;  by  that  school  logic    which  the 
shallow  and  the  flippant  despised,  but  which  all  who  examine 
it  closely  and  are  capable  of  seeing  its  purpose  regard   with 
intense-  adm  iration." 

This  passage  will  dear  up  the  whole  of  the  obsoority 
on  the  matter.  'In  rem'  is  ^Vquod  generatim  in  oausam 
aliquam  valet,"  and  a  decree  idoesBOt  avail  against,  those 
who  are  not  formally  parties >  to  it.  because  it  is  a  decree 
in  rem,  but  the  name  ^Vin  rem"  is  given  to  it  because 
it  so  prevails.  It  cannot  so  prevail  because  it  declares 
ihe  property  ihat  of  the  actor.    This  is  done  in  detinue 
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and   other  actiona   in    whieh    there    is    no    pretence    of  ^  i^-   . 
decrees  in  rem.    As  we  have  before  shown,  too,  the  decree  "XXlvoTiT 
does  not  avail  because  dt  declares  the  status,  but,  by  being  a  ^  ^^^' — 
decree  which  is  to  be  conclusive  evidence  against  all  the 
world,  it  by  virtue  of  that  quality  in  the  decree  becomes  a 
declaration  of  perfect  ownership  where  properly  is  in  ques- 
tion, or  where  such  a  decree  so  operates  upon  the  status  of 
the  person,  it  fixes  that  status  but  simply  by  making  it 
impossible  for  any  one  to  resist  the  decision. 

Before  referring  to  the  English  oases  it  will  be  interest-^ 
ing  to  give  a  brief  view  of  the  manner  in  which  this  que8<- 
tion  is  dealt  with  by  the  dviliailS)  more  especially  as  it  is 
never  dealt  with  even  in  the  English  Courts  without  an 
appeal  being  made,  not  always  very  happily,  to  their  authori- 
ty. Savigny  says  (S.  301)  : — ^*  The  right  of  property  and  that 
of  succession  attribute  to  him  entitled  to  it  an  exclusive 
right,  and  one  available  against  (opposable  to)  alL  One 
might  therefore  be  led  to  believe  that  the  quality  of 
proprietor  or  heir  acknowledged  or  denied  by  a  judicial 
decision  has  the  same  generality  and  as  absolute  an  efficacy. 
Ifevertheless  it  is  not  so,  the  essence  of  the  authority  of  the 
thing  adjudged  is  the  fiction  of  the  verity  attributed  to  the 
judgment  given.  By  virtue  of  this  fiction  the  party  who 
gains  a  cause  acquires  a  right  against  the  party  who  suc- 
cumbs, but  tliia  right  has  altogether  the  nature  of  an  obli- 
gation, and  hence  it  cannot  be  opposed  to  strangers  who 
might  claim  the  same  property  or  the  same  succession." 
After  discussing  the  natural  extension  of  the  effect  of  the 
rule  to  successors,  whether  by  title  special  or  universal, 
he  says  of  restrictions  of  the  non-applicability  of  the  excep- 
tion :— ^^  These  constitute  true  exceptions  to  the  rule,  for  they  . 
extend  the  rights  and  obligations  resulting  from  ^  res  judi«> 
cate'  to  those  who  have  not  appeared  as  parties  to  the  cause, 
and  who  do  not  as  successors  represent  the  parties.  The 
practical  relation  of  the  rule  to  the  exception  may  be  sum- 
med up  in  these  terms.  According  to  the  rule  the  judg- 
ment makes  ^  jus  inter  partes,'  and  by  virtue  of  the  excep- 
tion <  jus  inter  omnes.*  One  may  bring  these  exceptions 
to  a  common  point  of  view  by  saying  that  the  third  party, 
to  whom  the  effects  of  ^  res  judicata'  are  extended  was  repre- 
aeiited  by  one  of  the  parties,  but  this  is  not  a  principle  abso- 
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^1^       lutely  explaining  the  reason  of  all  these  exceptions;  there 
\R.^.jVb.48  ^iU  still  remain  certain  isolated  cases  established  by  posi- 
— ^^  ^^^' —  tive  law ;  this  general  point  of  yiew  shews  us  the  analogy  of 
these  different  cases  and  why  they  are  subjected  to  an  ex- 
ceptional rule/* 

After  saying  that  it  was  once  a  very  prevalent  opinion 
that  the  exception  applied  to  all  cases  relating  to  status, 
he  shows  that  there  are  in  fact  only  two  cases  of  this  kind 
to  which  it  applies. 

(1.)  Where  there  is  a  question  of  the  legitimacy  of  a 
child  and  of  the  paternal  authority  in  a  case  to  which  the 
father  is  a  party,  the  judgment  given  binds  not  only  the 
father  but  all  the  members  of  the  family,  and  especially 
the  brothers  and  sisters  pi  the  child. 

(2.)  The  second  is  a  question  as  to  a  libertus  in  a  case 
to  which  the  real  patron  was  a  party,  but  this  case  has 
happily  lost  all  interest  for  us.  Where  however  a  judg- 
ment had  declared  a  slave  a  freeman,  or  a  libertus  an  in- 
genuous, this  did  not  prevent  a  third  party  firom  claiming  to 
be  master  or  patron.  There  where  three  requisites  to  the 
judgment  binding  third  parties  even  in  the  cases  to  which 
the  extension  applied.  (1.)  There  must  have  been  a  /iMtes 
CMdraAixAcT^  that  is  the  father,  the  patron,  or  the  only 
person  pretending  to  be  patron,  must  have  been  a  party. 
(2.)  The  judgment  must  have  been  given  after  a  contentious 
suit  and  not  by  default.  (3.)  There  must  have  been  no 
collusion  between  the  parties. 

The  only  other  decision  of  any  great  practical  interest 
is  that  of  cases  relating  to  the  law  of  succession. 

(1,)  Where  there  is  a  cause  as  to  the  validity  of  a  testa- 
ment between  the  testamentary  heir  and  the  heir  at  law, 
the  judgment  will  bind  all  those  who  derive  their  rights 
from  the  testament  as  legatees  emancipated,  && 

(2.)  The  second  case  is  no  longer  of  practical  applica- 
tion. 

We  see  therefore  that  the  extension  of  the  &rce  of  the 
res  judicata  to  persons  not  parties  to  the  suit  was  very 
careftdly  guarded,  and  proceeded  upon  very  intelligible 
principles,  that  it  was  by  no  means  the  law  that  every 
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decree  in  an  actio  in  rem  was  so  extendible.     Moreover        isw- 
these  exceptions  were  made  upon  grounds  of  positive  law, '  r,  a! No,  48 ' 
and  the  principle  underlying  them  all  was  that  the  nature      q/  1864.  _ 
of  the  process  was  such  that  third  persons  might  be  con- 
sidered as  actually  parties  to  it,  although  not  formally  so. 
That  this  reason  has  operated  elsewhere  we  have  already 
seen  from  the  judgments  of  Lord  MansBeld  and  Blackstone, 
J.    In  the  two  most  common  forms  in  which  these  judg- 
ments appear  that  there  is  some  ground  for  the  assumption 
there  is  no  doubi 

With  respect  to  the  jurisdiction  of  the  Admiralty 
as  a  Prize  Court  it  is  unnecessary  to  say  anything.  As 
a  Prize  Court  its  sentences  are  ratlier  under  the  law  of 
nations  than  municipal  law.  In  Instance  Causes  when  pro- 
ceeding in  rem  it  will  be  found  that  the  English  Admiralty 
is  generally  dealing  with  rights  which  create  a  lien  upon 
the  ship,  and  the  first  process  is  to  seize  it.  This  may  be 
considered  fair  notice  to  the  owner,  if  an  English  ship,  that 
his  rights  are  in  question.  Where  the  owner  is  a  foreign 
one,  we  find  that  it  is  the  practice  to  give  notice  of  the  suit 
to  the  Consul  of  the  nation  of  the  foreign  owner.  With 
respect  to  the  jarisdiction  of  the  Court  of  Probate  as  to  wills 
the  same  observation  applies.  The  death  of  the  testator  is 
a  fact  of  a  very  marked  character,  calculated  to  furnish 
notice  to  those  related  as  to  his  efiects,  and  gives  them  a  fair 
opportunity  of  inquiry  as  to  his  testacy  or  intestacy.  The 
same  observation  may  be  made  of  the  proceedings  of  the 
Exchequer  and  of  the  Commissioners  of  Excise.  The  process 
in  rem  is  by  seizure  of  the  goods,  still  affording  notice 
to  the  owner.  A  note  of  Mr.  Price  in  his  Exchequer  Reports 
points  out  the  advantage  of  this  proceeding  to  the  Crown. 

The  same  remark  applies  to  decrees  for  the  dissolution 
of  marriage,  and  singularly  enough  the  Legitimacy  Decla* 
ration  Act  makes  judgments  under  it  decrees  in  personam. 
Settlement  cases  are  manifestly  and  have  always  been  treated 
by  the  Courts  as  of  a  very  peculiar  character.  The  cases 
of  expulsion  by  a  college  visitor  (/2.  v.  Grunion^  ^C'^Y^)  were 
really  questions  whether  the  visitor  was  a  competent 
authority  or  not,  whether  his  sentence  was  examinable.    Of 

(a)  1  Cowp.  315. 

N  1 
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Det^^  16    ^^^^  there  is  the  point  that  the  sentence  was  given   in 
IL  A,  No,  48  evidence  npon  the  action  of  assault,  but  it  is  clear  that  the 

— ^ '• —  defendant  was  virtually  an  officer  of  the  Court,  and  could 

of  course  defend  himself  by  showing  that  an  act,  which 
would  have  been  an  assault,  was  not  one,  because  it  was  an 
act  done  in  execution  of  the  decree  of  a  competent  Court 
t  The  same  defence  would  have  availed  the  defendant,  if  the 
bailiff  of  a  Small  Cause  Court  executing  a  decree  for  a  money 
demand,  and  the  decision  is  wholly  inapplicable  to  the  subject 
of  decrees  in  rem.  • 

The  results  seem  to  be  that  the  rule  which  makes  a 
judgment  conclusive  only  against  the  parties  and  those  who 
claim  under  them  is  subject  to   certain  exceptions  which 
are  the  o£&pring  of  positive  law,  and  that  the  reasons  for 
the  exception  may  be  generally  stated  to  be,  both  in  English 
and  Koman  law,   that  the  nature  of  the  proceedings,   by 
which  there  is  a  fictitious  though  generally  not  unjust  ex- 
tension of  parties,  renders  it  proper  to  use  the  judgment 
against  those  not  formally  parties.     That  the  principle  was 
clearly  seen  by  the  great  Judge,  who  is  the  main  author  of 
our  commercial  law,  and  who  was  enabled  so  to  found  it 
because  imbued  with  the  elements  of  that  law  which  is  the 
best  guide  to  jural  reason.     That  the  whole  confusion  upon 
the  matter  has  arisen  from  an  attempt  to  evolve,  from  what 
is  really  a  mere  name,  a  definition  of  the  object-matter  of 
the  decrees,  and  from  a  misunderstanding  of  the  meaning  of 
that  name.     That  the  rale  except  in  some  peculiar  cases 
results  from  the  nature  of  the  proceeding,  and  that  before 
attempting    to    apply    to    this     country    the     doctrine    of 
decrees  in  rem,  a  careful  consideration  must  be  given  to  the 
question  whether  there  are  Courts  so  proceeding.     That  it 
will  probably  be  found  that  there  are  certain  decrees  which 
although  it  would  be  most  improper  to  receive  as  conclusive 
evidence  against    third    parties    ought    to    be   admitted   as 
evidence.     In  so  doing  there  would  be  nothing  inconsistent 
with  the  principles  above  stated  from  the  Roman  law,  because 
those  principles  apply   solely   to  the  absolute  bar  created 
by  the  *^  exceptio  rei  judicata."    That  great  weight  is  due 
to  the  observation  of  Bentham,  that  one  great  defect  of 
the  English  Courts  is  their  making  no  distinction  between 
the  reception  of  such  judgments  and  the  rendering  of  them 
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conclusive  ;  that  the  principle  should  not  be,  we  will  not   ^  ^^f*-  ., 
hear  it  at  all,  or,  if  we  hear  it,  we  will  hear  nothing  else.   jj.  a.  No.  48 
This  distinction  h  not  unknown  to  the  English  law,  and  it  ,    <^  ^^^' — 
is  probable  that  justice  requires  a  more  extented  use  of  it. 

We  do  not  of  course  profess  to  have  solved  these  ques* 
tions.  We  shall  be  satisfied  if  following  our  illustrious 
teachers  we  have,  as  we  hope  that  we  have,  pointed  out  the 
process  by  which  their  solution  is  to  be  attempted. 

Appeal  dismisaed. 


Special  Appeal  No.  333  of  1864. 

y ENKATACHBLLAH  PiLLAT Appellant. 

TiRUMALA  Chary  and  another Respondents. 

A  mortgagee  has  the  right  of  foreclosure. 

The  decisions  of  the  Sadr  Court,  that  no  mortgagee  could  ever 
foreclose  the  mortgagor's  equity  of  redemptioD,  overruled. 

THIS    was   a   special    appeal   from   the  decision  of  W.       isw. 
Hodgson,  the  Acting  Civil  Judge  of  Tinnevelly,   m£^^^ 
Appeal  Suit  No.  260  of  1863,  confirming  the  Decree  of  the      o/i864. 
Principal  Sadr  Amln's  Court  of  Tinnevelly,  in  Original  Suit 
No.  24  of  1863. 

Maynej  for  the  special  appellant,  the  plaintifil 

Srtnivasdch&n/y  for  the  first  special  respondent,  the 
first  defendant 

The  Court  delivered  the  following 

Judgment  : — In  this  suit  the  plaintiff  sued  to  have    an 
alleged  conditional  sale  declared  absolute. 

The  lower  Courts,  as  to  the  only  parcel  of  land  in  issue 
in  this  suit,  declined  to  enforce  what  they  termed  a  penalty, 
and  on  the  grounds  upon  which  this  special  appeal  has  been 
put  it  cannot  be  sustained  ;  for,  so  far  as  the  present  land 
is  concerned,  the  document  did  not  create  a  conditional 
sale  but  a  mortgage.  It  is  plain,  however,  that  the  plaintiff 
was  quite  entitled  to  sue  for  the  foreclosure  of  his  mortgage 
and  to  the  relief  incident  to  that  suit. 

(a)  Present :  Frere  and  Holloway,  J.J. 
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1864.  Within  the  last  8  years  of  its  existence  a  doctrine  that 

a.  A.  No,  883 1^0  mortgagee  could  ever  foreclose  grew  up  in  the  late  Sadr 

of  1864.     Court    Many  decrees  of  foreclosure  had,  previously  to  that 

period,  been  passed  by  the  Sadr  Court  itself.     There  exists 

no  reason  whatever  why  the  mortgagee  should  be  deprived 

.  of  the  remedy  given  by  his  contract,  and  the  ^'contract  in 

this  case  is  substantially  a  mortgage  in  the  English  form. 

At  the  hearing  we  thought  that  an  account  would  be 
necessary,  but  from  the  non-mention  of  mesne  profits  on 
either  side  we  must  take  it  that,  as  is  v^ry  common,  the 
produce  was  to  go  in  extinction  of  interest  The  property 
is  clearly  in  the  possession  of  the  mortgagee,  and  this  will 
greatly  simplify  the  decree. 

Upon  ibe  defendant  paying  to  the  plaintifi^  the  sum 
due  under  the  document  B  within  three  months  after  the 
receipt  of  this  decree  by  the  Civil  Court  of  Madura,  let  the 
plaintiff  re-convey  and  deliver  to  defendants  the  three  mort- 
gaged shares  in  question  in  this  appeal ;  but  in  de&ult  of 
defendants  paying  to  plaintiff  the  said  sum,  the  defendants 
are  thenceforth  to  stand  absolutely  debarred  and  foredosed 
from  all  equity  of  redemption  of  in  and  to  the  said  mort- 
gaged three  shares. 
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Regular  Appeal  No.  49  of  1864. 

Yjbngama  Naikar Appellant. 

Raghaya  Chart  and  2  others Bespondents, 

In  a  suit  for  a  maliciona  prosecution  it  is  not  necessary  to  prove 
that  the  evidence  of  the  defendant  upon  the  crimind  charge  was 
false.  Plaintiff  is  entitled  and  bound  to  show  that  the  prosecution 
was  malicious  and  without  reasonable  and  probable  cause,  and  if 
want  of  reasonable  and  probable  cause  be  shown  malice  may  generally 
be  inferred. 

THIS  was  a  regular    appeal  from    the  decree  of  A.  W.       i864. 
Phillips,  the  Civil  Judge  of  Chingleput,  in  Original  ig.  a»  No  4S" 
Suit  No.  23  of  1861.  '<^f*'^^ 

Rangai^a  Naiduy  for  the  appellant,  the  plaintiff. 

SfinvoasachAryy  for  the  second  and  third  respondents, 
the  second  and  third  defendants. 

The  Court  made  the  following 

Order. — ^The  plaintiff  sued  for  damages  on  account  of  a 
malicious  prosecution. 

The  defendant  denied  that  he  charge^  the  plaintiff 
with  anything. 

The  Civil  Judge's  judgment  is  in  the  following  words : — 

*^  First  defendant  seems  to  have  charged  plaintiff  on 
suspicion  among  others  with  having  been  concerned  in  a 
robbery  which  took  place  at  his  (first  defendant's)  house,  but 
as  plaintiff  had  a  few  days  before  the  robbery  threatened 
him,  he  (first  defendant)  had,  it  appears,  good  grounds  for 
suspecting.  He  (first  defendant)  never  deposed  to  having 
seen  plaintiff  at  the  commission  of  the  robbery,  nor  did  he 
depose  positively  to  the  articles  found  in  plaintiff's  house 
being  his  (first  defendant's).  I  think,  therefore,  there  can  be 
no  action  of  damages  sustained  against  him.  Again,  though 
the  second  and  third  defendants  gave  evidence  in  that  case 
to  the  effect  that  certain  articles  found  in  plaintiff's  house 
"were  first  defendant's,  and  though  there  is  every  reason  to 
believe  their  evidence  is  false, — ^its  falseness  has  not  been 
established,  and  I  cannot  uphold  plaintiff's  claim  against 
them  any  more  than  against  first  defendant." 

(p)  Present :  Frere  and  HoUoway,  J.  J. 


A 
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T.  ^^f^*  »o  ^^^  ^ivil  Judge  has  dismissed  the   suit  because  the 

li.  A,  No.  49  falsity  of  the  defendant's  evidence  in    the  criminal  case, 

— ^ '■ — although  very    probable,    was    not   established.     The  Civil 

Judge,  by  his  course  of  proceeding,  gave  the  plaintiff  no 
opportunity  of  proving  anything.  The  plaintiff  will  have 
a  good  cause  of  action  if  ihe  charge  was  made  maliciously 
and  without  reasonable  and  probable  cause.  From  the 
absence  of  reasonable  and  probable  cause,  however,  an  infer- 
ence of  the  existence  of  malice  may  generally  be  drawn. 

The  Civil  Judge  must  try  the  issue, — 

Whether  the  prosecution  of  plaintiff  for  gang  robbery 
was  without  reasonable  and  probable  cause;  and  for  this 
purpose  each  party  must  of  course  be  permitted  to  adduce 
evidence. 

Should  the  Civil  Judge  be  of  opinion  that  the  prose- 
cution was  malicious  and  without  reasonable  and  probable 
cause,  it  will  be  his  duty  to  award  such  damages  as  the 
circumstances  of  the  case  and  of  the  parties  render  reason- 
able. 

It  is  accordingly  ordered  that  the  finding  on  the  above 
issue,  together  with  the  evidence  and,  if  any,  the  award  of 
damages,  be  returned  to  this  Court  within  one  month  from 
the  date  of  receiving  this  order. 

Issue  directed. 


I 
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^T^tlhit  Jttrisdiction.(«) 

Special  Appeal  No.  297  of  1864. 

MUTTUSAMY  JaQAVi'RA  TaTTAPA  Naikar.; Appellant. 

Vbnkatasubha  Yettia RespondenL 

The  illegitimate  son  of  a  Sudra  by  a  concubine,  not  being  a 
female  slave,  is  entitled  to  maintenance  according  to  Hindu  Law. 

THIS   was    a    special    appeal  from    the  decision  of  W.        -865. 
Hodgson,    the  Acting  Civil    Judge  of  Tinnevelly,  in  5.  a.  Xo.  297 
Appeal  Suit  No.  328  of  1863,  reversing  the  decree  of  tlie       ^^  ^^^^' 
Principal  Sadr  Amin's  Court  of  Tinnevelly  in  Original  Suit 
No.  65  of  1863. 

Advocate  General^  Mayne^  and  Rungliachdrry^  for  the 
appellant,  tlie  defendant 

lidjdffdpal&chdrluy  for  the  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

JUDQMBNT  : — This  is  a  special  appeal  from  a  decree  of 
the  Civil  Judge  of  Tinnevelly  awarding  Rupees  8,400  per 
annum  to  the  plaintiff  below,  found  to  be  the  son  of  the  late 
zemindar  by  a  concubine. 

The  grounds  of  appeal  urged  by  the  Advocato  General 
and  Mr^  Mayne  were  : 

(1.)  That  there  was  no  appearance  of  any  other  pro- 
perty than  that  of  the  zemindary,  and  that  the  fastening  of 
a  life -rent  upon  that  was  illegal. 

(2.)  That  the  concubine  of  whom  the  plaintiff  was  born, 
was  not  a  slave  girl,  and  that  the  right  to  maintenance  was 
confined  to  those  bom  of  the  ^'  familia"  of  deceased. 

(3.)  That  in  point  of  law  the  amount  awarded  was 
exoessiva 

The  fact  that  the  judgment  of  the  Civil  Judge  indi- 
cates the  possession  of  private  property  by  the  zemindar  in 
possession,  who  has  inherited  the  whole  property  of  plain-* 
tifTs  father,  renders  this  objection,  even  if  tenable,  wholly 

(a)  Present :  Frere  and  Hollowaj,  J  J. 
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1864.        inapplicable.     We   will  therefore  only  observe  that  in  the 

January  8,  *  * 

s.  A,  No,  297  Case  at  I.  H.  C.  349,  care  was  taken  to  leave  untouched  the 
— ^^^^^'  ■  question,  whether  the  right  of  those  otherwise  entitled  to 
maintenance  would  be  prejudiced  by  the  circumstance  of 
the  property  from  which  the  maintenance  was  to  come 
being  a  zemindary.  The  question  really  is  whether  this 
son,  not  being  the  child  of  a  female  slave,  is  entitled  to 
maintenance.  Mr.  Mayne  argued  that,  being  the  son  of  a 
Sudra,  he  was  perhaps  entitled  to  inherit  although  illegiti- 
mate, but  that  this  was  not  his  claim.  A  passage  in  Sir 
W.  Macnaghteu's  Hindu  Law,  apparently  quoted  with  ap- 
probation by  Sir  £.  Ryan  (Y II  Moo.  L  A.  49)  who,  as  an  ex* 
Chief  Justice  of  Bengal,  not  unnaturally  attaches  very  great 
weight  to  Macnaghten,  distinguishes  between  the  unborn 
son  of  a  slave  and  one  bom  of  another  woman.  Aflber 
showing  the  sharers  which  would  be  taken  by  the  Sudra's 
illegitimate  son  in  various  cases,  Macnaghten  says,  ^'  If  the 
woman  were  not  his  female  slave  the  son  begotten  on  her 
by  him  would  have  no  right  to  the  inheritance,*  but  only  a 
claim  to  maintenance."  (Vol.  II.,  p.  15,  note.) 

In  his  first  volume,  at  page  18,  the  learned  author 
states  the  same  doctrine  and  quotes  in  its  support  the 
Mitacshara,  Cap.  1,  Sec.  XII,  which  declares  the  oircnm- 
stances  in  which  the  son  of  a  Sudra  by  a  female  slave  is  to 
inherit  The  word  '^  female  slave"  is  used  throughout  the 
passage,  but  the  not  very  delicate  discussion  in  Colebrooke's 
Digest  (Vol.  II.,  221,  &c.)  of  the  circumstances  and  employ- 
ments which,  according  to  some  commentators,  distinguish 
slavery  from  mere  servitude,  seems  to  show  that  no  peculiar 
weight  ought  to  be  attached  to  the  word  ^^  slave."  Again,  if 

the  Sanscrit  word  in  the  Mitacshara  is  ^^U.  as  we  were 

informed  at  the  bar  that  it  is,  a  referencie  to  any  dictionary 
will  show  that  the  word  means  ^^  a  female  of  the  Sudra  tribe, 
the   wife   of    a  fisherman  and  a  concubine."    Even   if  it 

were  ^ijp'  as  the  masculine  noun  means  equally  *^  a  fisher- 
man" and  *^  a  servant,"  there  seems  no  reason  for  supposing 
that  the  feminine  does  not  mean  a  female  servant,  although 
^^  female  slave"  is  the  only  meaning  given  to  it  by  Wilson 
in  his  dictionary.  Without  a  careful  collation  of  the  origi- 
nal it  would  be  difficult  to  determine  this  point.  If  the 
restriction  is  really  laid  down  by  the  authorities,  it  is  pro- 
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bably  on  account  of  the  diflScolty  of  tracing  sonship  where        ^^^6. 

the    woman  is  not   absolutely  under   the  reputed  father's  5,  A.m,  m 
power.  oj  1864. 

We  may  again  advert,  as  explaining  the  apparent 
narrowness  of  the  definition,  to  the  principles  on  which  the 
status  of  a  slave  was  held  in  Hindd  Law  to  follow  upon 
certain  occupations  and  conditions.  The  son  imperfectly 
adopted  was  held  to  be  in  the  condition  of  a  slave,  yet  a 
person  so  imperfectly  affiliated  would  unquestionably  be 
entitled  to  maintenance*  Assuming  him  to  be  excluded 
from  the  inheritance,  it  seems  impossible  to  say  that  he 
would  not  be  entitled  to  maintenance.  We  find  from 
Murdun  Singh  v.  Purhulad  Singh  (VII  Moo.  LA.  18)  that 
the  illegitimate  son,  even  of  a  man  of  the  regenerate  tribes,  is 
entitled  to  maintenance.  It  cannot  be  disputed,  as  indeed 
it  is  in  that  case  as  throughout  all  the  authorities  admitted, 
that  the  illegitimate  son  of  a  Sudra  stands  in  this  particular 
in  a  better  condition  than  one  of  a  twice-born  man. 

The  right  to  maintenance,  too,  follows  upon  the  exclusion 
from  inheritance,  and  we  are  unable  to  see  that  there  would 
be  any  justice  in  upholding  the  argument  used  at  the  bar 
that  he  may  have  been  entitled  to  inherit,  but,  as  he  has  lost 
the  inheritance,  he  has  no  right  to  be  maintained.  For  the 
purpose  of  the  present  case  it  is  sufficient  to  say  that  the 
plaintiff  is  within  the  precise  words  of  the  rule  laid  down 
by  Macnaghten.  Whether  reason  and  legal  analogies  will 
not  show  that  the  rule  is  too  much  narrowed  is  open  to 
question.  As  to  the  amount  of  maintenance,  nothing  has  been 
urged  to  justify  us  in  disturbing  the  decision  of  the  Lower 
Court,  or  to  show  that  in  this  case  the  amount  of  mainte- 
nance is  a  question  of  law  at  alL  This  special  appeal  is  dis- 
missed with  costs. 

Appeal  disfnissed. 


ol 
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Original  SuU  Ifb.  2U  of  1864. 

Stephen  Clark  and  others  against  Buthnayaloo  CHim 

Sees.  121  and  196  of  the  Code  of  Civil  Procednre  (Act  YIII  of 
1859)  have  not  the  ejQ^ect  of  enlarging  the  right  of  set  off. 

In  a  suit  against  the  acceptor  to  recover  the  amount  due  upon 

several  bills  of  exchange,  the  defendant  sought  to  set  off  a  claim  for 

unliquidated  damages  unconnected  with  the  bills  of  exchange.  JffM 

that  defendant  has  no  right  to  set  off  his  claim  against  the  debt  due  to 

>   the  plaintiffs. 

Semite  the  riffht  of  set  off  will  be  found  to  exist  not  only  in 
oases  of  mutual  debts  and  credits,  but  alao  where  cross  demands  arise 
out  of  the  same  transaction  or  are  so  connected  in  their  nature  and 
circumstances  as  to  make  it  inequitable  that  the  plaintiff  shonM 
recover  and  the  defendant  be  driven  to  a  cross  suit. 

Janw^'  5     T^HIS   suit  was   brought  to  recover  the  sum  of  Rupees 
o.  8.  No.  214  -L     81,449-11-7,  amount  of  principal  and  interest  due  by 

— ^^ ' —  defendant  to  plainti£&  on  dghteen  Bills  of  Exchange  drawn 

by  Messrs.  Palmer  and  Co.,  of  London,  on  the  defendant,  at 
Madras,  and  payable  to  the  plaintiffs,  under  the  name,  style, 
and  firm^  of  Stephen  Clark  and  Co.,  and  accepted  by  the 
defendant. 

The  defendant,  in  his  written  statement,  averred  that 
plaintiffs  were  merely  the  agents  of  Messrs.  Palmer  and  Co., 
for  the  purpose  of  collecting  the  acceptances  sued  upon,  that 
the  balance  due  in  respect  of  the  acceptances  was  Bupees 
3,000  or  thereabouts,  and  that  defendant  had  claims  against 
Messrs*  Palmer  and  Co.  far  exceeding  the  said  sum  of  Rupees 
3,000  on  account  of  loss  which  had  resulted  by  reason  of 
goods  which  had  been  shipped  by  them  to  defendant  hav- 
ing heen  sea  damaged,  such  loss  not  being  recoverable 
under  the  insurances  effected  by  Messrs.  Palmer  and  Co.| 
contrary  to  the  express  instructions  of  the  defendant. 
Messrs.  Palmer  and  Co.  had  stopped  payment 

Upon  the  settlenient  of  issues  the  plaintiffs  affirmed 
and  the  defendant  denied  that  the  goods  were  shipped  and 
the  insurances  effected  by  Messrs.  Palmer  and  Co.,  expressly 
in  pursuance  of  the  instructions  of  the  defendant 

The  following  issue  was  settled  by  Mr.  Justice  Bittle- 

ston: — 

« 

(a)  Present :  Scotland,  C.  J.,  and  Bittleston,  J. 
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Whether  the  defendant  is  entitled  to  set  off  against  the    ,  ^^^*  ^ 
plaintiff's  olaim  in  this  suit  the  sum  of  Bnpees   8,647-14-89  o.  s.  No.  214 

or  any  other  sum,  with  interest,  on  account  of  any  loss  sub ^ 

tained  by  sea  damage  to  the  said'  goods,  as  is  by  the  said 
defendant  alleged. 

Mayntj  for  the  plaintiffs. 

The  Advocate  Gtneral^  tor  the  defendant. 

It  was  agreed  to  take  the  opinion  of  the  Court  first  upon 
the  right  of  set  off  asserted  by  the  defendant. 

The  cases  cited  are  fully  noticed  in  the  following  judg- 
ment of  the  Court  which  was  this  day  delivered  by  .  jahwru  10. 

Scotland,  C.  J.  : — The  question  which  we  have  been 
called  upon  to  determine  in  this  case  is,  whether  the 
defendant,  being  confessedly  indebted  to  the  plaintiffs  upon 
the  Bills  of  Exchange  mentioned  in  the  plaint,  is  entitled,  in 
this  suit,  to  insist  that  a  claim,  made  by  him  for  damages 
sustained  by  reason  of  the  neglect  of  Palmer  and  Co.  to 
insure  certain  goods  according  to  the  instructions  of  the 
defendant,  should  be  investigated,  and  that  the  amount,  if 
any,  found  due  to*  him  on  account  of  that  claim  should  be 
set  off  against  the  plaintirs  demand. 

We  must  assume,  for  the  purpose  of  this  preliminary 
question,  that  the  plaintiffs  and  Palmer  and  Go.  are  identi- 
cal, and  that  there  is  a  bon&  fide  claim  by  the  defendant 
against  Palmer  and  Co. 

But  it  is  conceded,  and  could  not  be  denied,  that  that 
claim,  being  one  for  unliquidated  damages,  would  not  be  the 
subject  of  a  set  off  in  an  English  Court  of  Law,  and  if  this 
had  been  an  action  on  the  plea  side  of  the  late  Supreme 
Court  the  defendant's  claim  certainly  could  not  have  been 
pleaded,  either  by  way  of  set  off,  or  by  way  of  avoiding 
circuity  of  action. 

In  Charles  v.  AUofiji^)  which  was  an  action  for  repay- 
ment of  one-third  of  the  freight  paid  in  advance,  after  the 
loss  of  ship  and  cargo,  the  defendant  pleaded,  in  avoidance 
of  circuity  of  action,  that  the  one-third  freight  was  a  loss 
to  be  insured  against  by  the  plaintiff,  but  that  he  insured  so 
negligently  that  the  insurance  was  useless,  and  that  by  such 
negligence  plaintiff  became  liable  to  the  defendant  for  the 

(a)  3d  L.  J.  C.  E,  197. 


298  MADUAS  HIGH  COUBT  REPORTS. 

1865.        same  amount  which  he  claimed   in  the    action.     Bat  the 

•/isfittary  10. 

Court  held  the  plea  bad,   for  the  jury,  in  assessing  the 

damages  for  the  negligence,  might  give  more  or  less  than 
the  one-third  freight,  and  the  rule  of  law,  as  to  avoiding 
circuity  of  action,  which  requires  such  a  plea  to  show  that 
the  sum  to  which  the  defendant  is  entitled  is  the  same  as 
the  plaintiff  claims,  was  not  complied  with  :  Maule,  J., 
observing  that  the  amount  of  damages  could  not  be  treated 
as  liquidated. 

We  refer  to  that  case  because  the  claim  made  by  the 
defendant  in  the  present  suit  is  of  the  same  kind,  viz-,  a 
claim  for  damages  on  account  of  insniBcient  insurance  and 
for  the  purpose  of  meeting  the  passage  in  Sedgwick  on 
Damages^  p.  340,  from  which  an  inference  might  be  drawn 
that  such  a  claim  did  not  sound  in  damages  merely. 

The  present  suit,  however,  cannot  be  determined  as  if 
it  were  an  action  on  the  plea  side  of  the  late  Supreme  Court. 
It  is  a  suit  instituted  in  this  Court  according  to  the  pro- 
visions of  the  Civil  Procedure  Code,  and  we  are  directed  by 
the  Letters  Patent  establishing  this  Court  (CL  18)  to  apply 
to  each  case  coming  before  it  in  the  exercise  of  its  ordinary 
original  civil  jurisdiction  such  law  or  equity  as  would  have 
been  applied  to  the  same  by  the  late  Supreme  Court.  We 
must  see,  therefore,  whether  in  the  late  Supreme  Court,  on 
its  Equity  side,  the  defendant  could  have  insisted  upon  a 
right  to  set  off  his  claim  for  damages  against  the  debt  due 
to  the  plaintiff  on  the  Bills  of  Exchange. 

This  could  opiy  have  been  done  by  filing  a  bill  setting 
up  the  cross  claim  and  praying  that  the  proceedings  at  law 
upon  the  bills  might  be  stayed  and  the  debt  decreed ;  or  to 
pay  only  the  balance,  after  ascertaining  and  deducting  the 
amount  of  the  cross  claim.  But  this  prayer,  we  are  of 
opinion,  could  not  have  been  granted.  We  find  no  authority 
for  the  interference  of  a  Court  of  Equity  in  such  a  case,  but 
much  against  it 

In  Wliittaker  v.  RushW  an  early  case  on  the  subjeot| 
Sir  Thomas  Clarke,  Master  of  the  Rolls,  after  referring  to 
the  Roman  Law  of  Compensation,  says  i-^^  Equity  took  it  up 
but    with    limitations    and  restrictions  and  required  that 

(a)  Ambler,  407. 
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there  should  be  a  oonnection  between  the  demands."  Affain  ,  i^^-  ,^ 
in  Harvey  v.  WoodW  it  was  held  that  where  both  debts  are  — — 
legal  no  set  off  can  be  allowed  in  equity  without  special 
circumstances ;  and  there  are  no  special  circumstances  in  this 
case  beyond  the  mere  existence  of  cross  demands.  Now  the 
mere  existence  of  cross  demands  has  never  been  deemed  a 
sufficient  ground  for  the  allowance  of  a  set  off  in  equity. 
If  it  had  the  many  instances  in  which  a  set  off  has  been 
disallowed  could  not  have  occurred. 

In  Ea  parte  Blagden,W  which  was  a  case  of  bankruptcy, 
it  was  held  that  a  debt  from  a  bankrupt  to  a  married  woman, 
dum  eola,  could  not  be  set  off  against  a  debt  from  her  husband 
to  the  bankrupt,  and  also  that  the  claim  of  the  bankrupt's 
assignees  upon  a  policy  made  before  the  bankruptcy,  but 
on  account  of  a  loss  after  the  bankraptcy,  could  not  be  set  off 
against  a  debt  from  the  bankrupt  And  the  Lord  Chancellor 
said : — ^'  There  is  a  difference  upon  set  off  in  equity  and 
at  law.  In  equity  it  prevailed  long  before  the  Statute.  It 
must  be  a  strict  set  off  at  law  or  a  case  of  mutual  debt  or 
credit." 

So  in  James  v.  Kinnier(ff)  the  set  off  was  allowed  on 
the  ground  that  there  was  a  clear  mutual  credit  between  the 
parties,  and  it  was  stated  by  the  Lord  Chancellor,  and  not 
contested  by  the  Counsel,  that  either  mutual  debts  or  mutual 
credits  would  sustain  a  set  off  in  equity. 

In  Rawson  v.  8amuel,W  an  action  had  been  brought 
by  the  defendant  against  the  plaintiff  for  damages  for  refus- 
ing to  accept  bills,  and  it  being  made  to  appear  that  there 
was  a  complicated  account  between  the  parties,  the  Vice- 
Chancellor  had  refused  to  restrain  the  trial  of  the  action  but 
had  restrained  the  execution,  if  a  verdict  should  be  found 
for  the  plaintiff,  in  order  that  the  account  might  be  taken 
in  equity.  But  the  Lord  Chancellor,  upon  appeal,  held  that 
the  existence  of  a  long  and  complicated  account  was  not  a 
ground  for  staying  the  execution,  and  in  the  course  of  his 
judgment  he  made  the  following  observations  on  the  doctrine, 
of  equitable  set  off: —  "  It  will  be  found  that  this  equitable 
set  off  exists  in  cases  where  the  party  seeking  the  benefit  of  it 
can  show  some  equitable  ground  for  being  protected  against 

(a)  6  Mad.,  469.  (c)  6  Vesey,  1 10. 

(6)  1  Ves.,  46tf.  (d)  Cr.  and  Phil,  161. 
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1865.  his  adversary's  demand.  The  mere  existence  of  cross  demands 
— ^^  '  is  not  sufBcient«  In  the  present  case  there  are  not  even 
Cross  demands,  as  it  cannot  be  assumed  that  the  balance  of 
the  account  will  be  found  to  be  in  favor  of  the  defendants 
at  law.  Is  there,  then,  any  equity  in  preventing  a  party 
who  has  reooverd  damages  at  law  from  receiving  them 
because  he  may  be  found  to  be  indebted  upon  the  balance 
of  an  unsettled  account  to  the  pariy  against  whom  the 
damages  have  been  recovered  ?"  We  may  add  to  this  that 
as  regards  the  case  of  JEa  parte  SUphena^  Lord  Eldon  himself 
rested  that  judgment  on  the  ground  of  fraud,  in  his  judg- 
ment in  Ex  parte  Blagden, 

Again  in  JPVeeman  v.  Lomas^  20  L.  J.  Oh.  564,  the  suit 
being  by  assignees  of  a  bankrupt  for  payment  of  a  legacy, 
the  defendant,  who  was  the  executor  and  residuary  legatee, 
claimed  to  set  ofP  moneys  which  he  had  paid  as  surety  for 
the  legatee,  and  Turner,  Y.  C.,  disallowed  the  claim.  He 
points  out  (as  the  Lord  Chancellor  does  in  Ew  parte  Blagden) 
that  cases  of  equitable  set  off  had  arisen  before  the  Statutes, 
and  that  the  origin  of  the  equitable  rule  was  to  be  traced  to 
the  Roman  Law  of  Oompensation,  and  he  adds :— ^'  I  believe 
upon  examining  the  authorities  it  will  be  found  that,  except 
*  upon  special  circumstances,  Courts  of  Equity  have  never 
allowed  cross  demands  existing  in  different  rights  to  be  set 
the  one  against  the  otiier*' — in  which  respect  the  English 
follows  the  Roman  law. 

Lastly,  there  is  the  case  of  Steenaon  v.  JBdUyW  in 
which  the  Court  of  Exchequer  expressly  decided  that  even 
by  way  of  equitable  defence  such  a  claim  as  is  made  by  the 
defendant  in  this  case  could  not  be  set  off,  and  that  distinctly 
on  the  ground  that  according  to  the  ascertained  rules  of 
the  Court  of  Chancery  a  perpetual  injunction  would  not 
have  been  granted  in  such  a  case.'  We  may  also  refer  to 
Mr.  Justice  Story's  Chapter  on  Equitable  set  off,  where  he 
says: — "It  is  true  that  equity  generally  follows  the  law, 
as  to  86t  off,  but  it  is  with  limitations  and  restrictions. 
If  there  is  no  connection  between  the  demands  then  the 
rule  is  as  at  law.  But  if  there  is  a  connection  between  the 
demands  equity  acts  upon  it  and  allows  n  set  off  under 

(a)  26  L.  L  £ioh,  Sift* 
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particular  cireuai8tanoe8.''(^)  H0  then  refers  to  the  cases  of  j^^\q 
motoal  credit,  saying  that,  independently  of  the  Statutes, 
Courts  of  Equity  give  relief  in  all  cases  where,  though  there 
are  mutual  and  independent  debts,  yet  there  is  a  mutual 
credit  founded  at  the  time  on  the  existence  of  some  debts 
due  by  the  crediting  party  to  the  others.  By  mutual  credit 
in  the  sense  in  which  the  terms  are  here  used  we  are  to 
understand  a  knowledge  on  both  sides  of  an  existing  debt 
due  to  one  party  and  a  credit  by  the  other  party  founded  on 
and  trusting  to  such  debt  as  a  means  of  discharging  it. 
See  as  to  mutual  credit  the  observations  of  the  Privy 
Council  in  Youftg  v.  The  Bank  of  Bengal^  1  Moore  I.  A.  87. 

But  the  present  is  clearly  not  a  case  of  mutual  credit,  and, 
imless  it  can  be  shown  that  the  defendant's  claim  of  set  off 
rests  upon  some  equity  which  impeaches  the  plaintiff's  legal 
rights  to  recover  his  demand,  there  is  no  ground  for  allowing 
the  set  off.  Now  the  claims  here  are  wholly  unconnected 
and  the  case  is  in  that  respect,  therefore,  distinguishable  from 
Beasley  v.  Darct/W  and  the  other  cases  commented  upon 
by  the  Lord  Chancellor  in  Matuan  v.  Samud  before  refer- 
red. (^)  The  two  most  recent  cases  in  equity  in  which  a  set 
off  has  been  allowed  are  the  cases  of  CavendUh  v.  Graveii^ 
and  Jenner  v.  Morria^^^  both  of  which  rest  upon  distinct 
equitable  grounds.  In  the  former,  bankers  had  assigned 
securities  given  by  a  customer  indebted  to  them  without 
giving  him  any  notice  of  the  assignments  The  bankers 
having  become  bankrupt  and  the  assignees  of  the  secu- 
rities having  brought  actions  in  the  names  of  the  bankers 
-against  the  customer,  the  latter  filed  his  bill  against 
the  assignees  of  the  securities,  and  in  that  suit  it 
was  held  that  the  plaintiff  was  entitled  to  set  off  the 
moneys  due  to  him  on  his  running  account  against 
the  debts  secured ;  the  assignees  being  in  no  better  position 
than  the  bankers  would  have  been,  and  elearly,  aa 
between  the  banker  and  the  customer,  there  would  hare 
been  a  set  off  at  law  as  well  as  in  equity.  Bo  in  Jenner  y. 
Morm^  where  it  was  held  that  a  debtor  who  had  advanced 

(a)  £q.  Jar.,  Sec.  1484. 

(f>)  2  Sch.  and  Lef.,  403  n. 
\o)  Supra. 

{d)  27  L.  J.  Chan.,  314. 

(f)  30  L.  J.  Chan.)  361. 
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1865.  moneys  for  necessaries  supplied  to  the  deserted  wife  of  the 
^creditor  was  entitled  in  equity  to  set  off  sach  moneys 
against  the  creditor's  legal  demand.  The  ground  of  the  deci- 
sion was  that  the  debtor  making  the  advance  stood  in  the 
same  position  in  equity  as  the  trades-people  who  furnished 
the  necessaries  and  was  entitled  to  the  same  remedies. 
These  two  cases,  we  think,  fall  within  the  rule  expressed  by 
Lord  Chancellor  Gottenham  in  Clark  v.  CourtM) 

It  was  further  argued  before  us  that,  upon  general 
principles  of  convenience,  and  also  upon  the  language  of  the 
Civil  Procedure  Code,  we  ought  in  this  and  in  every  suit  to 
investigate  and  dispose  of  every  matter  in  dispute  between 
the  same  parties  brought  to  the  notice  of  the  Court.  But 
we  cannot  agree  that  convenience  requires  or  is  even  con- 
sistent with  any  such  general  rule  as  that,  nor  has  any  such 
rule  been  adopted,  so  far  as  we  are  aware,  into  any  system 
of  jurisprudence.  We  may  here  quote  the  language  of  Sir 
J.  Jekyl,  to  be  found  in  a  note  by  Mr.  Blunt  at  page  408  of 
the  1st  Volume  of  Ambler's  Reports.  He  says : — ^*  The  rule 
of  doing  equity  and  having  equity  is  to  be  understood  of 
particular  equities  and  where  they  relate  to  one  and 
the  same  thing ;  and  a  special  or  particular  equity 
cannot  be  barred  by  a  general  equity,  as  if  to  a  demand 
of  a  debt  the  defendant  should  say  tie  other  has 
injured  him  in  a  trespass  or  on  other  accounts  foreign 
to  the  thing  in  demand,  for  these  would  breed  great 
confusibn."  Certainly  the  Roman  Law  of  Compensation 
was  restricted  within  narrower  limits  than  is  here  con- 
tended for.  Referring  to  the  Code^  Lib.  lY,  Tit  31,  it  will  be 
found  that  the  Judges  are  cautioned  not  to  be  too  ready  to 
admit  claims  by  way  of  set  off,  and  not  only  the  inconve- 
nience but  the  injustice  is  pointed  out  of  subjecting  a  par^ 
having  a  clear  debt  to  a  lengthened  investigation  in  ike 
suit  upon  a  knotty  and  doubtful  claim  ;  and  the  same  passage 
points  out  that  the  ^^  causa  ex  qua  compensatnr  liquida 
sit  et  non  multis  ambagibus  innodata."  So  it  is  said  by 
Mr.  Chancellor  Kent  in  Duncan  v.  Lycnff)  referring  to  the 
general  rules  in  the  allowance  of  compensation  or  set  off  by 
the  Civil  law : — *^  To  authorise  a  set  off  the  debts  most  be 
between  the  parties  in  their  own  right,  and  must  be  of  the 

(a)  Cr.  and  PL,  154.  (6)  3  Johns,  Ch.  Sep.,  959. 
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sftme  kind  or  quality  and  be  dearly  ascertained  or  liqni-  j^^^'.a 
dated  ;  they  most  be  certain  and  determinate  debts*"    And  — ^— — — 
Mr.  Justice  Story  uses  similar  language. 

Then,  is  there  any  provision  of  the  Indian  Civil  Proce- 
dure Code  (Act  YIII  of  1859)  which  shows  the  intention 
of  the  legislature  to  enlarge  in  any  way  the  right  of  set  off  ? 
The  only  sections  directly  bearing  upon  the  point  are  Sees. 
121  and  195.  The  former  section  provides  that  if  in  a 
suit  for  debt  the  defendant  desire  to  set  off  against  ihe 
claim  of  the  plaintiff  the  amount  of  any  debt  due  to  him 
from  the  plaintiff  he  shall  tender  a  written  statement  con- 
taining the  particulars  of  his  demand  and  the  Court  shall 
thereupon  inquire  into  the  same.  This  enactment,  in 
strictness,  applies  only  to  cross  debts,  the  language  not 
being  more  comprehensive  than  that  of  the  English  Statutes 
of  set  off,  2  Geo.  II,  Gap.  22,  and  8  G^.  II,  Cap.  24,  and  it  is 
to  be  observed,  in  considering  to  what  cases  the  section  was 
intended  to  apply,  that  whilst  Sec.  9  provides  for  the 
separate  trial  of  several  causes  of  action  joined  in  one  suit, 
if  {he  Court  consider  that  they  cannot  conveniently  be  tried 
together,  yet  neither  in  Sec.  121  nor  elsewhere  in  the  code  is 
there  any  provision  for  any  separate  trial  of  the  questions 
that  may  be  raised  upon  a  claim  of  set  off,  and  those  ques- 
tions may  (as  in  this  case)  be  numerous.  As  to  Sec.  195,  we 
do  not  think  that  any  additional  effect  can  be  given  to  the 
word  ^^  demand."  It  appears  to  be  used  in  the  sense  of 
debt,  in  which  sense  it  is  also  used  in  Sec.  121. 

These,  however,  are  provisions  of  a  code  regulating 
procedure  only,  and,  whilst  we  think  that  the  language  used 
has  not  the  effect  of  enlarging  the  right  of  set  off,  we  ought 
at  the  same  time  tp  say  that,  according  to  our  present 
opinion,  the  Procedure  Code  was  not  intended  to  take  away 
any  right  of  set  off,  whether  legal  or  equitable,  which  parties 
would  have  had  independently  of  its  provisions.  It  seems 
to  us  that  the  right  of  set  off  will  be  found  to  exist  not  only 
in  cases  of  mutual  debts  and  credits,  but  also  where  the 
cross  demands  arise  out  of  one  and  the  same  transaction,  or 
are  so  connected  in  their  nature  and  circumstances  as  to  make 
it  inequitable  that  the  plaintiff  should  recover  and  the 
defendant  be  driven  to  a  cross  suit.    In  the  present  case  the 


304  MADBAS  HIGH  COUBT  BBPORTS. 

1865.  defendant's  claim  appears  to  us  not  to  come  within  the  rnle 
^'**°^ — ^by  which  this  Court  is  governed,  and  he  must  be  left 
to  seek  in  a  cross  snit  any  damages  to  which  he  can  prove 
himself  entitled.  The  result  is  that  there  must  ba  a  decree 
for  the  plaintiff  for  the  amount  due  upon  the  Bills  of 
Exchange. 


Jiaimary  9. 
k.  a  No.  22 


^pjrellale  |iiri»ttirfi«tt/«) 

Referred  Case  Ho.  22  of  1864« 

Saisinatha  FhiLat  and  Go.  agaimt  Yabisai  Mahomsd 

Rayattan. 

Mere  casual  presence,  or  even  residence  for  a  temporary  purpose, 
without  the  intention  of  remaining,  is  not  "  dwelling"  within  the 
jurisdiction  of  a  Small  Cause  Court  within  the  meaning  of  Section  lY 
of  Act  XTJT  of  1860. 

A  person  resided  at  Coimbatore,  but  had  some  cultivation  within 
the  local  jurisdiction  of  Ootacamund,  to  which  he  came  to  answer 
another  dfemand  against  him. 

Htldf  that  he  did  not ''  dwell"  within  the  jurisdiction  of  the 
Ootacamund  Small  Cause  Court. 

18^  o     npHIS  was  a  case  referred  for  the  opinion  of  the  High 
-^     Court  by  L.  C.  Innes,  the  Civil  Judge  of  Ootacamund| 
fO?51:_  in  Original  Suit  No.  213  of  1864. 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment  : — The  question  is  whether  a  person  who 
resides  in  Coimbatore,  but  has  some  cultivation  within  the 
jurisdiction  of  the  Court  at  Ootacamund,  and  who  came 
within  the  local  jurisdiction  to  answer  another  demand 
against  him,  can  be  said  to  ^^  dwell"  within  the  jurisdiction 
of  the  Court  at  Ootacamund. 

The  English  Courts  have  had  to  consider  the  meaning 
of  the  word  *^  dwell'*  in  the  construction  of  Sections  60  and 
128  of  the  County  Court  Act  In  DunsUm  v.  PatereonW 
a  compulsory  and  temporary  residence  without  the  intention 
of  remaining  was  held  not  to  be  a  ^^  dwelling/'  and  in  JSerr  v. 
Hayneai^)  a  person  who  had  a  place  of  business  in  London 
and  resorted  to  it,  sometimes  twice,  sometimes  four  times  a 

(a)  Present :  Scotland,  C.  J»y  and  HoUoway,  J. 
(6)  28  La«r  Jour.  C.  P.  97.  (c)  29  L.  J.  Q.  B.  70. 
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week,  bat  whose  family  and  servants  and  fixed  residence  were    ,  1865. 

■/idimary  9* 

at  Margate,  was  held  to  dwell  at  Margate  and  not  Ijo  dwell  ji,c,No,22'* 
in  London.    These    and  many    other   cases,  whieh  are  all  — 9f^^^' 
collected    in    Adam$  v.    G.    Western   BaUway    Campanyi'^) 
show  that  mere    casual  presence   or   even   residence   for 
a  temporary  purpose  within  the  jarisdiction,   without  the 
intention    of   remaining,    is    not   ^'dwelling"    within    the 
meaning  of  the  Small  Cause  Court  Act    They  show  also 
that   the  word  ^^  dwelling"  is  to  be  taken  in  its  popular, 
sense.    Like  many  other  words  it  is  however  more  easily 
understood    than    defined.    On    the   facts    here   stated   it 
is   quite   clear    that   the   defendant    was   absent   from  his 
home    when    at   Ootacamund,  and  that  when  he  returned 
to  Coimbatore  he  would  be  at  home,  i  e.,  at  his  dwelling- 
place.    It  is  quite  clear  that  the  small  cause  side  of  the 
Ootacamund  Court  had  no  jurisdiction. 

(a)  6.  Hurl,  and  N.  404. 


CmL  Petition  No.  136  of  1864. 

Dabbha  Venxata  Sastbi  against  Vubblla  Gakgaia 

and  2  others. 
Ex  parte  Vusslla  Ganqau,  fibst  Gountbb-Pjbtitioneb. 

Execution  cannot  be  issued  upon  a  razinama  unless  the  terms 
of  it  are  embodied  in  a  decree  of  the  Court. 

THIS  was  a  petition  against  an  order  of  C.  Collett,  the       1865. 

Civil  Judge  of  Yizagapatam,  dated  the  llth  March  c^.^o/m 
1864.  V'^^'- 

Sloan^  for  the  petitioner. 

RanghdchArTy^  for  the  second  and  third  counter-peti- 
tioners. 

Judgment  : — In  this  case  execution  has  issued  upon  a 
razinama,  by  which  the  parties  withdrew  a  suit,  although 
the  razinama  was  never  embodied  in  a  decree  of  the  Court. 

It  is  quite  clear  that  such  a  razinama  could  not   be 
executed  under  the  Civil  Procedure  Code,  and,  the  matter 
being  one  of  procedure,  it  seems  that  the  procedure  at  the 
W  Present :  Scotland,  C.  J.i  and  Holloway,  J. 
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1866.  ^  period  of  iha  applioation  must  goveni.  We  are  qaite  aware 
c,  P.  No,  186  that  some  Courts  under  the  old  system  were  in  the  habh 
• — ^^^Sk —  of  executing  agreements  of  this  character,  although  not 
embodied  in  decrees.  There  were,  however,  many  Courts 
which  wholly  refused  to  do  so,  unless  their  terms  had 
been  embodied  in  the  decree  of  the  Oonit  to  which  the 
agreement  was  presented.  Nothing  was  more  common 
than  a  decrae  in  the  form  :-*^*  The  terms  of  the  razinama 
appearing  unobjectionable,  it  is  resolred  to  make  a  decree 
acooiding  to  its  terms."  In  many  instances  too  the 
Courts  refused  to  do  so,  because  the  parties  had  entered 
therein  complex  provisions  and  stipulations,  not  settling 
merely  the  matter  at  issue,  but  many  others,  and  having  for 
their  object  too  frequently  the  annoyance  of  third  parties. 
The  old  law  contained  no  provision  of  which  we  are  aware 
for  the  execution  of  any  thing  but  decrees  of  Court,  and 
Circular  Order  115  of  the  late  Sadr  Court  seems  to  contem- 
plate such  decrees  being  passed. 

If,  therefore,  the  Civil  Procedure  Code  was  not  in  force, 
as  we  have  no  reason  to  believe,  at  the  date  of  presentation 
of  the  original  petition,  we  should  still  be  of  opinion  that 
the  enforcement  of  a  mere  contract  between  the  parties  as 
a  decree  of  Court  was  irregular.  The  decisions  of  the  Lower 
Courts  will  be  reversed. 

It  is  accordingly  ordered  that  the  orders  of  the  Giril 
Court  and  Court  of  First  Instance  be  and  the  same  hereby 
ate  reversed. 
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%mMt  |nri8iUdi«n.(») 

Regular  Appeal  No.  24  of  1864. 

A.  Ebistna  Bow  and  another AppManU. 

H.  Hachapa  Suqapa .....••• ...•-.Reipondent. 

Where  a  suit  was  brought  upon  a  bond  to  secure  the  payment  of 
principal  and  interest,  and  the  relief  sought  was  that  payment  ofprin- 
cipal  and  interest  may  be  enforced,  both  as  a  simple  contract  liamlity 
and  as  a  debt  secured  by  a  collateral  mortgage  of  immoreable  proper- 
ly. Held  that  the  suit  was  one  for  the  recovery  of  an  interest  in  land 
under  Sec.  1,  Clause  12  of  Act  XIT  of  1659,  and  was  not  barred  for 
12  years. 

Although  part  payment  is  not  suffident  to  give  a  new  period  of  limit- 
ation witnout  a  written  acknowledgment  of  the  debt,  within  Sec  4  of 
Act  XIV  of  1859,  that  section  does  not  require  that  the  writing 
should  express  in  terms  a  direct  admission  that  the  debt  or  part  there- 
of is  due.  It  is  left  to  the  Court  to  decide  in  each  case  whether  the 
writing,  reasonably  construed,  contains  a  Buffieient  admissioo  thai 
the  debt  or  part  of  it  is  due. 

THIS  was  a  regular  appeal  from  the  decree  of  J.  Bailiff^       ^^^ 
the  Civil  Judge  of  Bellary,  in  Original  Suit  No.  36  J2.ii.jvb.24 
of  1863.  \        ^'"^ 

The  AdtocaU  General'^  for  the  appellants^  the  defisndants. 

Matfnej  for  the  respondent,  the  plaintiff. 

The  Court  passed  the  following 

Judgment: — ^This  is  a  suit  upon  a  registered  bond, 
dated  the  25th  January  1854,  and  purporting  to  secure  the 
payment  of  Rupees  1,510  with  interest  within  6  months 
from  the  date,  and  the  relief  sought  is  in  effect  that  the 
amount  due  for  principal  and  interest  may  be  enforced,, 
both  as  a  simple  contract  liability  on  the  part  of  the 
defendants,  and  as  a  debt  secured  by  a  collateral  mortgage 
charge  on  certain  immoveable  property.  In  answer  the 
defendants,  admitting  the  exeoution  of  the  bond  and  that 
it  had  been  registered,  have  pleaded  that  the  suit  is  barred 
by  the  Limitation  Act  They  also  set  up  that  the  bond  waa 
obtained  from  them  frandulently  and  without  consider- 
ation ;  and  that  the  memorandum  of  part  paymttt  which 
appears  upon  the  bond  is  a  forgery:  The  Civil  Court, 
treating  the  ease  as  one  of  simple  contract  liability  only, 
(a)  SresoBt :  Scotiand,  C.  J.>  and  Itee,  J. 
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1866.       has  decreed   payment  of    the    debt    claimed    against  the 
-^-^^^^^-^  defendants  personallj^  without  however  receiving  the  oral 
<if^9^'     evidence  offered  at  the  hearing  to  show  that  the  bond  I^ul 
been  obtained  firandolentlj  and  without  consideration. 

It  is  now  contended,  upon  appeal,  by  the  defendants 
that  the  Civil  Court  has  come  to  a  wrong  decision,  on  the 
grounds  that  the  Limitation  Act  is  a  bar  to  the  suit,  but 
if  not,  that  the  oral  evidence  offered  by  the  defendants  had 
been  improperly  excluded  from  consideration.  We  are  of 
opinion  that  the  Civil  Court  rightly  decided  against  the 
defendants  upon  the  plea  that  the  suit  was  barred  by  lapse 
of  time :  but  upon  grounds  very  different  from  those  stated 
in  the  judgment  of  the  Civil  Judge.  His  decision  appears 
'  to  have  been  based  entirely  upon  the  fact  of  the  production 
and  detention  of  the  bond  as  evidence  in  another  pending 
suit  from  February  1860  to  January  1863,  and  if  no  more 
than  this  had  appeared  in  the  case,  we  should  hay6  con- 
sidered the'  decision  clearly  wrong  and  reversed  the  decree. . 

The  bond  sued  upon  is  not  simply  a  personal  contract 
for  the  payment  of  the  principal  debt  with  interest  It  con- 
tains also  an  express  contract  of  hypothecation,  pledging  or 
mortgaging  the  defendants'  share  in  certain  houses  and 
shops,  which  are  described  in  the  bond,  as  a  security  for  the 
full  discharge  of  the  principal  debt  and  interest  There  can 
be  no  doubt  that,  by  this  incidental  contract,  the  debt  of  the 
defendants  was  made  a  charge  upon  the  property,  and  that 
the  plaintiff  thereby  acquired  an  interest  in  it  which  he 
might  enforce  so  long  as  any  portion  of  the  debt  remained 
unpaid  ;  and  one  part  of  the  relief  prayed  in  the  suit  is  the 
enforcing  of  the  plaintiff's  claim  upon  the  houses  and  shops. 
This,  therefore,  is,  we  think,  a  suit  for  the  recovery  of  an 
interest  in  immoveable  property  within  -the  meaning  of  the 
Limitation  Act  14  of  1859,  Section  1,  Clause  12 ;  and,  having 
been  instituted  within  12  years  from  the  time  when  the 
debt  became  due,  the  plaintiff  is  not  barred  from  recovering 
against  the  property  mortgaged* 

But  ihere  is  nothing  before  us  by  which  we  can  form 
any  judgment  as  to  the  value  of  the  property,  and  it  may 
be  much  less  than  the  debt  due.  It  becomes  neoessaiy 
therefore  to  consider  further,  whether  the  Limitation  Act  is  a 
bar  to  the  right  to  recover  in  the  suit  so  far  as  it  seeks  to 
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enforce  payment  of  the  amount  claimed  as  a   simple  bond    j  ^^^- 
debt ;  and  there  is  no  doubt  that,  so  far,  the  suit  is  barred  as  r^  a,  No.  24 
more  than  6  years  had  elapsed  since  the  bond  became  pay-  — ■ 
able,  unless  the  memorandum  of  part  payment  endorsed  upon 
the  bond  had  the  effect  of  extending  the  period  of  limitation. 
In  two  recent  cases  before  the  High  Court,  reported    at 
pages  79  and  84  of  the  2nd  Vol,  M.  H.  C.  Reports,  it  has 
been  decided,  and  we  think  on  further  consideration  rightly 
decided,  that  part  payment  is  not  of  itself  sufficient  to  pre- 
vent a  debt  from  being  barred  by  lapse  of  the  period  of 
limitation   provided    by  the   Act    Here    the    question    is 
whether  the  memorandum  accompanying  the  part  payment, 
and  which  as  it  happens  purports  to  be  signed  by  the  first 
defendant,  the  person  making  the  alleged  payment,  is  a  suf- 
ficient written  acknowledgment  of  the  debt  to  give  a  new 

period  of  limitation  as  against  him  under  Section  4  of  the  Act. 
The  memorandum,  accurately  translated,  is  this  : — ''  Pay- 
ment on  account  of  this  :  up  to  the  2lBt  day  of  November 
of  the  year  of  Christ  185iB  corresponding  to  Sunday,  &c.,  the 
interest  was  paid  in  full  and  on  account  of  the  principal 
Rupees  107^iV»  ^^  letters  one  hundred  and  seven  Rupees  and 
eleven  Annas.  The  signature  of  Eristna  Row  Atacoor." 
Kow  the  enactment  in  Section  4  does  not,  we  think,  render 
it  necessary  that  the  writing  should  express  in  terms  a  direct 
admission  that  the  debt  or  a  part  thereof  is  due.  The  section 
requires  the  greater  certainty  of  a  written  acknowledgment, 
but  no  particular  form  of  words.  It  is  lefl  for  the  Court  to 
decide  in  each  case  whether  the  writing,  reasonably  con- 
strued, contains  a  sufficient  admission  that  the  debt  or  a  part 
thereof  is  due.  Here  the  writing  purports  to  be  a  memo- 
randum of  the  payments  made  on  account  of  the  bond  debt. 
It  begins  **  payment  on  account  of  this,"and  then  states  in 
terms  that  tfp  to  the  2l8t  November  1858  (the  day  it  was 
aigned)  interest  had  been  paid  in  full  and  Rupees  107-11-0 
on  account  of  the  principal.  Giving  to  the  expressions  used 
their  ordinary  meaning,  we  think  the  memorandum,  if 
genuine,  clearly  implies  an  admission  that  the  debt  due 
upon  the  bond  at  the  time  the  first  defendant  signed  the 
memorandum  was  the  amount  of  the  principal  less  Rupees 
107-11-0,  the  sum  stated  to  have  been  paid.  There  is,  there- 
fore, a  written  acknowledgment,  by  which  the  first  defend- 
ant has  admitted  a  debt  to  be  due  on  the  bond,  and  it  oon- 
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1866.  tains  no  qualifying  expressions  as  to  payment  This,  we  are 
B.A.  JVo.  24  of  opinion,  is  suffioient  to  satisfy  the  4th  Section  of  the  Act 
■  ^  ^^^ —  and  to  continue  the  liability  of  the  1st  defendant  as  a  simple 
bond  debtor.  Onr  decision  upon  the  point  is  consistent 
with  the  principle  acted  upon  in  Lcchmere  v.  Fletcher(^) 
WiUiams  v.  6nffiths(P)  and  the  other  English  decisions  as 
to  written  acknowledgments  since  the  leading  case  of 
Tcamer  v.  Smartd^) ;  bat  in  saying  this  it  is  not  to  be  nnder- 
stood  that  we  consider  that  any  acknowledgment,  which  did 
not  come  within  the  role  laid  down  in  those  delcisions, 
would  be  insufficient  to  satisfy  the  4th  Section  of  the  Act 
The  present  decision  proceeds  upon  the  ground  that  the 
writing  contains  an  unqualified  admission  of  the  debt  :  but 
we  do  not  mean  in  any  way  to  say  that  a  distinct  admission, 
by  an  acknowledgment  in  writing  of  a  debt  due  and  owing 
would' not  satisfy  the  section,  if  it  were  accompanied  with 
any  expressions  which  did  not  warrant  the  inference  of  a 
promise  to  pay.  At  present  we  incline  to  think  that  such 
an  admission  would  suffice,  though  from  expressions  as  to 
payment  a  promise  tp  pay  on  request  would  not,  according 
to  the  English  cases,  be  implied.' 

The  remaining  objection  for  consideration  is  the  alleged 
improper  rejection  of  the  defendant's  evidence.  The  Civil 
Judge,  it  appears,  did  refiise  to  receive  the  evidence  of  cer- 
tain witnesses  on  the  ground  that  oral  evidence  was  inad- 
missible, and  there  is  no  doubt  he  was  wrong.  But  it  seems 
that  the  defendant's  Vakeel  afterwards  handed  in  a  memo- 
randum  stating  that  he  no  longer  desired  to  have  the 
evidence  of  witnesses  taken,  and  this,  it  was  urged,  pre- 
cluded the  appellants  from  objecting  to  the  nilingof  the 
Civil  Judge.  We  thought  it  right,  after  hearing  the  argu- 
ments, to  call  for  a  statement  of  the  circumstances  connect- 
ed with  the  memorandum,  which  has  been  (umished.  From 
that  it  appears  that  the  memorandum  was  handed  in  after 
the  close  of  the  final  hearing,  and  that  on  the  next  day, 
when  judgment  was  about  to  be  given,  one  of  the  defend- 
ants personally  handed  to  the  Judge  a  petition  repudi- 
ating his  YakeeFs  proceeding.    These  and  the  other  oircnm- 

(a)  1  Or.  and  Hees.,  623. 
m  3  Bcch.  Rep.,  343. 
M  6  B,  and  G,  603. 
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Btanoea  stated  lead  us  to  the  conclusion  that  the  defendants        1865. 

Janwary  9. 

cannot   properly  or  safely  be  bound  by  the  memorandum  r,a,No,u 
put  in  by  the  Vakeel.  ^w4_ 

The  result  of  our  judgment  is  that  the  suit  must  be 
remanded  in  order  that  the  defendants'  evidence  may  be 
received,  and  the  questions  of  fact  in  the  case  fully  heard 
and  determined.  Should  the  bond  be  upheld  the  decree  in 
the  suit  ought  to  be  for  the  sale  of  the  mortgaged  property 
and  payment  of  the  amount  of  the  principal  and  interest 
found  to  be  due  out  of  the  sale  proceeds,  unless  within  a 
reasonable  time  to  be  named  the  defendants  pay  such 
amount ;  and  also  (if  the  endorsement  upon  the  bond  be 
genuine)  for  the  payment  by  the  first  defendant  of  any 
balance  which  may  remain  unsatisfied  by  the  sale  proceeds. 

;S^tit^  remanded. 


Civa  PeiUian  No.  209  of  1864. 

SiVABAJADHANI  NiLAKANTHAK  PiLLAT Petitioner.     • 

KuppAGANTULn  Ramiah  Pantulu. Countcr-'Petitianer. 

Where*  a  defendant  appears  in  person  or  by  pleader,  the  fact  that 
the  defendant  is  not  prepared  to  put  in  a  written  statement  does  not 
warrant  the  trial  of  a  smt  ex  parte. 

THIS   was  a  petition  against  an  order  of  E.  P.  Ford,  the       1866. 
Acting  Civil  Judge  of  Chicacole,  dated  19th  July  1864.  'a!T7o  ^m 
Sloan,  for  the  petitioner.  ^yiSM. 

Mayntj  for  the  counter-petitioner. 

JuDGHEMT  : — ^The  defendant  appeals  from  an  order 
passed  by  the  Civil  Judge  of  Chicacole  rejecting  his  petition 
to  set  aside  the  judgment  in  Suit  No.  81  of  1863  in  which 
defendant  had  been  placed  ex  parte. 

Defendant  had  appeared  in  the  suit  by  pleader  on  the 
5th  March  1864.  The  case  was  then  adjourned  to  the  20th 
to  enable  defendant's  pleader  to  put  in  a  defence.  On  the 
22nd  as  the  pleader  was  not  prepared  with  any  defence  the 
case  was  set  down  for  trial  ex  parte,  and  was  so  tried. 

(a)  Present :  Frere  and  Innes,  J.  J. 

Ql 
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1865.  Defenckni,  having  appecured  by  pleader,  had  a  dear 

C.P.  iy«).209'"8fa^  ^  oioss-ezamme  the  witaeases  for  plaintiff*    This,  by 
^^^^     the  order  of  the  Civil  Judge  placing  him  el  parte^  he  was 
debarred  from  doing. 

The  jodgment  of  the  Civil  Jadge  is  tiierefore  set  aaide^ 
and  he  is  directed  to  replace  the  suit  on  his  filoi  and  proceed 
with  it  de  novo. 

We  resolve  to  point  out  to  the  .Civil  Judge  that  the 
matters  in  issu^  might  hare  been  ascertained  by  etamina^ 
'  tion  of  the  defSmdant  under  Section  126  of  the  Code  of 
Oivil  Procedure,  and  that  when  a  defendant  appears  eilhet 
in  person  Or  by  pleader,  the  mere  circntiistance  that  no 
written  statement  is  put  in  on  behalf  of  defendant  does  not 
authorize  the  trial  of  ^e  suit  ^:i[  paite. 

tt  is  accordingly  ordered  that  the  order  of  the  Civil 
Judge,  dated  the  19th  July  1864,  be,  and  the  same  hereby 
is,  reversed,  and  that  the  cause  be  replaced  on  the  file  of 
ihe  Civil  Court  and  proceeded  with  de  novo. 

Order  reversed^ 
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Special  Appeal  No.  462  of  1864. 

EuKHi  EoHAPisK  EuBUPU • • AppeUmt 

Ghamgakaohan  Eamdil  Ohkhbata  Ambu Bespondeni. 

Section  15  of  Act  XIV  of  1859  does  not  abridge  any  rifrhts  pos- 
sessed by  a  plaintiff,  but  is  intended  to  give  him  the  right,  if  dispos- 
sessed otherwise  than  by  course  of  law,  to  have  his  possession  restor- 
ed, without  rderence  to  the  title  on  which  he  holds. 

'  Where  a  plaintiff  sued  to  recover  a  panunba^  of  which  he  alleged 
that  he  was  owner,  and  that  the  defendant  had  forcibly  dispossessed 
him.  Held  that  tiie  suit  was  not  barred  by  Section  15  of  Act  XIV  of 
1859. 

THIS   was  a  special   appeal  from   an  order    of  A.  W.       ^^^ 
SaUivan,   the  Civil  Judge  of  Tellioherry  on   Miscel-  5.  a.  No.  462 
laneons  Petition  No.  411  of  1864,  confirming  the  decree  of     ^  ^^^  ■ 
the  Principal  Sadr  Amines  Ooort  of  Tellicherry  in  Original 
Suit  No.  30  of  1863. 

The  Advoeaie  Oeneralf  for  ihe  special  appellant,  the 
plaintiff. 

The  Court  delivered  the  following 

JuDOMSNT : — In  this  case  plaintiff  sued  to  recover  a 
paramba,  of  which  he  alleged  that  he  was  owner  and  that 
the  defendant  had  forcibly  dispossessed  him. 

The  defendant  pleaded  that  the  suit  was  barred  as  not 
having  been  brought  within  the  period  prescribed  in  Sec<- 
tion  15(^)  of  the  Limitation  Act. 

The  Principal  Sadr  Amin  held  that  this  section  ap- 
plied to  the  case,  and  dismissed  the  suit  because  not  brought 
within  six  months  of  the  alleged  dispossession. 

The  Civil  Judge  upheld  that  decision. 

(a)  Present :  Holloway  and  Lmes,  J.J. 
(6)  Section  15  is  as  foUows :— If  any  person  shall  without  his 
consent  have  been  dispossessed  of  any  immoveable  property  other* 
wi9e  than  by  due  course  of  law,  such  person  or  any  person  claiming 
through  him  shall,  in  a  stut  brought  to  recover  possession  of  such 
property,  be  entitled  to  recover  possession  thereof  notwithstanding 
any  other  title  that  may  be  set  up  in  such  suit,  provided  that  the 
suit  be  commenced  within  six  months  from  the  time  of  such  dispos- 
session. But  nothing  in  this  section  shall  bar  the  person  from  whom 
such  possession  shall  have  been  so  recovered  or  any  other  person 
instituting  a  suit  to  establish  his  title  to  such  property  and  to 
recover  possession  thereof  within  the  peiiod  limited  by  this  Act. 
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Jan^^'  16  '^^^   Lower  Courts   have  wholly  misapprehended  the 

s.  A,  No.  462  object  and  meaning  of  Section  15.    It  was  intended,  not  to 

— ^^ abridge  any  rights  possessed  by  a  plaintiiF,  but  to  give  him 

the  righty  if  dispossessed,  otherwise  than  by  course  of  law, 
to  have  his  possession  restored,  without  reference  to  the 
title  on  which  he  holds,  and  that  which  the  dispossessor 
asserts.  In  cases  under  that  section  a  lessor,  who  had  dis- 
possessed otherwise  than  by  due  course  of  law  a  lessee  whose 
term  had  expired,  would  be  compelled  to  restore  possession 
to  the  lessee.  The  plain  object  is  to  discourage  proceedings 
calculated  to  lead  to  serious  breaches  of  the  peace,  and  to 
provide  against  the  person  who  has  taken  the  law  into  his 
own  bands  deriving  any  benefit  from  the  process.  It  was 
intended  to  obviate  the  effect  of  the  possible  application  of 
English  law  to  such  cases.  That  law,  as  laid  down  in 
Harvey  v.  Bridgea^^)  is  that  the  freeholder,  if  entitled  to 
eject  the  person  in  possession,  may  commit  an  indictable 
offence  in  doing  so,  and  yet  gain  all  the  advantages  of  a 
legal  possession  and  be  perfectly  secure  against  the  action 
of  the  party  assaulted. 

A  more  rational  view  was  taken  by  the  majority  of  the 
Judges  in  Newton  v.  Harlandyi^)  a  case  tried  three  times. 
There  can  be  no  doubt,  however,  that  in  overruling  that 
rational  doctrine,  the  Court  of  Exchequer  was  perfectly  in 
accordance  with  the  doctrines  of  English  law.  Their 
decision  has  been  incidentally  upheld  in  the  recent  ease  of 
Blades  y.  Higgii^) .  This  section  is  an  application  of  the 
principle  of  the  ^^  interdictum  undo  vi,"  (Mack.  Sys.  282,  234, 
and  note  6,)  and  by  it  a  possession,  lost  otherwise  than  by 
due  course  of  law,  is  to  be  restored,  if  the  applicant  makes 
his  demand  within  six  months.  It  does  not,  however,  pre- 
vent him  from  suing  upon  his  title  within  the  period  pre- 
scribed by  the  Statute  of  Limitations.  The  Lower  Courts 
have  doubtless  been  led  to  their  present  conclusions  by  the 
words  in  Clause  12  *^  to  which  no  other  provision  of  this  Act 
applies  ;"  and,  considering  that  Section  15  does  apply,  have 
held  the  period  of  limitation  there  laid  down  the  only  one 
applicable.  It  is  clear,  however,  that  Section  I  of  the  Act 
and  all  its  .subordinate  Clauses,  and  Sections  2  to  10  apply 

(a)  14  Mees.  and  Well,  442. 
(6)  1  Man.  and  Or.,  644. 
(c)  10  C.  B.  N.  S.,  713. 
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to  suits  in  the  ordinary  acceptation  of  the  term,  to  cases  in  jj^'  .^ 
which  the  plainti£P  and  defendant  may   place  in  issue  all  ^,  a,No,asi 
their  legal  relations  to  the  subject-matter  of  litigation,  and  — ^^^^ — 
not  to  the  proceeding  in  Section  15,  by  which  the  defendant 
is  absolutely  prevented  from  showing  that  his  act  was  not 
illegal,  because,  at  the  period  of  dispossession,  he  and  not         • 
the  plaintiff  had  a  present  right  of  possession.    Section  15 
therefore,  in  no  way,  controls  Clause  12,  inasmuch  as  it 
does  not  prescribe  a  period  of  limitation  for  suits,  but,  with- 
out forcing  the  person  dispossessed  to  a  suit,  really  provides 
a  remedy  other  than  a  suit,  and  secures  to  him  the  position 
of  defendant  in  a  suit,  to  be  brought  at  the  option  of  his 
adversary,  who,  for  aught  that  appears,  may  be  the  person 
entitled.    It  only  limits  the  period  within  which  the  extra- 
ordinary remedy  must  be  applied  for. 

The  judgments  of  the  Lower  Courts  are  reversed,  and 
the  suit  is  remanded  with  injunction  to  the  Original  Court 
to  dispose  of  it  upon  the  questions  of  law  and  fact  raised 
upon  the  record.  The  costs  of  this  appeal  will  be  costs  in 
tlie  cause. 

Suit  remanded. 


Special  Appeal  No.  459  of  1864. 

Yatalil  Pudia  Madathemmil  Moidin  Eutti  )  I     7,    ^ 
Ayibsa  and  another ^ApfeOanU. 

Udaya  Yahha  Yalia  Bajah Re^ondent. 

When  the  demisor  of  land  under  a  Eanam  agreement  is  unable 
to  give  possession,  the  demisee  may  repudiate  the  contract  and 
recover  the  amount  advanced. 

THIS  was  a  special  Appeal  from  the  decision  of  A.  W.       1865. 
Sullivan,  the  Civil  Judge  of  Tellicherry,  in  Regular  s^a!^,  459 
Appeal  No.  83  of  1863,  reversing  the  Decree  of  the  Principal     '^f  ^^^' 
Sadr  Amines  Court  of  Tellicherry,  in  Original  Suit  No.  5  of 
1862. 

Mayne^  for  the  special  appellants,  the  plaintiffs* 

(a)  Present :  Prere  and  Holloway,  J. J. 
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1886.  KamaJcara  Mmmmy  for  the  spiooial   respoiidmti  tht 
A  ii.  i^o.  4$9  defendant 
; The  Court  delivered  flie  following 

Judgment  : — In  this  case  the  plaintiff  saed  to  recover 
the  som  of  Bapeea  3,976  with  interest  The  money  is 
alleged  to  have  been  advanced  to  the  predecessor  of  the 
present  defendant,  who  is  stated  to  have  executed  a  Kanam 
.  docnmenti  and  another  document  stipulating  to  pay  interest 
upon  the  money  advanced  in  case  possession  was  not  given. 

The  defendant  declared  the  property  to  be  trust  pro- 
perty, not  pledgable  by  the  deceased ;  he  also  declared  the 
document  a  concoction. 

The  Principal  Sadr  Amin  decreed  the  amount  sued  for, 
and  the  Civil  Judge,  without  going  into  the  merits  of  the 
case,  reversed  his  decree,  because  the  only  right  of  the  plain- 
tiff was  to  sue  for  possession  of  the  property,  the  custom  of 
the  country  being  that  the  transaction  should  endure  for 
12  years. 

The  contract  of  Kanam  is  substantially  an  agreement 
by  one  party,  on  consideration  of  the  receipt  of  a  sum  of 
money  from  the  other,  to  place  real  property  in  possession  of 
that  other  for  a  period  of  12  years.  As  the  land  cannot  be 
reclaimed  before  the  lapse  of  12  years,  it  seems  only  con- 
sistent with  justice  that  the  money  should  not  be  reclaim* 
able  until  that  period  has  elapsed.  Where,  however,  the 
demisor  is  unable  to  give  possession,  it  is  reasonable  that  the 
demisee  should  be  allowed  to  repudiate  the  contract  and  sue 
for  his  money.  It  is  unnecessary  however  to  consider  the 
nature  of  the  possession  which  will  fulfil  the  demisor's  obli- 
gation, because  in  this  case  a  portion  of  the  defence  is  that 
the  pfoperty  was  not  that  of  the  defendant's  predecessor, 
and  that  he  could  not  demisa  This  being  so,  it  is  obvioua 
that  the  remedy  by  suit  against  the  holders  of  the  land 
.  must  of  necessity  be  altogether  illusory.  We  must  not  be 
supposed  to  be  expressing  an  opinion  that  the  demisee  would 
in  any  case  be  bound  to  bring  such  suits.  It  is  sufficient  in 
this  case  to  say  that  if  an  implied  promise  not  to  reclaim  the 
money  before  the  lapse  of  12  years  is  inherent  in  the  passing 
and  acceptance  of  a  Kanam,  on  defendant's  own  showing 
there  was  in  this  oiwe  an  entire  Mure  of  the  only  oonsider- 
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ation  which  could  render  the    implied  promise  a  binding:    ,  ^^^-  » 

.         .  ,  Jaimary  28. 

contract    This  being  so,  there  can  be  uo  reason  for  plaintiff  5.  ^.  i^©.  459 

not  being  permitted  to  recover  it    We  reverse  the  decree ^  ^^^ 

of  the  Oivil  Judge  upon  this  preliminary  point,  and  direct 
him  to  decide  the  suit  upon  the  issues  raised.  These  are — 
whether  the  document  was  in  truth  executed,  and  whether 
if  80  any  money  was  really  advanced  upon  it,  and  the  pro- 
per decree  will  be  for  any  money  proved  to  have  been  so 
lent    The  costs  of  this  appeal  will  be  costs  in  the  cause. 

Suit  remanded. 


Exjxntt  pa'va'dat  chctti.  8H 


Appellate  lurutHiction    (a) 

Civil  PetUion^No.  7  of  1865. 
JFoijxtrfe  Pa'va'dat  Chbtti Petitioner. 

TheJadgeofaCourt  of  Small  Causeaia  onljreinpoweredbySeo.  81  of  Act 
23  of  1861  to  inflict  fiae  or  imprisonment  in  cases  where  offences  undet 
Srction  176  of  the  Indian  PemJ  Code  occur  in  the  presence  or  view  of  the 
Court.  The  power  of  the  Judge  does  not  extend  to  cases  in  which  the 
witness  fails  to  attend,  or  tue  failure  to  comply  with  an  order  of  the  Court 
18  merely  inferred  from  other  circumstances. 

rriHlS  was  a  petitioa  against  an  order  of  F.  C.  Carr,  the        jg^s. 
-L     Acting  Judge  of  the  Court  of  Small  Causes  at  Cudda-    ^^"gfy  «> 
lore,  dated  Ist  November  1864.  o/isgg, 

moan,  for  the  Petitioner. 

JCDOHENT: — Petitioner  appeals  from  an  order  passed' 
by  the  Acting  Judge  of  the  Court  of  Small  Causes  at  Cudda- 
lore,  fining  him  50  Rupees  under  the  provisions  of  Section 
21,  Act  XXni  of  1861  (h). 

(a)  Present :  Prere  and  Innes,  J  J. 

{h)  When  anj  sueh  offence  as  is  described  in  Sections  175,  178^  179, 
180  or  S28  of  the  Indian  Penal  Code  is  committed  in  the  ^iew  or  presence 
of  any  Court,  it  shall  be  competent  to  such  Court  to  cause  the  offender^ 
wbeitier  he  be  a  Suropean  British  subject,  or  not,  to  be  detained  in 
custody  \  and  at  any  time  before^  the  rising  of  the  Court  on  the  same  daj. 
to  take  cognizance  of  the  offence  ;  and  to  adjudge  the  offender  to  punish- 
ment by  fine  not  exceeding  SOO'Espeea,  or  by  imprisonment  iu  the  Gitih 
Jail  for  a  period  not  exceeding  one  mouth,  unless  such  fine  be  sooner  paid. 
In  every  auch  case  the  Court  shall  record  the  facts  constituting  the  con- 
tempt, with  any  statement  tiie  offender  may  makr,  as  welLas  the  finding 
and  sentence.  If  the  Court,  in  an?  case,  shall  consider  that  a  person  ac- 
cused of  any  offence  above  referred  to  should  be  imprisoned,  or  that  a 
fine  exceeding  200  Rupees  should  be  imposed  upon  him,  such  Court,  after 
recording  the  facta  constituting  the  contempt,  and  the  statement  of  the 
accused  person  as  before  provided,  shall  forward  the  case  to  a.  Magittrata 
or,  if  the  accused  person  be  a  European  British  subject,  to  a  Justice  of  the 
Peaoe»  and  shall  eanae  bail  to  be  taken  for  the  apnearance  of  such  accused 
person  before  such  Magistrate  or  Justice  of  the  Peace,  or  if  suflBcient  bail\ 
De  not  tendered  shall  cause  the  accused  person  to  be  forwarded  under 
custody  to  such  Magistrate  or  Justiee.of  tha  Peace.  If  the  case  be  forward- 
ed to  a  Magistrate,  such  Magistrate  shall  proceed  t  o  try  the  accused  person  , 
in  the  manner  profided  by  this  Act  for  trial  before  a  Magistrate,  and  it 
ahall  be  competent  to  such  Magistrate  to  adjudge  auch  offender  to  punish- 
ment, as  provided  in  the  Section  of  the  Indian  Penal  Code  under  which 
he  is  charged.  If  the  case  be  forwarded  to  a  Justice  of  .the  Peace,  such 
Justice  of  the  Peace  shall  enquire  into  the  circumstances  and  shall  have 
the  same  powers  of  punishing  the  offender  as  are  vested  by  the  Statute  53, 
George  III,  Cb.  155,  s.  105,  in  a  Justice  of  the  Peace  for  the  punishment 
of  an  assault,  and  may  deal  with  the  ofifender  in  the  same  maemn  as  is 
provided  in  that  behalf  in  the  said  Statute.  If  such  Justice  of  the  Peace 
shall  consider  the  offence  to  require  a  more  severe  punishment  than  a. 
Justice  of  the  Peace  is  competent  to  award  under  the  said  Statute,  be  may. 
commit  thi  offender  to  a  Supreme  Court  of  Judicature. 

s  1 
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1865.  That  section  incorpotates  with  the  Code  of  Civil  Prooe^ 

'cTpTnoTT  ^^^  *^®  provisions  of  Section  163  of  the  Code  of  Criminal 

*/^^^' Procedure,  authorising  the  sutnmaxy  cognizance  of  offencea 

committed  in  viewer  in  presence  of  the  Court  oonung  with- 
in Sections  175,  178, 179, 180  and  228  of  the  Indian  Penal 
Code.  . 

The  grounds  upon  whieh  petitioner  was  fined  appear 
from  the  Acting  Judge's  order  to  be  that  he  showed  disres- 
pect to  the  process  of  the  Court  in  the  way  in  which  he 
carried  out  an  order  to  bring  certain  documents  which  th& 
J  udge  considered  tantamount  to  failure  to  produce  them„ 
and  that  he  absented  himself  at  Fondicherry  when  he  waa 
legally  bound,  to  attend  the  Court 

The  absence  at  Pondicherry  would  be  an  offence  under 
Section  174  of  the  Indian  Penal  Code,  and  is  not  summarily 
<K>gnizahle  upder  Section  21,  Act  XXJII  <rf  1 861.  For  9uch 
an  o^enoe  it  would  be  necessary,  under  ^Se^on  168  of  tb» 
Code  of  Criminal  Ptooedure,  to  charge  the  offender  be&re  ai 
Magistrate  y  and  it  is  dear,  therefore,^  that  the  fine»  as  &r  aa 
regarded  this  offence,  could  not  be  sumiaarily  imposed. 

As  regards  the  other  ground^  that  of  failure  to  produce 
a  document,  Section  21,  Act  XXIII  of  1861  coutemplatesthe 
summary  cognizance  of  such  instances  only  of  offences  under 
Section  175  of  the  Indian  Penal  Code  as  occur  in  the  pre- 
sence or  view  oi  the  Court,  and  is  not  applicable  to  easea 
where  the  witness  himself  fails  to  attend,  or  cases  in  which 
the  failure  is»  as  in  the  prese&t  instance,  meicely  inferreci 
from  other  circumstances. 

We  therefore  reverse  the  order  appealed  from,  and  direct 
the  return  of  the  fine. 

It  is  accordingly  ordered  thai  the  order  of  the  Sioatt 
pause  Court,  dfcted  1st  November,  1864,  be,  and  the  same, 
hereby  is,  reversed,  and  that  th^  fine  collected  be  returne(( 
•  1(P  tjhe  Petitioner. 

Order  rev4r$etL 


I 
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Referred  (?a«e  iVb.  1  of  1865. 
Lakshmi  Na'ba'tana  Aitae  o^ain^  Suppaba  CAUNDAif. 

The  dedsion  of  the  Court  of  First  Instance  as  to  |;be  admissibility  of 
Ifc  document  subject  to  the  payment  of  Stamp  duty  is  ftual,  and  cannot  be 
reyiewed  by  the  Appellate  uourt.  .  "r 

THIS  was  a  case  referred  for  the  opinipn  5if  the  High  Court       i865. 
by  Kristnaswimy^  Additional  Principal  Sadr  Amin  ^^^A^ 
of'Coimbatore,inSuitNa226of  1868.  '  o/'isas! 

« 

MayTU,  for  the  plaintiff. 

The  Court  delivered  the  folloiHng  * 

JUDdMSNT  : — This  suit  was  brought  on  a  writing  ori- 
ginally unstamped,  but  the  plaintiff,  when  presenting  his 
plaint,  tendered  the  amount  of  the  proper  stamp  together 
with  the  prescribed  penalty.  The  District  Munsif  there^ 
Upon  admitted  the  document  without  inquiry  and  passed 
jugdment  upon  it  for  the  plaintiff.  On  appeal  the  Principal 
Sadr  Amln  submits  for  our  consideration  a  question  as  to 
his  oompet^ncy  to  review  the  order  of  .the  Munsif  admitting, 
the  document  iu  evidence. 

2;    We  are  of  opinion  iQ  this  dasd  that  it  was  not  com- 

peiont  to  the  Principal  Sadr  Amin  to  question  the  decision 

of  the  Munsif  as  to  the  admissibility  in  evidence  of  the  docu- 

tnents  sued  on,  under  the  provisions  of  the  Stamp  Act  (X  of 

JL862).  The  Munsif  was  empowered  by  Section  17,  Clause  1, 

of  the  Act  to  receive  the  document  in  evidence  on  payment 

into  Court  of  the  proper  amount  of  stalnp  duty  together 

Vith  the  penalty  required  by  Section  15,  and  the  words  in 

'Se(Stt<cm  17,   "  wbcrse  decision  on  the  point  shall  be  final'' 

have  not,  we  think,  the  limited  sense  given  to  them  by  the 

'^Principal  Sadr  Amin,  but  must  be  tead  as  applicable  to  the 

decision  come  to  upon  the  question  of  the  admissibility  6f 

•  ihe  doeument  in  Evidence  subject  to  the  payment  of  the 

(i^uired  ambtitit    l^he  deiiiski^  of  the  C<yllector  of  Stamp 

Duty  or  Boa];d  qf  Bc^Veaue  as  tptho  proper.  Stamp  to  be  im- 

(a)  Pres<^t :  Setitlind,  C;  J.  and  Frere,  J. 
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186S.       pressed  on  a  document  would,  under  Section  16,  render  such 

February  g.    document  admissible  in  evidence  in  any  Court  of  Justice 

0/1865.'     without  further  question,  and  Clause  1  of  Section  17  gives 

the  same  absolute  effect  to  the  decision  of  the  Civil  Court 

before  which  a  document  not  bearing  the  proper  stamp  is 

offered  in  evidence. 


Appellate  Suiicarfction  (a) 

Special  Appeal  No,  241  of  1864. 

Chinna  Aitak Appellant. 

Mahomed  Fakr-u-dik  Saib Beepondent. 

The  authority  of  a  Collector  to  modify,  confirm,  or  reterse,  the  deei- 
siont  of  the  Head^Bsiataut  Colleotor  under  ^eo.  3  of  Regulation  VIII  of 
1828  is  not  confined  to  eases  decided  under  Regulation  IX,  of  1822  only, 
and  the  decision  of  the  Collector  under  Regulation  VIII  of  1828  ia  final. 

A  rule  of  construction  ia  that  the  enactiiig  words  of  a  Statute  may  be 
carried  beyond  the  preamble^  if  words  be  found  in  the  former  strong 
enough  for  the  purpose. 

1865.       fTlHIS  was  a  Special  Appeal  from  the  decision  of  J^  W. 
/f^rfrl  Cherry,  the  Civil  Judge  of  Salem,  in  Appeal  Suit  No. 

of  1864.    165  of  1863,  reversing  the  decision  of  the  Collector  of 
Salem,  in  Original  Suit  No.  4  of  1861. 

Rangaiya  Naidu,  for  the  special  appellant,  the  defend- 
ant. 

The  Court  delivered  the  following 

Judgment: — In  this  case  the  Civil  Judge  reversed  the 
decision  of  the  Collector  reversing  that  of  the  Head  Assist- 
ant Collector,  on  the  ground  that  authority  given  to  the 
Collector  by  Section  3,  Regulation  VII  of  1828,  embraced 
only  cases  decided  by  his  Assistant  under  R^;ulation  IX  of 
1822. 

At  the  first  hearing  of  the  case  it  became  necessary,  ip 
consequence  of  the  decision  of  the  High  Court  in  Special 
Appeal  No.  668  of  1861  (6)  as  to  the  scope  of  Regulation  V 
of  1822,  to  direct  an  inquiry  whether  the  prc^rietor  in  this 
case  was  one  paying  revenue  directly  to  Government.  It 
having  been  found  that  he  is  so,  all  questioa  as  to  the 

(a)  Present :  Holloway  and  Inaes^  JJ. 
(&)  1  H.  0.  Bep.  75« 
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origmal  jarisdiction  of  the  Assistant  Collector  i8»  so  fiix  w   „J^^ 
it  is  affected  by  that  decision,  removed,  and  tbe  only  ques-  s.j.No.  24i 
tion  is  wliether  the  Civil  Judge  was  justified  in  reversing  ..J^iliffL^ 
tbe  Collector's  decision,  because  a  decision  without  jurisdic-' 
tion. 

The  ground  of  the  Civil  Judge's  decision  appears  to 
have  been  the  preamble  to  the  Regulation  which,  even  if 
}t  could  restrain  the  operation  of  unambiguous  words  in  the 
purview  of  a  Statute,  could  not  have  that  operation  here,  for 
tie  preamble  declares  that  the  Regtilation  is  enacted  because 
it  is  'expedient  that  Assistant  Collectors  should  have,  within 
the  divisions  confided  to  thenf,  the  power  of  exercising  the 
functions  of  Collectors,  but  always  subject  to  the  revising 
power  of  the  Collector ;  and  then  the  second  branch  of  the 
preamble  refers  to  the  power  of  delegation  of  the  jurisdic^ 
tion  under  Regulation  IX  of  1822. 

When,  therefore,  in  Section  III,  the  Legislature  went 
on  to  enact  that  Collectors  should  have  a  power  of  delega*' 
tion,  but  should  have  the  fullest  power  to  confirm,  modify^ 
or  annul  any  decision  passed  by  virtue  of  such  delegation, 
the  very  general  and  all-embracing  words  are  in  strict  ac- 
cordance with  the  terms  of  the  preamble.  That  they  gave 
to  the  Collector  the  powers  which  he  exercised  in  the 
present  case  there  can  be  no  doubt;  they  have  also  the 
effect  of  rendering  the  decision,  as  finally  confirmed,  modi*^ 
fied,  or  annulled  by  the  Collector,  the  decision  of  the  cage. 
As  the  subject  is,  however,  of  very  general  importance,  we 
may  observe  that,  if  the  preamble  had  merely  stated  the 
expediency  of  giving  powers  of  delegation  of  jurisdiction 
vnder  Regulation  IX  of  1822,  it  is  quite  clear  that,  when 
tfajd  enacting  words  declaimed  that  the  power  of  delegation 
should  embrace  all  authority  vested  in  Collectors  by  any 
past  or  any  prospective  ^regulation,  which  did  not  expressly 
jforbid  such  delegation,  these  words  could  by  no  means  be 
controlled  by  the  narrower  language  of  the  preambla  In 
FdUma  v.  Clay(a)  and  ScUkeld  v.  John8ton(b)y  two  cases 
-wbich  on  the  main  question  exhibited  eight  Common  Law 
Judges  and  the  Chancellor  in  conflict  with  four  Common  Law 
Judges  and  the  Vice  Chancellor  Wigram,  there  is  I'eally  no 
material  difference  of  opinion  as  to  the  application  of  a 
preamble. 

(a)  6  Q.  B.  313.  {b)  1  Hare  196,  and  1  Mac.  and  Q.  242. 
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'  W5.  jjf  ,  Justice  Ooleiidge,  whoee  main  argument  was  derived 

s.  A.  No.  til  f^^  the  restricted  preamble^  says  t— "  But  although  I 
— ^/^^*-  think  the  preamble  thus  clekt  and  pointed,  and  therefore 
attach  much  weight  to  the  inference  to  be  drawn  from  it> 
yet  I  admit  that  if  the  enacting  words  can  be  shown  to  go 
beyond  it  and  to  embrace  any  other  case  within  the  mischief 
sought  to  be  remedied,  effect  must  be  given  to  them :"  and 
Mr.  Justice  Williams>  on  the  other  side  of  the  main  questioi^ 
says : — "  That  the  preamble  may  well  be  resorted  to  for 
assistance  in  the  exposition  of  doubtful  words  in  the  enacts 
ing  clause  must  of  course  be  conceded.  But  that  the  en^tr 
jng  clause  may  be  carried  beyond  the  preamble  if  words  be 
found  in  the  former  strong  enough  for  the  purpose,  I  shall 
lissume  to  be  equally  undisputed."  And  the  Ohief  Baron,  in 
tjhe  elaborate  judgment  of  the  whole  Court  of  Exchequer  in 
SaUceldy,  Johnston^  f'ajsays:— "But  the  preamble  isundoubt^ 
edly  a  part  of  the  Act  and  may  be  used  to  explain  it,  andis^ 
as  Lord  Coke  says,  a  'key  to  open  the  meaning  of  the 
makers  of  the  Act  and  the  mischiefs  it  was  intended  to 
temedy/  but  on  the  other  hand  although  it  may  explain,  it 
bannot  control,  the  enacting  part,  which  may  and  often  does 
go  beyond  the  preamble/'  It  is  not  to  be  denied  that  very 
loose  language  has  often  been  used  as  to  controlling  the 
enacting  clauses  by  the  preamble,  but  the  exact  effect  to  be 
given  to  is  stated  in  the  passage  above  quoted  from 
Williams  J.,  which  appears  to  us  to  be  consistent  with  reasod 
a^  well  as  in  accordance  with  the  English  authorities. 

If  therefore  this  preamble  had  contained  what  the 
judge  supposed  it  to  contain,  his  judgment  would  have 
been  clearly  wrong.  It  is  rQver$ed,  and  the  suit  remandr 
•d  for  decision.  The  decree  will  provide  for  the  costi^  of 
this  Special  Appeal,  which  will  be  paid  by  the  party  unsuo- 
eessful  upon  the  Regular  Appeal  below. 

Judgment  reversed* 

(a)  Supnu 
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^ppetlate  dttri'tUirti'im  (a) 

Regular  Appeal  No,  74  of  1864. 

TiMKi  Rbddy AppeUant, 

AcfiLAMH/L 4...* ..Reapondent. 

Where  a  widow  sued  to  recoTerfrom  the  brothers  of  her  deceased  bma^ 
hand  a  share  of  property  which  remained  undivided  at  bis  death)  a 
division  of  part  of  the  family  property  having  taken  place  during  the  life- 
time of  the  husband.  Held,  that  the  plaintiff  had  no  right  to  recover  the. 
properly  which  was  actually  undivided  at  tbe  death  of  her  husband. 

The  doctrine  propounded  in  Sec.  291  of  Strang**  Manual  of  Hindu 
Jjom  dissented  from. 

THIS  was  a  Regular  Appeal  from  the  decree  of  J.  Ratliff,       1865. 
the  Civil  Judge  of  Bellary,  in  Original  Suit  No.  35  ofjt,  j.  ivo.  7*4 
1863.  'Vi86i> 

8fi/ni^o6A6AihATif^  for  the  appellant,  the  first  defendant; 
Rangdchdry,  for  the  respondent,  the  plaintiff 

« 

The  Court  delivered  the  following 

Judgment  : — ^This  was  a  suit  by  a  widow  of  a  deceas- 
ed member  of  the  family  to  recover  from  tbe  brothers  of 
her  deceased  husband  a  share  of  property  which  r^naine^ 
undivided  at  his  death. 

The  Civil  Judgo»  upon  a  not  very  intelligible  principle, 
decreed  Rupees  300  to  the  widow. 

In  appeal  it  has  been  contended  that  the  widow  has 
no  claim  whatever  to  the  property,  which  was  actually 
Undivided  at  the  death  of  deceased.  On  the  other  side. 
Section  291  of  Mr.  Strange's  Manual  waa  quoted  to,  show 
that  the  widow  was  entitled. 

In  this  case  tibe  evidence  adduced  ba  to  the  agreement' 
ta  divide  the  property  which  remained  in  common  after 
ihe  first  diviaien  h  of  the  most  nnstitisfactoty  character. 
The  plaint  recites  eft  egreenxent  to  ditide  after  the  hTts*^ 
band's  deatlk,  end  the  oral  evidence  asderts  An  agreemeniJ 
to  idiyide  when  the  deceased.  Who  was  sick,  got  better.' 
MpnoYtt,  it  18  impossible  to  believe  that,if  there  was  sudl  aoi 

(a)  Present :.  Hollowej  and  Innes,  J  J, 
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1 865.       agreement  binding  or  professing  to  bind  the  property  at  pre- 

j^A^^'Z^^H ^^^ *^  dispute,  it  should  not  have  been  carried  into  eflTect 

of\m^     upon  this  property  at  the  period  of  the  further  division  which 

plaintiff  alleges  to  have  taken  place  after  her  husband's 

death. 

It  is  scarcely  necessary,  therefore,  to  consider  the 
value  attachable  to  the  pundit's  opinion  embodied  in  the 
section  of  Mr.  Strange's  book.    It  is  impossible,  however, 
not  to  notice  that  the  doctrine  embodied  ki  this  section  is 
quite  irreconcileable  with  that  preceding  it,  which  contain! 
a  positive  decision  of  the  late  Sadr  Court    There  th^ 
intention  to  insist  upon  division  had  been  pronounced  in  the 
life-time  of  the  joint  tenant^and  he  had  absolutely  obtained 
a  decree  for  division,  yet  because  that  decree  had  not  been 
executed,,  he  was  held  to  have  died  undivided.   Partial  divi- 
sion, such  as  the  pundits  state,  can  at  the  utmost  be  merely 
evidence  of  an  intention  to  divide  the  property  which 
sMnains,  and  ii  seems,  altogether  inconsistent  with  princi- 
ple to  give  to. such  vaguely  shadowed'int^ntion  an  effect 
greater  than  that  assigned  to  an  intention  evidenced,  by  a 
positive  suit,  followed  by  a  decree  adjudging  division.    The 
decision  of  the  judicial  committee  in  the  Shivagdnga  00^(6) 
has  settled  that  there  may  be  property  of  the  member  of  an 
undivided  &inily  which  is  subject  to  all  the  incidentis  €^ 
parted  property.    This  is  the  converse  of  that  case.    There 
seems  nothing  in  principle  to  prevent  the  members  of  a 
family  from  being  considered  divided  as  to  a  portion  of  their 
property  while  the  status  of  non-division  with  all  the  inci- 
dents of  joint  tenancy  attaches  to  the  portion   which,  for 
any  reason,  of  convenience  or  otherwise,  they,  have  chosen4 
to  leave  undivided. 

We  are  expressing  no  opinion  as  to  the  effect  of  a 
contract  made  with  the  husband  in  hb  life-time,  for  there 
is  no  evidence  here  o£  such  a  contract.  Still  less  are  we.e&- 
pressing  our  assent  to  the  doctrine  that  nothing  short  ofMi 
absolute  partition  by  metes  and  bounds  in  the  life-time  of 
the  deceased  member  will  make  his  share  the  property  of  1^ 
divided  member.  It  is  sufficient  to  say  that  the  propert^^ 
of.  which  the  widow  here  seeks  a  share,  was  at  the  deatk 

« 

(6)9MooreVI.  A.  639< 


t>f  her  liuti^nd  held  in  joint  tentiK^,  and  this  iMing  00,  th0   jj^^^- 
light  of  sarvivorship  nitturally  by  HiDdli  law  attaches  i^  it  jg.  j  .^.  74 
The  deoree  of  the  Lower  Court  will  be  reversed,  but,  as  the.     0/  I86i.  _ 
point  was  not  put  before  the  Lower  Court,  it  will  be  reversed 

without  costs. 


T^ 


Stm^'is.U  Ittriittiiction  (ft) 

special  Appeal  No.  451  0/ 1864. 

Cherukuri  Venkanna. AppeUar^* 

Mantuavathi  Lakshmi  Na'ra^yana  Sa's- 


tRULTT 


|^«)9M«n^ 


Ci^vil  Courts  hftve  jurisdiction  to  enqaire  into  tlie  title  6f  lands 
e]ifraBsb4se4  bf  (ko  iDam  QonunisHcmef.  and  tke  saanad  iifranted  bj  the 
Cominissioiier  m^y  b^  aanu^led  wit)io\i^t  destroying  its  e^ecf;  as  an  e^ 
franchisement  of  the  Inam, 

In  a  sttit  by  the  adopted  son  ef  tke  late  possessor  of  an  Inam  to  re^ 
cpTfr  ft;  f[€l4,  tUftI  tije  plwtjf  mfffl&t  Recoyjer  i^QtifMk»i|MQdipg  tbp  H«r<»t 
dnction  by  tiie  defendant  of  title  deeds  shewing  that  the  land  had  b^n 
granted  to  tbe  defendant  by  tlie  Inam  Commissioner. 

nr^UIS  was  a  spedial  appeal  from  the  decision  pf  J.  "BL  Kin-       ises. 
•*-     dersley,  the  Acting  Civil  Judge  of  R^ahmuhdry,  in  ^^j^^{ 
Appeal  Suit;  No.  191  of  1863,  modifying  the  decree  of  the    '  ^  1864. 
Principal  Sadr  Amin's  Court  of  Rajahmiindry  In  Or^Uf^I 
Suit  No.  5  of  iS63. 

Stoajt,  for  the  special  appellant,  the  plaintiff. 

The  Court  delivered  the  following 

JupGMENT :— This  w>W  a  ewit  by  the  ^i^opt^d  ^^  pf  the 
latp  possessor  of  ,^n  Ina^i  tK>  rec9ver  it  wit^.  sp^e  ot^i^c 

property  .  whiph  is  not  witV^   ^^  W^tt^.^f  ^^P.  P^^W*^ 
appeal. 

The  defeadat^  alleged  that  the  propeiliy  had  been  madie 
eve^  to  idw  by  bjis  deeeeaed  fiitherriarli^  an  biff  lile^iine.  > 

:  l^he  Prxq^peil  Sadr  Amin  decreed  fdrthe  plaintiff,  and  in 
appeal  the  Civil  Judge  upheld  his  decision  with  reslpect  t6 
all  but  the  Inam  land.  The  disallowance  of  this  part  of  the 
claim  was  made  Jby  the  Civil  Judge  in  the  following  words  :-^ 

''As  for  the  Inam  lands  in  dispute,  title  deeds  filed  by 
the  defendant  show  that  they  have  been  granted  by  the 
Commissioner  of  Inams  to  the  defendant.    The  Court  has 

(a)  Present :  HoUowsy  and  Innes,  J  J, 
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IMS.      no  power  to  annul  that  grant  hy  adjudging  the  landu  to 

i  A^o.  461  ^^  plaintiff.    The  Court  txinnot  annul  the  title  deeds  by 

gf  I8g*'  ^  which  jorisdictioa  is  given  to  the  Oourt ;  for,  if  the  title 

deeds  he  invalid,  the  Inam  is  not  enfranchiaed,  and  the 

Court  has  no  jurisdiction." 

The  reasoning  of  the  Judge  is,  that,  save  for  the  san* 
nad  of  the  Inam  Commissioner  bhe  suit  could  not  he  hrought, 
and  that  the  sannad  must  be  taken  altogether ;  th  at  it  is  im- 
possible  to  annul  it  so  &f  as  it  grants  the  Liam  to  the  de* 
fendant  without  destroying  its  effect  as  an  enfranchisement 
of  the  Inam, 

It  appears  to  us  that  this  reasoning  is  manifestly  falla** 
cious.  It  was  within  the  scope  .of  the  Qonunissioner's  au- 
thority  to  commute. this  peculiar  property  into  property 
subject  to  all  the  ordinary  incidents  of  landed  property* 
The  Madras  Act  lY  of  1862  defines  the  effect  of  the  Com- 
missioner's certificate.  It  is  to  be  sufficient  evidence  of 
the  enfrandiisement  of  lands  previously  Inam,  and  the 
effect  of  that  enfranchisement  is  to  remove  from  the  claim* 
ant  the  disabilities  to  sue  in  the  ordinary  Courts  of  Judi«« 
cature,  which  lUgulation  IT  of  1831  and  the  Acts  explain- 
i  *   ing  it  had  imposed.     Ifo  authority,  howeverj  was  given  to 

the  Commissioner  to  determine  the  rights  of  claimants. 
The  effect  of  his  act,  as  explained  by  Madras  AotlV  of  1863, 
was  to  divest  the  Governor  in  Council  of  the  jurisdiction 
to  determine  such  claims  and  to  vest  the  power  of  determin- 
ing in  the  ordinary  Courts. 

This  being  so,  it  is  manifest  that  the  adopted  son  ia 
entitled  to  succeed  to  the  real  estate  of  his  father.  Oar 
decree  in  modification  of  that  of  the  Court  below  will  be  to 
reverse  so  much  of  the  decree  of  the  Civil  Judge  as  modi- 
fied that  of  the  Principal  Sadr  Amin.  We  think  that  the 
defiendant,  whose  appeal  led  to  the  modification,  must  pay 
^a  costs  both  of  the  appeal  to  the  Civil  Judge  and  that  to 
this  Court,  in  which  he  has  not  appeared^ 
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appellate  Surisdiiction    (a) 

lUfa^fired  CbM  Hb.iZ  cf  1864. 
GuROT  Chbtty  againsti  P.  Aitappa  Naidu. 

Plaintiff  soed  upon  a  document  prorots^ig  to  pay  the  price  of  grain 
supplied  at  delbQdaat'a.  requeat  :-~iMitbai^  being  a  eontrael  ifl  loiting 
whiph  could  not  have  been  rejciateued  l»  anj.  law  in  force  at  jhe  period 
of  making,  the  time  of  litnltation  was  that  prescribed  by  ^c.  16  of  Act 
XIYo(1859. 

fllHlS  was  a  case-  referred  for  the  opinion  of  the  High        18«6. 
-^     Court  by  G  J.  Unglej,  the  Acting  Judge  of  tiie  Court  ^^^/^ 
of  Small  Ckuses  at  Chittoor.  oj  is6i. 

No  counsel  were  instructed. 

The  Court  doiivdred  the  fodiowing 

JiTDGMEin' : — In  this  case  the  siiit  was  brought  upon  a. 
document  promising  to  pay  Rupees  70,  the  price  of  grain, 
supplied  at  the  defendantV  request.     ' 

The  defendant  pleaded  that  the  suit  was  barred  bv  the 
Act  of  Liinitations,  (Act  XrV  of  18M)  and  the  Judge  of  tho 
Court  of  Small  Causes  held  the  demand  barred  by  Clause 
10^  Sac.  1  (i)  of  the  Act,  and  submitted^,  for  the  judgment 

of  this  Court,  whether  his  ruling  was  correct. 

__,  .        _  •        ■   •  -i 

The  transaction,  bare  ia  question  waa  manifestly  a 

contract  to  re-pay  the  money  value  of  grain  advanced.  It 
is  a  contract  in  writing  and  one  which  could  not  have 
been  registered  by  any  law  in  force  at  the  period'  of 
making  it  This  being  so,  Cltfuse  10  does  not  iapply  to  it, 
aAd,  tJiQre  being  na  other  provisioa  of  the  Act  speoialljr 
applicable,  the  period  of  limitation  is  that  prescribed  ih 
Clause  16,  six  years.  We  are  of  opinion,  therefore,  that  thfe 
dmsion  of  the  Acting  Judge  of  the  Court  of  Small  C^usea 
is  wrong. 

(a)  Present :  Scotland,  C.  J.,  and  Holl6way,  .T»  , 

(5)- Clause  10  is  as  foUowa*:— 

/''To  suits  brought  to  resovermoiiej  lent  or  iaterest,  or  for  tlie  breach 
;  of  any  coaiiact  in  cases  in  which  there  ia  a  written  engagement  or  contract 
and  in  which  such  engagement  or  contract  could  hafe  oeen  registeiwdbv 
. 'Virtue  ot  aoy  Law  or  Regulation  in  force. at  the  time  and  place  of  tbe 
execution  thereof-*the  period  of  three  years  from  the  time  vhen  the  debt 
became  due  or  when  the  breach  of  eoatraot  in  respect  of  whidi  the  sqtipa 
is  brought  first  took  place,  unless  such  engagement  or  contract  shallnare 
been  registered  within  sic.momhs  fn>m  the  date  thereof." 
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'    iSp*cidl  Appiat  K&.  461  t>/  isW. 

^  KmskHNA  AiTAK  and  aaoditr..«.«k^<>iv.  %.^^j^«{2anfo. 

AiiANTABA.'itA  At*A!»  tod  6theW Mes^pdnd&ifitB.    , 

Plaintiff  sued  to  cstablisb  bis  exclnsiTo  rigbt  to  receive  fees  pud 
b  Ibe  Fnrohits  by  the.  piij^^xii^  reforan^  *o  a  temple  and  t^  t«!oVer  W 
sum  of  money  received  bj  tbe  defendants  as  lees.  Held  tbat,  in  the 
at^nee  of  m  eontVhteV  bMwfecii  tie  peJrOei,  <or  Of  ai^  such  ^ptbbf  of  long 
and  unintcrrujied  usage  as  in  the  absence  of  a  documentary  title  would 
suffice  to  establish  a  prescriptife  rigbt,  the  plaihtirs  suit  must  be 
dismissed. 

1856.       rpHIS  was  a  special^ppMJ  fr^to  the  ^iMtisiw  Of  JU.  SadA- 

rotruary  28.    j      gjyj^  PUlay,  tjio  Principal  Sadr  Amin  of  Madura^ 

^"f/i^M.^"^^  in  Regular  Appeal  No.  18  of  1864,  reversing  the  Decree  of 

the  District  Munsif  of  Pennagudy  ia  Origin^  Suit  No.  18 

of  186a 

Baa^ffochdry,  for  the  speckd  appellants^  the  third  and 
fifth  defendants. 

iftrfj^(S2)<f?^  «l>feoial*  respondeat,  tU^  thftU 

plaintiff. 

•  thfe  Cbtirt  dfeliV^ted  ttfe  folk>^tog 

JtrpoMENT :— This  suit  waB  insfcitutet;  ^i)i  tb«  View  of 
establishing  the  exclusive  right  of  the  plaintiffs  to  rtc^iVb 
fees  paid  to  the  Purohits  by  tlie  pUgrims  resorting  to  k 
temple  in  the  Mjtdura  District,  and  to  recover  lihe  Satt  6f 
rapeee  fifty  beiag  the  amoatit  of  fees  received  by  the 

defeodftD^tiB-' 

fb»  ©ibttict  itanaJ^  Mn  T.  MJaguitft,  disn^ieaed  the 
plaintiff's  daim,  on  the  ground  that  the  fees  in  questioa 
constituted  a  v^^luntuy  effering  from  the  pilgrmis  to 
the  shrine,  and  that  to  compel  the  <5oUeoti»iiX)f  these  feee 
5ii  ftiVotot  •paftiftWar  tJorftieB  weuW  *berelb»  be  wntimry 
4b'tiH>  poli<^  of  tl»e  law.  In  appeal,  btfwevef,  Cbe  ^An&pA 
Sadr  M«».  Siid&sita PiUa"y,  retfe^ed  tMs.4eemon,  «»d 
^k^  juflgmteftt  itt  &v<Mir  of  the  plaintiffs. 

{U)  Present :  F«t*««rf  Ivstt,  i  3. 
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We  Are  of  o&inibii  that  the  District  Moasif  h»B  „  i«w. 
taken  ti  correct  view  of  the  Uiw  in  reference  to  this  case.  5.  a.  No.  46I 
Iti  the  absence  of  any  contract  "between  the  parties,  or,  to — ^t}^ — 
adopt  the  language  of  the  FdiVyCoufioil  in  their  judgment  on 
U>e  i^peal,  Bdipm8Af/\f^  Aiycm.  ail4  others  v.  Venkatwhdn'y 
and  other€,(jb)  under  date  27th  April  1862,  of  "any  aUch 
proof  of  long  ^nd  uninterrupted  usage  aa  in  the  absence  of 
a  documentaiy  title  will  suffice  to  establish  a  preacriptive 
right,"  the  ca^  .is  preoiaely  similar. to  those  stated  in  the 
decrees  of  the  late  Sadr  Court  on  Appeals  Nos,  64  and  71 
of  1844^  published  at  pages  77  and  8S  of  the.  2nd  Volume 
of  Sdeet  Decrees^  according  to  which  a  claim  to  exercise 
any  such  particular  profession  to  the  exclusion  of  othexs 
in  unaustaiJDable.  We  resolve,  .therefore,  to  reverse  the 
decree  of;  the  late  Principal  Sadr  Amfn^and  to  dismiss  the 
claim  of  the  plaintiflfs,  with  all  costs. 

Appeal  cUUvwL 

^    ih)  9  ^o6re'd  In.  Ap.  tU. 


€rminai  Caw  BMtrvkd. 

^HlS  Qtr££K  against  KuHAltAdA'Hi. 

'  •     .     .  . .  ' 

'  Upon  an  indictoient.  under  Section  493  of  the  Indian  Penal  Code 
charging  that  tbB  ^tisoner  took  away  one  A.  who  was  then  and  trbbtn  hb 
then  knew  to  be  the  wife  of  one  M.  With  tlie  intrxK  ]  that  he  inighi  hat^ 
illicit  intercourse  with  the  said  A.  Beid  tbat,  there  was  a  taking  within 
the  nteaning  of  the  Section  although  the  advances  and  solicitauon  had 
proceeded  from  the  woman  and  the  prisoner  had  for  some  titne'  refused  to 
|ieid  to  her  requtst. 

^ASE  stated  hyBittleston^  J.      ;      . 

**  ^hb  piisoncY  fe[nttfa]^iaii  waft  bfied  before  me  at  the       1865. 

last  .Criminal  Sessions  upon  an  indictment  which  chained ^^^ — ■ 

uu^er^c.'49%(b)  6f  thePebal  Code  that  he  took  awa^f 

(a)    Present :  ScotlanG[>  C.  3.  and  Bittleston»  X 

iS)  'the  .Section  is  as  follows  :—  ' 
'  >  •'^  WiMter  IdOA  weBtioeB:  aHijf  aaj  Iroman  wlio  b^  and  wteHn 
Jhfijknows  Qr  ha^  reason. to  believe  to  be  the  wife  of  any  other  man  from 
'tliai  man»  or  frotn  any  perscm  M^iog  thetoreofber  on 'behalf  of  tlMt  man^ 
Nrith  itUeat'Uiit  she  maj  have  iiiidit  intercourse  With  at^  persou^ 
or  .Qepceala,  or  detains  with  tbst  intent  any  such  woman,  shall  l>e 
|teaisn1baWitbiinpri3omnent  of  either  description  for  «  teria:  Wl^  M) 
axtead  to  two  yeaivi  e)r  with  finC}  or  with  both.'* 
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« 

1965.       one  A^landam  nrho' was  then  and  whom  he  ihen  knew 
— ^^^^ — '-  to  J)e  the  wife  of  one  Mutttasami  Mudali  from  the  said 
Muttusami  Mudali  with  the  intent  that .  he  might  have 
illieit  intejcourse  witk  the  said  Agilandam. 

It  appeared  in  evidence  that  the  prisoner  and  one 
R&maswamy,  who  Were  neighbours  of  the  prosecutor,  met  hi^ 
wife  Agilandam  in  the  street  on  the  17th  November  Iast» 
she  having  left  her  husband'^  houso  to  fetch  water,  that 
the  Vhree  went  together  by  Railway  to  Velloro  and  Areot 
where  the  prisoner  and  Agilandam  remained  about  12' days 
and  where  sexual  intercourse  took  |>lace  between  tbem, 
but  R&maswamy  swore  and  the  Jury  found  as  a  &ct  that 
Agilandam  asked  the  prisoner  to  allow  her  to  go  with 
him,  that  all  the  soUcitatlohs  proceeded  from  her  and  that 
the  prisoner  for  some  time  refused  to  yield  to  her  request 

I  told  the  Jury  that  this  did  not  in  my  opinion  ex- 
onerate the  prisoner  from  the  charge,  that  the  4S8th> 
Section  of  the  Code  waa  framed  foi;  the  protection  of  the 
husband  and  that  though  the  request  and  solicitations  came^ 
wholly  from  the  wife,  yet  as  the  prisoner  had  yielded  to  it 
and  gone  away  with  her>  there  was  a  sufficient  taking  on 
his  part  within  tha  meanin{f  of  the  Section.  The  Jury 
found  the  prisoner  guilty,  and  I  sentenced  him-  to  six  weeks** 
simple  imprisonment,  but  feeUng;  some  doubt  whether  my 
ditectidu  was  right  I  have  reserved  the  question  for  the 
decision  of  the  High  Oourt.'* 

No  counsel  appeiared. 

The  Judgment  of  the  Court  was  given  by  Sir  C  H. 
SCOTLAND. — I  do  not  think  that  the  f!lcts  f6und  ofthe  womaBi 
having  been^  the  tempter  and  the  prisoner  in  the  first 
instance  reluctant  to  yield  to  her  solicitations  can  render  the 
ease  different  from<  one  in  which  the  advances  and  solicit- 
ations  are  on  the  part  of  the  man  and  the  womau  complies 
and  willingly  leaves  her  husband  andco-habits  with.the  man. 
AH*  that  can  be^  said  is  that  hev  consent  is  given  under 
circumstances  of  greater  profligacy  in  the  one  case  than 
in  the  other.  In  this  case,  therefore,  it  seems  to  me  the  real 
point  ioc  conaideration  is  simply  whether  the  wife^s  willing- 
nesa  and  consent,  evidenced  by  her  soliditations  of  the  ppi^ 
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Botoer  and  tfao  dreunstaiioes  xmder  vluch  she  left.ber  hus-       1865. 

band  and  remained  abeeni  ttpom  Uni>  afford  any  defence  to  — ^^^ — ■* 
the  prisoner. 

Now  the  section  and  the  preoedkig  section  (497)  (a)  were 
evidently  intended  fov  the  protection  of  husbands  who  alone 
can  institute  prosecutions  for  offences  under  them.  It  is  the 
talpi^'or  enticing  of  the  wife  from  the  husband  or  the  per^ 
son  having  the  loare  of  her  on  behalf  of  the  husband  for  the 
illicit  purpose  that  constitutes  the  offenca  If  whilst  the 
wife  is  living  with  her  husband  a  man  knowingly  goes 
away  with  her  in  such  a  way  as  to  deprive  the  husband  of 
his  control  over  her  with  the  intent  stated  in  the  section, 
that^  I  think,  is  a  taking  from  the  husband  within  the 
meaning  of  the  section.  The  wife^s  complicity  in  the  brans* 
action  is  no  more  mateifal  on  a  charge  under  this  section 
than  it  is  on  a  charge  of  adultery.  For  these  reasons,  I  think 
the  con^ction  must  be  affirmed. 

Conviction  afftrmed. 

(»)  SectioA  407  iff  ss  foilowse— 

^WhoQfer  h«s  sexual  interoonrse  with  a  person  who  is,  and  whom 
IvB  knows t>r  Ims  reason  to  beiiefe  to  be  ^a  wife  of  enbtberman,  without 
the  consent  nr  conniyanee  of  that  man,  such  sexual  intercourse  not  amount- 
ing to  the  offence  of  rapci  is  guilty  of  the  offence  of  adultery,  and  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  mar 
extend  to  fite  years,  or  with  fine,  or  with  both.  In  such  case  Ihe  wi& 
ahdU  not  be  punishsUe  as  SB  abettor." 


^{lyeUate  SuruOiiction  (a) 

BpeaUd  Appeal  No.  1  of  1866. 

pABAQiLiJNaAM  PiLLAY AppeUant 

Shanicugham  Pillay  and  others Respondents. 


A  suit  ought  not  to  be  entertained  where  the  plaintiff,  who  merely 
seeks  for  a  declaration  of  title,  is  in  possession  of  all  hb  slhged  rights' 
sad  is  nol  in  position  to  bring  an  aotion. 

THIS  was  a  Special  Appeal  from  the  decision  of  A*  F.       jggg 
Srinivasa,  the  Officiating  Principal  Sadr  Aniin  id^rpr^^ 
Tinnevelly,  in  Regular  Appeal  Nos.  78  and  79  of  1864,   '  o/'i865. 
confirming  the  decree  of  the  Court  of  the  District  Muqsif 
of  Strlvaikuntam  in  Original  Suit  No.  277  of  186S. 

• 

id)  Present:  Fiere  a&d  Innes,  J  J. 
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1865.  SrtmffdsdohArjft  fmtiiB  flpeeial  appcUni,  the  plaintiff 

s,  A.  No.  1         The  Court  delivered  Ifce  fonawing 

^^  Judgment: — Plaintiff  in  this  suit  sought  for  a  decree 
establishing,  as  agftinst  fifth,  sixth  siid  seventh  defeodants, 
his  proprietary  title  to  certain  m&nyam  lands  in  hie  posses- 
sion. The  fifth,  sixth  and  seventh  defendants,  he  said,  wera 
entitled  only  to  the  melHram,  bnt  had  assumed  to  be  pro- 
prietors of  the  land  itself  by  taking  from  defendants  one  to 

•    *  «  * 

four  agreements  to  pay  rent 

r  • 

The  Court  of  First  Instance  and  tbe  Lower  Appellate 
Court  dismissed  plaintiff's  claim  to  ^  proprietary  right  in 
the  lands,  but  decreed. that  the  three  agreement^  for  rent 
should  be  given  up  and  cancelledf 

The  plaintiff  ^.lon9.  preferred  a  Special  App64  to  tb^ 
High;  Court,  and  we  cp»n  only  deal  with  the  decrees  ot 
the  Lower  Courts  in  so  far  as  his  appeal  relates  te  thepi ; 
and  we  find  no  grounds  put  forward  in  special  appeal 
which  would  warrant  us  in  disturbing  the  original  and 
appeal  decrees  in  so  far  as  they  dismiss  plaintiff's  claim. 

We  think,  however,  that  this  suit  should  not  have  been 
entertained  at  all. 

jplaint}^  sought  merely  a  declaration,  of  title.  He  was 
in  possession  of  all  his  alleged  rights,  and  was  not  in  m 
position  to  bring  an  action. 

Section  16  of  the  Civil  Procedure  Code  does  indeed 
seem  to  imply  that  actions  may  be  entertained  for  a  mere 
declaration  of  right,  and  that- such  dechkl^tion  of  right  may 
be  decreed  without  ^seqxiential  relief  beiog  granted,  but 
this  section  is  almost  word  for  word  identical  with  the 
fourth  section  .of  the  Chancery  Amendment  Act  pS  and  16 
Vic  a  86),  and  the  decisions  of  the  Court  of  Chancery  in 
Jqckson  y.  Turnleyj{a)  and  ip  <^ther  mpre  recent  cases  upon 
that  section,  seem  to  indicate  tiiat  the  toiion  «ontempliiiea 
tbofl^  oases  alone  in  whtcb  the  QpcfiNt  wiHlld  be  ^piiVlf  of 
l^viAg  a^elief  were  at  0Oti^t  i^r* 

In  Jadkaon  v.  turnley  the  Vice  Qtancellor  sud,  *  I 
am  of  opinion  that  this  question  cannot  be  litigated ; 
that  the  representative  of  a  deceased  lessee  eannot  £le  a 

(a)  1  Drew,  617. 
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bill  against  the  lessor  to  litigate  the  question  whether,  16«5 
in  the  event  of  a  breach  of  covenant  taking  place,  the  lessor  5~j~^7?o~~i 
would  have  a  right  founded  upon  it,  and  I  may  here  ob-  0/18C6. 
Berve  that  the  last  branch  of  the  section  is  not  unimportant; 
it  says,  '  And  it  shall  be  lawful  for  the  Court  to  make 
binding  declarations  of  right  without  granting  consequent 
tial  relief.'  That  seems  to  imply  that  it  contemplates  a 
case  in  which  the  Court  is  capable  of  giving  consequential 
relief.  Here  there  is  not  merely  no  consequential  relief  asked 
but  none  is  capable  of  being  given.  I  am  of  opinion  thait 
this  Act  meant  only  to  remove  the  objection  that  a  mere 
declaratory  order  is  asked  by  the  bill.  It  meant  this, — 
When  a  person  may  have  a  right  to  property,  the  Court, 
though  not  asked  to  give  relief  by  its  decree,  may  declare 
that  the  party  has  such  right.  It  did  not  intend  to  author- 
ize such  a  declaration  at  the  instance  of  a  plaintiff  that 
tsome  person  who  claims  such  a  right  has  no  such  right." 

In  the  case  before  us  no  relief  consequential  upon 
the  order  sought  for  is  capable  of  being  given.  Plaintiff 
has  all  his  rights  nninvaded  and  intact,  and  there  was 
therefore  no  foundation  for  «n  action.  He  had  no  ground 
for  bringing  and  could  not  therefore  bring  before  the  Court 
the  question  of  title  for  adjodication  as  between  him  and 
fifth,  sixth,  and  seventh  defendants. 

We  dismiss  the  appeal,  therefore,  on  the  ground  that 
plaintiff  had  no  original  cause  of  action. 

Appeal  dismissed- 


T  X 
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^pellatt  JduruOiictuin  (a) 

Eeferred  Caee  No.  6  of  1865. 
Ka'tappa  Ch£TTI  agavnet  All  Sa'hib  and  another. 

Plaintiff  Bought  to  recover  the  amount  of  a  bond  executed  by  the 
father  of  the  defendants,  and  prayed  for  a  judgment  against  certain  land 
whieh  belonged  to  the  defendants*  father  and  the  ri^ht  to  whieh  passed  by 
auccession  to  the  defendants*  Eddy  that  the  plaintiff  waa  entitled  to  a 
decree  for  payment  by  tbe  defendants  of  the  amount  of  the  bond  out  of  any 
property  vhich  passed  to  them  as  the  representatives  of  their  father  the 
plaintiff,  in  execution  of  the  decree,  being  at  libtity  to  proceed  in  respeet 
of  the  immoveable  property,  if  there  should  be  no  moTcable  property  left, 
Dr  if  it  should  pro?e  insufficient  when  sold  to  satisfy  tbe  decree* 

1865.        rilHIS  was  a  case  referred  for  the  opinion  of  the  High 
j?y^o^'g  ^^^^^   ^y   ^'  ^-   Ponna8w4mi  Pillai,  the  Dbtrict 

'  tf\m.     Mansif  of  Cheyur,  in  Suit  No.  8  of  1865. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

JuBOMKNT : — In  this  suit  the  plaintiff  sought  to  re- 
cover from  the  defendants  tbe  amount  due  on  a  bond  ex- 
ecuted by  their  late  father.  The  defendants  admitted  thai 
there  was  a  piece  of  land  which  belonged  to  their  father,  but 
denied  that  it  or  any  other  part  of  his  estate  was  in  their 
possession.  Tbe  plaintiff  prayed  for  a  judgment  against 
this  land,  but  the  Munsif  dismissed  the  suit,  subject  to  the 
opinion  of  the  High  Court  on  the  ground  that  plaintiff 
had  failed  to  show  that  the  defendants  were  in  possession  of 
any  property  from  their  feither. 

The  questions  submitted  for  decision  are ; — 

I.  Whether  the  District  Munsif  is  competent  to  make 
immoveable  property  liable  for  simple  debts,  when  the 
debtor  is  proved  to  have  died  possessed  of  no  moveable  pro- 
perty ? 

II.  Whether  the  immoveable  property  belonging  to  a 
debtor  who  died  previous  to  the  institution  of  a  suit  for  the 
recovery  of  the  debt,  and  which  is  not  proved  to  be  in  the 
possession  of  any  particular  person,  can  be  declared  to  be 
liable  for  such  debt  ? 

a)    Preaent :  Scotlandi  C«  J.  asd  Innes,  J. 
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We  understand  from  the  case^a»  stated  that  the  riccht  t60S. 
to  the  piece  of  ground  referred  to  in  the  case  passed  by  jg,  o.  No.\' 
succession  to  the  defendants  from  their  father  and  that  they  o/i865-  ^ 
are  entitled  to  possess  themselves  of  it.  This  being  so,  the 
plaintiff,  upon  prpof  of  the  bond  and  the  debt  due,  was  enti- 
tled to  a  decree  for  payment  of  the  same  by  ther  defendants 
as  the  representatives  of  their  father  out  of  any  property 
which  passed  to  them  from  their  father.  The  liability  of  any 
particular  property  should  not  be  specifically  declared  ia 
the  decree,  but  in  execution  of  the  decree  the  plaintiff  will 
be  at  liberty  to  proceed  under  Section  203  of  Act  VIII  of  1859, 
first  in  respect  of  the  moveable  property,  if  any,  left  by  the 
deceased,  and  if  there  should  be  no  such  property,  or  if  it 
should  prove  insufficient  when,  sold  to  satisfy  the*  decree 
then  he  may  proceed  against  the  immoveable  property  under 
Section  XI  of  Act  XLII  of  1860.  These  observations  afford 
an  answer  to  both  the  questions  submitted. 

Decision  reversedi 


Apellate  SttruQiictiofB  (a) 

Regular  Appeal  No.  65  of  1864. 

Muttahma'l Appellant: 

Ka'ma'kshy  Amma'l  and  others Respondents. 


A  woman  divorced  for  adalter^,  who  has  continued  ia  adultery  daring 
her  husband's  life  and  in  uncbastitj  after  his  death,  is  nok  entitled  to 
maintenance  out  of  the  property  of  her  deceased  hus&nd  according  to 
Hindu  Law. 

r  I IHIS  was  a  regular  appeal  from  the  decision  of  G.  A.       ises. 
-*-      Harris,  the  Civil  Judge  of  (Toimbatore,  ia  Original  Suit  ^  ^ 


No.  14  of  1864.  0/1864. 

0.  E.  Branson,  for  the  appellant,  the  plaintiS 

The  Advocate  General,  for  the  respondents,  the  tirst, 
second  and  third  defendants. 

The  Court  delivered  the  following 

JUDOHSNT:^This  is  an  appeal  from  a  decree  of  the 
Civil  Judge  of  Coimbatore  disallowing  plaintiff's  r*Uiyn  to 
the  property  of  her  deceased  husband. 

(a)  Present :  HoUoway  and  Innes,  JJ* 
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18C5.  The  ground  of  the  disallowance  [was  that  the  plaantiff 

Jt.  A .  i^o.  65  ^^  "been  put  away  for  adultery. 

— Si L^  The  evidence  establishes  with  abundant  clearness  that 

this  woman,  both  previously  to  and  subsequently  to  the 
marriage  with  the  deceased,  was  guilty  of  habitualunehastity. 
The  evidence  of  her  paramour,  supported  by  other  evidence, 
shows  this.  It  is  clear,  moreover,  from  the  breaking  of  her 
t&li  on  leaving  her  husband^s  house  and  resorting  to  that 
of  her  paramour  that  she  was  herself  conscious  that  the 
marriage  was  dissolved  long  before  the  husband's  death.  It 
is  quite  clear  that  she  is  not  his  widow. 

The  vakil  for  the  appellant  then  sought  to  obtain 
maintenance  on  the  ground  that  even  the  wife  guilty  of 
adultery  is  entitled  to  support.  Although  not  claimed  by 
the  plaint,  looking  at  the  princii^es  of  the  Hindu  Law  as  to. 
the  right  to  maintenance  of  many  classes  excluded  from  the 
inheritance  and  almost  because  of  that  exclusion,  we  should 
not  have  refused  to  deal  with  the  question.  Whatever,  how- 
ever, may  be  the  cases  in  which  an  adulterous  wife  may 
claim  a  bare  subsistence,  it  is  quite  clear  that  the  case  of  a. 
woman,  divorced  for  adultery,  who  has  continued  in  adultery 
during  her  husband's  life  and  in  unchastity  after  his  death,  i& 
not  one  of  them.  It  is  unnecessary  therefore  to  discuss,  and 
we  do  not  discuss,  the  real  meaning  of  the  rule.  It  is  quite 
sufficient  to  say  that  this  case  does  not  fall  within  it. 

The  decree  of  the  Civil  Judge  is  in  all  respects  right>. 
and  this  appeal  is  dismissed  with  costs. 

Appeal  diamJieaed^ 


venkatasa'my  na'ik  v.  vattamalay  oaundak.  33a 


SlpiJellate  SrxrisH^iition  (a) 

Referred  Case  No,  S^of  1865. 
Venkatasa'my  Na'ik  agofinst  Vattamalay  Gatjndan. 

Ezfcatinn  against f he personof  a  jadf^menfc  debtor  is  not  a  preHminary 
step  necessary  to  entitle  the  judgment  creditor  to  proceed  against  the 
debtor's  immoveable  property  under  Sec.  XI»  Act  XLII  of  1860. 

T^HIS  was  a  case  referred  for  tlie  opinion  of  the  High       1865. 
■*"      Court  byt  T.   V.  Ponnasw4my  PiUay,  the  District  ^  g^Vo  a. 
Munsif  of  Cheyfir,  Zillah  Coimbatore.  o/1865. 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — The  question  submitted  lor  our  decision 
is  "  whether  a  judgment  creditor  can  proceed  against  the 
immoveable  property  of  a  judgment  debtor,  declared  not 
to  be  in  possession  of  any  personal  property,  without  first 
proceeding  against  his  person  V  * 

*  We  are  of  opinion  that  execution  against  the  person  of 
a  judgment  debtor  is  not  a  preliminary  step  necessary  to 
entitle  the  judgment  creditor  to  proceed  against  the  debtor's 
immoveable  property  under  Section  XI,  Act  XLII  of  I860. 
The  party  obtaining  the  decree  may  have  execution  in  the 
first  instance  either  against  the  person  or  the  personal  pro- 
perty of  the  judgment  debtor,  but  the  proceeding  under 
Section  XI  is  made  conditional  only  upon  the  debtor's 
moveable  property  having  been  realised  by  a  sale  in  execu- 
tiouw  The  Court  must  be  satisfied  that  there  is  no  move- 
able property  of  the  debtor  remaining  unsold  in  satisfaction 
of  the  judgment,and,  if  so,  the  judgment  creditor  is  entitled 
to  proceed  under  Section  ZI.  (See  Referred  Case  5  of  1863« 
1  High  Court  Reports,  191.) 

(ti)  Present :  Scotland,  C.  J.  and  Innes,  J. 
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9p]>enate  3urt0t)ictton  (a) 

Be/erred  Case  No.  4  o/18G5. 
Vi'ra  PiLLAY  against  Muritga  Muttatan. 

In  computing  the  penod*of  limitation  under  Act  XIY  of  1859,  Sec.  XI 
the  period  of  the  plaintiiTft  legal  disability  by  reason  of  minority  caoDot  be 
deducted. 


'°5f  g      T^HIS  was  a  case  referred  for  the  opinion  of  the  High 
IL  d.No.4  Court  by  the  District  Munsif  of  Torriore. 

' — ^ — "-*~         No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — This  suit  was  brought  for  the  recovery  of 
money  lent  on  an'udiegisteredbond,  which  provided  for  the 
payment  of  the  loan  on  tho  10th  February  1860.  The 
plaintiff's  father  died  in  July  1862>  and  the  plaintiff^  wha 
was  then  a  minor,  brought  this  suit  at  the  end  of  1864,  six 
months  after  he  attained  his  majority. 

The  District  Munsif  has  decided  that  the  plaahtiff  ia 
not  entitled)  in  computing  the  period  of  limitation,  to  ex- 
clude the  time  which  intervened  between  his  father's  death 
and  his  coming  of  age,  but  has  reserved  the  point  for  our 
final  determination. 

The  opinion  of  the  District  Munsif  in  this  case  is  right. 
When'the  cause  of  action  accrued  to  the  plaintiff's  feither 
he  was  under  no  legal  disability,  and  by  the  express  terms 
of  Section  XI  of  the  Limitation  Act,  the  time  of  the  plaiotiff^a 
legal  disability  by  reason  of  minority  cannot  be  deducted. 

With  reference  to  the  District  Munsifs  i^mark  as  to- 
the  injurious  application  of  the  enactment,  we  would  observe 
that  proper  legal]  proeeediugs  to  enforce  the  bond  mighk 
have  been  taken  during  the  plaintiff's  minority. 

(a)  Present  *.  Scotland,.  C.  J.  and  Innes,  J. 
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appellate  Jurtslitctton  (a) 

special  Appeal  No,  448  of  1864. 

A.  VlssAPPA AppeUarU. 

A.  Ra'majogi  and  others Respondents. 

The  certificate  of  the  Inam  Commissioner  does  not  afford  eonelasiTV 
evidence  of  the  title  of  the  person  to  whom  it  was  granted,  nor  is  hii 
decision  one  over  which  the  Civil  Courts  have  no  jurisdiction*  His  duties 
vere  not  of  a  judicial  character,  but  he  was  authorized  to  deal  wiih  those 
in  possession  of  inams  on  certain  terms,  varjiog  with  the  nature  of  the 
holding^  while  incidentally  he  was  to  determine,  but  for  the  prescribed 
purpose  onl^,  the  nature  of  the  title  by  which  the  person  whom  he  found 
10  possession  actoallj  held  it. 

The  case  of  SundaramHrti  Mudali  v.  VaUindyaii  Avwi(U  (1 .  H« 
C-  R.  466)  observed  upon  and  distinguished. 

The  distinction  between  enactments  which  declare  contracts  absolutely 
void,  and  those  which  simply  provide  that  no  action  shall  be  brought  upon 
Buch  oontraets,  pointed  out. 

rriHIS  was  a  special  appeal  from  the  decision  of  J.  R.  Kin-        1865. 
-*-     dersley,   the  Acting  Civil  Judge  of  Rajahmundry,  in  snTNoTiii 
Appeal  Suit  No.  24  of  1862,  confirming  the  decree  of  the     of'^^^^- 
District  Munsif  s  Court  of  Rajahmundry,  in  Original  Suit 
No.  410  of  1861. 

Srinivdsdckdry,  for  the  special  appellant,  the  plaintiff. 

Sloany  for  the  first  special  respondent,  the  first  defend* 
ani 

The  Court  delivered  the  following 

JuDOKBNT : — ^This  was  a  suit  to  recover  a  portion  of 
land  alleged  to  have  partially  fallen  to  plaintiff  by  inherit^' 
ance  and  partially  by  a  purchase  from  first  defendant  in 
1844.  Ouster  through  the  intervention  of  the  Inam  Com«^ 
mission  and  the  wrongful  taking  possession  under  their 
authority  seem  to  have  been  alleged. 

The  defendant  denied  the  whole  statement. 

The  Civil  Judge,  on  the  same  grounds  as  those  dealt 
with  in  Special  Appeals  Nos.  354  and  452  of  1864,  disallow* 
ed  the  whole  claim,  and  he  deals  thus  with  the  claim  under 
the  alleged  sale : — 

(a)  Present :  HoUoway  andlnnes,  J  J. 
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1865.  '<  Taking  the  plaint  as  it  stands,  I  am  of  opinion  that 

sTa^  iVb. "448  ^^®  plaintiff  must  be  non-suited.  He  claims  certain  inam 
<>/^^^^-  ]ands  which  he  admits  to  have  been  granted  by  the  Inam 
Commissioner  to  the  defendant  He  claims  to  set  aside 
that  grant  on  account  of  a  sale  which  took  place  previously 
to  the  grant,  when  the  Court  had  no  jurisdiction.  The 
inam  in  question  has  been  declared  by  the  Commissioner  to 
have  been  inalienable,  and  it  has  been  brought  within  the 
jurisdiction  of  the  Courts  only  by  the  enfmnchisement ;  and 
on  the  deed  of  enfranchis^aent  alone  can  any  title  be 
founded. 

"  The  inam  was  previously  under  the  exclusive  adminis^ 
tration  of  the  Executive  Government,  and  the  Government, 
through  their  Commissioner,  had  authority  to  grant  it  to 
whomsoever  they  chose. 

The  argument  of  the  Civil  Judge  divides  itself  into 
two  propositions:— 1.  If  there  was  the  contract  alleged,  it 
took  place  at  a  time  at  which  the  Court  had  no  jurisdiction, 
and  cannot  therefore  now  be  enforced.   II.   The  Inam  Com- 
missioner was  vested  by  the  Government  with  the  exclu- 
sive power  of  determining  that  which  before  the  enfranchise- 
ment they  themselves  had  the  power  of  determining,  the 
property  in  the  Inam,  and  the  Inam  Commissioner  as  their 
delegate  has  decided  it  in  fSsivor  of  the  defendant,  and  over 
this  decision  the  Court  has  no  jurisdiction.     For  the  latter 
of  these  positions  we  are  unable  to  discover  any  authority. 
The  Inam  Commissioner's  duties  by  the  instructions  of  the 
executive  were  in   no  way  judicial.     He  was  to  deal  with 
those  in  possession  of  inams  on  certain  terms,  varying  with 
the  nature  of  the  holding,  while  incidentally  he  was  to 
determine,  but  for  the  prescribed  purpose  only,  the  nature  of 
the  title  by  which  the  person  whom  he  found  in  possession 
actually  held  it     We  can  see  no  warrant  in  the  rules  under 
which  he  acted  for  supposing  that  his  duties  were  of  a 
judicial  character,  with  which  the  Executive  Government 
had  power  by  clause  2^  Section  2,  Regulation  IV  of  1831  to 
invest  him.    The  rules  published  certainly  seem  clearly  to 
confine  the  Commissioner  to  the  determination  of  the  class 
of  inam  lands  to  which  the  holding  belongs,  and  the  applica- 
tion to  such  holding  of  the  terms  on  which  the  reversionary- 
right  of  Qoverament  was  to  be  {surrendered.    Madras  Act 
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IV  of  1862  distinctly  shows,  as  ifc  seems  to  us,  that  this  is    v^hii 
the  soope  of  his  authoritj.  Section  II  shows  that  his  certifi^-  A  a.  No.  448 
caters  to  be  evidence  that  the  land  has  been  Enfranchised,  — ^^  ^  ^^*' — 
*  and  Section  I  shows  that  tiie  effect  is  to  relieve  land  so  en- 
franchised from  the  opetaiion  of  Regulation  IV  of  1831  and 
the  Acts  which  explain  it.    We  are  clearly  of  opinion  there- 
fore that  the  effect  of  the  certificate  is  not  to  afford  conclu* 
mve  evidence  of  the  title  of  the  person  to  whom  it  was 
granted. 

The  first  proposition,  too,  as  the  Judge  has  stated  it, 
will  not  show  the  Court  to  have  no  jurisdiction.  His  two 
propositions  together  however  undoubtedly  show  him  to 
be  of  opinion  that  the  sale  alleged  was  absolutely  void.  If 
the  effect  of  Regulation  IV  of  1831  was  to  declare  all  con- 
tracts of  this  kind  absolutely  void,  there  exists  no  doubt 
that  the  decision  is  perfectly  correct  We  must  admit  that 
but  for  some  observations  contained  in  the  judgment  in 
Sundaramiirti  Mudali  v.  VaUindyabiAmTadl  (a)  we  should 
not  have  considered  the  effect  of  Regulation  IV  of  1831  a 
matter  of  any  great  difficulty. 

On  the  report  of  this  case,  we  must  suppose  the  Shro- 
triam  not  enfranchised,  and  that  the  Government  had  given 
the  necessary  permission  to  sue.  The  plaintiff  was  the  heit 
at  law  of  the  deceased  holder  and  the  defendant  his  devisee. 
The  decree  was  in  favor  of  the  plaintiff  and  the  ratio  decir 
dendi  was  that  the  effect  of  Regulation  IV  of  1831  and  the 
explaining  Acts  upon  the  sannad  not  produced,  which  was 
a  grant  for  three  lived,  was  to  render  the  grant  like  an 
estate  tail  in  strict  settlement.  In  fact  it  was  construed  as 
a  gift  to  the  life  in  being,  to  the  heir,  and  the  heir  of  that 
heir.  They  were  all  to  take  by  purchase.  It  appears,  there- 
fore, that  the  decision  was  arrived  at  on  the  terms  of  the 
gift 

Undoubtedly  that  case  is  distinguishable  from  the 
present  by  the  circumstance  that  alienation  before  enfran« 
chisement  would  bring  the  case  within  the  mischief  against 
which  Regulation  IV  of  1831  was  intended  to  provide,  the 
destruction  of  the  reversionary  right  of  Qovernment. 
Nothing  therefore  which  it  is  necessary  to  decide  in  the  pre- 

(a)  1  H.  C.  Rep.  463. 

u  I 
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1B<^*  ^    sent  case  is  toncbed  by  tbe  actual  decision  there,  and  we  are 

5.  A.  1^0. 448  ^ot  bound  by  the  language  used  in  delivering  tbe  judg- 

qf  1864,     ment,  which  appears,  moreover,  to  have  been  an  oralT>ne. 

All  that  was  necessary  to  the  decision  of  that  case  was 
Ibe  determination  that  the  devise  set  up  was  contrary  to  the 
form  of  the  gift^and  was  within  themischief  of  the  Regula- 
tion. We  consider  therefore  that  the  true  construction  of 
the  Regulati(m  is  a  question  entirely  open,  and  we  proceed 
to  consider  it. 

The  provisions  of  the  enactment  render  claims  for 
the  recovery  or   continuation  of  or  participation  in  such 

grants  not  cognizable  by  the  Courts  unless  the  plaint  is 
accompanied  by  an  order  of  the  Secretary  to  Government 
referring  the  complaining  party  to  the  Courts,  and  because 
the  right  to  decide  upon  such  claims  is  i^served  to  the 

Governor  in  Council.  Moreover  the  words  "whether  against 
private  individuals  or  public  cheers"   show  that,  whether 

the  question  at  issue  is ''  inam  or  no  inam,"  or  whether  the 
question  is,  does  this  inam  belong  to  A  or  B,  the  jurisdiction 
is  equally  excluded.    Then  Section  III,  explained  by  Act 
XXIII  of  1838,  declares  inams  not  attachable  or  sequester- 
able  in  satisfaction  of  a  decree  of  Court.     So  far  there  is 
certainly  nothing  in  the  Regulation,  even  explained  by  the 
subsequent  Act,  to  declare  contt*acts  touching  these  inams 
void.    The  whole  effect  is  to  prevent  the  ordinary  Courts 
from  deciding  the  matter  and  to  leave  the  decision  to  the 
Governor  in  Council  in  his  executive  capacity,  and  there 
IS  nothing  in  this  Regulation  to  prevent  the  Governor  iix 
Cotincil  from  upholding  a  sale  of  the  inam  or  a  contract 
binding  it.    Oft  its  original  enactment  too  the  inam  waa 
attachable  for  the  satisfaction  of  tbe  obligations  and  debtn 
of  the  bolder.    The  intention  then  at  all  events  conld  not 
have  been  to  protect  the  holder  and  attach  the  inam  to  him 
and  his  heirs,  as  certain  heir  looms  were  settled  by  Act  of 
Parliament  upon  the  Dukes  of  Wellington.    The  rules  cer- 
tainly do  no  more  than  forbid  a  suit  in  the  ordinary  Courts. 
The  words  really  amount  to ''  No  action  shall  be  brought  in 
the  ordinary  Courts  unless  the  parties  are  referred  thither 
for  redress  by  the  Government.*'  The  title  of  the  Regulation 
is  of  course  a  matter  wholly  indifferent,  and  even  if  the 
preamble  could  extend  the  enacting  words,  a  very  doubtful 
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point,  it  seems  to  us  that  the  preamble  still  points  only       18^5. 
at  the  mischief  at  which  alone  the  enacting  part  of  the  ^  j  jy^  ^*^g 
Regulation  is  directed.  o/  186A. 

To  show  that  the  effect  is  not  absolutely  to  avoid  a 
contract,  but  simply  to  prevent  a  suit  being  brought  upon 
it  in  the  ordinary  Coui*ts>  it  is  sufficient  to  compare   the 

language  of  this  Regulation  with  that  of  VI  of  1831.  There 
Section  II  declares  the  inam  "  inalienable  from  such  ofSces 

by  mortgage,  gift,  sale,  or  otherwise."    These  words  would 

undoubtedly  render  such  a  transaction  absolutely  void. 

The  construction  of  Sections  lY  and  XYII  of  the  Sta- 
tute of  Frauds  is  an  apt  example  of  the  distinction  between 
statutes  which  declare  transactions  absolutely  void  and  such 
as  simply  provide  that  no  action  shall  be  brought  upon 
them.  ZeBeux  v.  Brown,{a)  the  leading  case  upon  this 
matter,  over-ruled  the  language  of  the  Judges  rather  than 
the  decision  of  the  Court  in  Ca/rrington  v.  Root8(by  In 
this  ease  it  is  quite  clear  that  the  plaintiff  could  not  prove 
the  trespass  without  proving  the  oonixact,  aud  the  contract, 
Telating  to  an  interest  in  land,  could  only  be  proved  by 
a  writing ;  the  plaintiff's  case  therefore  of  necessity  failed. 
Headey,  Lamb{c)  wid  BatileToere  y.  Hayea^d)  two  other 
cases  in  the  Exchequer,  were  really  only  authorities  for  the 
position  that  the  plaintiff  would,  under  the  general  issue,  be 
eompelled  to  prove  a  contract  in  writing  as  required  by  the 
Statute  of  Frauds,  and  there  is  nothing  unreasonable  in 
saying  that  the  person  bringing  an  action  must  prove 
a  contract  upon  which  an  action  can  be  brought  There  is 
therefore  no  authority  for  saying  that  words  declaring  a 
contract  void  or  not  good  have  the  same  meaning  as  words 
declaring  that  an  action  shall  not  be  brought.  Suppose 
the  Statute  of  Frauds  abolished,  and  an  action  after  the 
abolition  brought  upon  a  verbal  sale  of  lands,  if  no  other 
objection  existed  than  the  one  that  at  the  period  of  the 
agreement  the[4th  Section  of  the  Statute  was  in  force,  the 
vendee  would  unquestionably  recover.  Not  so,  however,  if 
if  was  a  contract  subject  to  the  17th  Section  which  had  not 
complied  with  its  provisions. 

(a)  18  C.  B.  801.  (b)  2  Mee.  and  Wels.  248. 

(c)  6  Excb.  130.  {d)  5  Mcc  tnd  Wel».  466. 
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M^^\i  ^^^  present  case  is  sfaronger  because  this  Begulation 

S.  A.  No.  448  ^d  ^^^  forbid  the  bringing  of   suits  but  lesenred  their 

^^  ^^^:    decision  to  the  Governor  in  .Council  or  his  delegate.    The 

plaintiff  claims  under  a  contract  invalidated  hj  no  Regula- 
tion^ but  made  at  a  time  at  which  he  could  not  sue  upon 
it.  Subsequently  the  object  matter  of  the  contract  and  the 
contract  itself,  by  Madras  Act  lY  of  1862,becameameDable 
to  the  jurisdiction  of  the  ordinary  Courts.  It  seems  clear 
to  us  that  there  is  no  waut  of  jurisdiction,  because  we  are  of 
opinion  that  the  Regulation  did  not  render  the  inam  inalien- 
able, and  that  the  function  of  the  Inam  Commissioner  was 
simply  to  determine  the  terms  ot  which  the  land  should 
assume  the  same  qualities  as  all  other  land,  and  that,  although 
for  the  purpose  of  obeying  the  rules  propounded  by  his 
superiors,  he  necessarily  inquired  into  the  character  of  the 
holding,  yet  that  inquiry  was  not  made  under  the  judicial 
powers  of  Government,  but  incidentally  vith  a  view  to 
the  merely  administrative  measure  which  he  was  to  carry 
out.  Not  only  do  his  instructions  show  this,  but  the  Legis- 
lature, in  summing  up  the  result  of  his  work,  have  shown 
it  with  abundant  clearness. 

On  the  point  on  which  he  has  dismissed  this  Appeal, 
we  consider  the  Civil  Judge  in  eiTor,  reverse  his  decision, 
and  remand  the  suit  for  decision.  The  costs  of  this  Appeal 
will  be  paid  by  the  party  ^aUy  unsuccessful  in  the  Court 
l>eIow  and  will  be  provided  foi:  in  the  decree. 

Suit  remand^A. 
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appellate  Surislrictfon  (a) 

Special  Appeal  JSTo,  2  of  1865. 

SuBHAiYAN  and  another AppellanU, 

SANKAEi.  SUBHAiyAR Respondent 

Where  a  mat  wa«  breuglit  for  a  division  of  family  property  12  years 
after  the  death  of  the  head  of  the  family.  Held,  that  the  suit  was  not 
barred  by  el.  13/ Sec.  1  of  Act  XIV  of  1859. 

rriHIS  was  a  special  appeal  from  the  decision  of  C.  R.  Pelly,       ^^^-^ 
-^     the  Acting  Civil  Judge  of  Madurai  in  Appeal  Suit  No.   s,  a.  No.  2 
334  of  18C3,  confinning  the  decree  of  the  Principal  3adr     ^^^^^^- 
Ainla  of  Madura,  in  Original  Suit  No.  122  of  1863. 

Tirumalachdry,  for  the  special  appellants,  the  first  and 
second  defendants. 

Bdjagopalad^dry,  for  the  special  respondent,  the  plain- 
tiff. 

The  Court  delivered  the  following 

Jtn>0H£NT :— tin  this  suit  a  share  oi  &mily  property  was 
awarded  by  the  Principal  Sadr  Amin  who  found  the  plain- 
tiff and  two  others  undivided.  He  made  the  same  decree 
in.&vour  of  the  defendant  in  a  suit  in  which  the  positions 
were  reversed. 

It  wa9  argued  in  appeal  that  Clause  13,  Section  I  of  the 
limitation  Act  barred  the  suit,  because  the  head  of  the 
family  had  been  dead  for  more  than  12  years. 

Whether  this  singularly  worded  clause,  without  any 
words  for  that  purpose,  is  intended  to  abolish  the  old  rule 
that  the  possession  of  one  joint  tenant  is  that  of  all  and  the 
equally  salutary  maxim  ''  nemo  sibi  ipse  causam  possession 
is  mutare  potest/'  it  is  not  now  necessaiy  to  decida  It  is 
equally  unnecessary  to  say  whether  its  effect,  where  it  has 
any  operation,  is  in  all  circumstances  to  compel  a  suit  for 
partition  within  12  years,  or  whether  it  is  confined  to  cases 
in  which  exclusive  possession  of  the  whole  of  the  father's 
estate  has  been  held  to  the  exclusion  of  the  others  by  one  of 

(a)  Present :  Frere  and  HoUoway,  JJ. 
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1865.  the  brothers  or  co-parceners  in  accordance  with  some  textir 
8.  A.  No,  2  ^^  *'^®  Bengal  law  in  happy  conflict  with  others.  We  say 
of^^^^'  that  it  is  unnecessary  to  decide^  and  we  gladly  al^tain  from 
deciding  these  points,  because  it  is  manifest  that  the  section 
applies  to  cases  of  the  plaintiffs  right  aocraing  by  descent. 
It  is  manifestly  therefore  wholly  inapplicable  to  the  case 
of  these  provinces,  in  which  the  right  to  property  and  of 
consequence  to  partition  does  not  accrue  in  the  manner 
described  in  this  section.  In  the^  first  section  of  the  MitaC" 
shara  there  is  a  discussion  involved  in  a  mist  more  than 
usually  impenetrable — whether  the  origin  of  property  is 
by  birth  or  not,  and  the  result,  whatever  we  may  think  of 
the  reasoning,  is  that  it  arises  by  birth.  The  rules  of  parti* 
tion  and  the  incompetency  of  one  member  to  alienate  and 
the  whole  law  of  property  in  the  Benares  School  are  posited 
upon  this  principle.  It  is  clear,tberefore,  that  whatever 
the  meaning  of  this  clause,  it  can  have  no  application  where 
the  death  of  any  one  of  the  co-pareenery,  whether  father  or 
others,  is  an  event  altogether  without  legal  effect  The 
right  to  a  share  is  never  a  consequence  of  such  death,  and 
property,  at  all  events  real  property,  can  in  no  circumstances 
be  said  to  have  descended  to  any  member  of  an  undi  vided 
fiimily,  because  from  his  birth  he  is  a  joint  tenant  with  the 
rights  of  survivorship. 

There  is,  therefore,  nothing  iti  the  point,  and  the  special 
appeal  is  dismissed  with  costs. 

Appeal  dtsfnisaed.. 
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Appellate  SuruOitction  (a) 

Speaial  Appeal  No.  320  of  1864. 

Palatabapxt  Muttanna  and  others AppeUants, 

Chandu'ri  Narappa  aad  others ..Respondents. 

A  Court  has  no  power  to  reverse  an  order  of  a  co-ordinate  Court 
vhich  has  determiaed  the  precise  question  after  a  suit  has  proceed- 
'ed  to  its  conclusion  in  pursuance  of  that  order. 

rilHIS  was  a  special  appeal  from'the  decree  of  J.  Wilkins,       1865. 
-*-     the  Judge  of  the  Court  of  Small  Causes  of  Masulipa>  '^.  a.  No.  326 

tsm,  in  his  capacity  of  Principal  Sadr  Amin,  in  Regular  — ?/  ^^^ 

Appeal  No.  21  of  1864,  reversing  theTdecree  of  the  Court 
of  the  District  JSiunsif  of  ilasulipatam  in^Kevised  Suit  No* 
1«8  of  1861. 

TiruTnalachdry,  for  the  special  appellants,  the  plaintiffs. 

Mdjagopalachdry,  for  the  special  respondents,  the 
defendants. 

The  Court  delivered  the  fc^lowing 

Judgment  : — In  this  suit  the  late  Civil  Judge  decided 
the  -CB^iBe  of  action  had  not  passed  in  rem  judioatam,  and 
directed  the  trial  of  the  suit  upon  the 'merits. 

That  trial  took  place  accordingly,  and  on  an  appeal 
preferred  the  Principal  Sadr  Amfn  again  decided  that  the 
suit  was  barred. 

Whether  the  Principal  Sadr  Amin  would  have  be^i. 
justified  in  reviewing  that  order  if  nothing  had  been  done 
upon  it,  is  one  question,  but  it  seems  clear  that  he  had  no 
power  to  reverse  an  order  of  a  co-ordinate  Court  which  had 
determined  the  precise  question,  after  the  suit  had  proceed- 
ed to  its  conclusion  in  pursuance  of  that  order. 

His  order  di9mi6sing  the  suit  as  estopped  by  decree, 
must,  therefore,  be  reversed,  and  the  suit  remtinded  for  dia* 
posali^pon  the  evidence,  but  without  expressing  any  opinioa 
OS  to  the  propriety  in  other  respects  of  the  order  passed. 

(oj)  Fresent :  Frere  and  HoUowaji  JJ. 
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18^^'  No  appeal  lies  from  an  order  passed  in  the  course  of  a  suit, 
3.  A.  A^«.  «20  *^d  if  *1^®  Higli  Court  are  unable  to  receive  such  an  appeal 
— ^  ^^^' —  it  seems  abundantly  clear  that  an  inferior  Court  cannot. 

The  costs  of  this  appeal  will  be  costs  in  the  cause. 

SuU  remanded. 


Appellate  SitrtjOiiction  (a) 

RegvXa  Appeal  No.  66  of  1864. 

Cherachom  Vittil  Ayisha  Kutti  TTmah Appellant 

Valia  Pudiakel  Biathu  Umah  (mother  of  \  „  ,    , 

Kalivbtti  Kushi  Ali  Kutti)  and  othere.  J  -"^o^^tws. 

According  to  Mahomedan  law  the  consent  of  the  heirs  can  validate  a 
teatamentary  disposiiion  of  property  in  e%ce88of  one- third  of  the  property 
of  the  Ipstator,  if  the  consent  be  given  after  the  death  of  the  testates. 
But.  if  the.  consent  be  given  during  the  life-time  of  ihe  testator  it  wil.  not 
render  valid  the  alienation,  for  it  is  an  assent  given  before  the  establish- 
ment of  their  own  rights. 

1865.       rriHIS  was  a  regular  appeal  from  the  dec^e  of  H.  D.  Cook, 
jT— — ^— gg  -*-     the  Civil  Judge  of  Calicut,  in  Origiual  Suit  No.  3  of 

'  0/1864.       1861.  • 

Mayne,  for  the  appellant,  the  plaintiff. 

Karundkara  Menavan,  for  tho  respondents,  the  2nd, 
3rd,  5th  and  7th  defendants. 

The  Court  delivered  the  following 

Judgment  : — The  original  suit  was  brought  by  plain- 
tiff, widow  of  one  Ali  Kutti,  deceased,  to  obtain  -^V^h 
share  of  her  deceased  husband's  estate,  her  legal  share  by 
the  Mahomedan  law. 

The  eighth  defendant,  who  appears  to  have  been 
placed  in  possession  of  Ali  Kutti's  property  on  his  depar- 
ture to  Mecca,  answered  that  the  plaintiff  was  only  entitled 
to  rupees  1,000  according  to  the  karar  executed  by  the 
deceased  previously  to  his  departure ;  that  this  karar  was 
signed  by  all  the  heirs  and  cannot  therefore  be  against  the 
Mahomedan  law ;  that  after  the  death  of  Ali  Kntti  he 
offered  to  pay  her  the  rupees  1,000,  which  alone  remained 
to  be  delivered,  but  that  she  refused  to  receive  tliem. 

(a)  Present :  Hollowaj  and  Inncs,  J  J. 
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In  a  judgment  delivered  in  a  suit  precisely  similar  in     «.^®?^2a 
its  circumstances  to  the  present,  the  Civil  Judge  treated  i?.  a.  No.  66 
the  document  as  a  contract  into  which  all  the  members  of  — ^f^^*- — 
the  fiunily  entered  as  to  what  was  to  he  done  with  the 
property  in  case    of  the    non -return  of    its    owner.    He 
thought  it  impossible  for  any  of  those  who  signed  it  to 
dispute  it.    He  further  thought  that  it  could  not  be  a  will, 
because  a  man  does  not  get  the  signature  of  his  heirs  to 
bis  wilL 

The  parties  in  this  case  have  all  litigated  on  the  admis- 
sion that  the  Kahomedan  Law  is  the  law  applicable.  The 
relative  rights  of  plaintiff  and  defendants  according  to  that 
law  are  the  questions  for  determination. 

We  are  quite  unable  to  agree  with  the  Civil  Judge 
that  the  document  before  us  is  not  a  will.  The  deceased 
recites  as  the  reason  for  making  it,  that  "  as  it  is  impossible 
to  see  when  the  life  of  man  will  end,  I  now  declare  my 
iotentions  as  follows^:"  It  seems  to  us  that  no  words  could 
more  clearly  express  an  intention  of  making  a  testamentary 
bequest  The  words  too  are  of  importance  as  showing  that 
the  writer  was  not  contracting  with  any  one,  but  declaring 
bis  will  as  to  the  disposition  of  his  property  in  case  of  death. 
These  words  oven-ide  the  whole  of  the  rest  of  the  document, 
which  is,  moreover,  quite  consistent  with  the  intent  to 
execute  a  will  but  wholly  inconsistent  with  the  notion 
of  an  irrevocable  deed. 

Referring  to  the  schedule  (para.  9)  he  declares  himself 
during  his  life  a  trustee  of  the  income  for  the  chanting  of 

• 

prayers  over  his  father's  tomb,  and  his  heirs  trustees  of  the 
said  income  for  the  chanting  of  prayers  after  his  own  death 
over  his  own  tomb.  The  corpus  of  the  property  he  still 
keeps  in  his  own  hands.  No  question  has  arisen  in  appeal 
as  to  this  bequest,  because  it  is  clear  that  it  does  not  amount 
to  one-third  of  the  property. 

Clause  6  shows  clearly  that  there  was  no  gift  inter^ 
vivos  of  any  part  of  this  property,  and  the  doctrine  of 
Mahomedan  Law,  therefore,  peculiarly  rigid  in.  its  demand 
of  absolute  delivery  and  acceptance,  need  scarcely  be 
applied.    It   is  quite  clear  that  on  Ali  Kutti's  death  all 

Y  1 
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1865.  the  property  was  at  his  own  absolute  di3po6aL  It  would 
R  A.  No.  66  ^^^^  bc^E^  quite  competent  to  him  during  bis  life,  saving 
^/  ^^^'  some  exceptions  as  to  his  bodily  health  and  the  proximity  oi 
death,  not  now  necessary  to  be  considered,  to  have  alienated 
every  particle  of  this  property,  but  it  is  an  inflexible  princi- 
ple of  Mahomedan  Law  that  there  can  be  no  gift  to  take 
effect  in  future.  The  example  of  a  wholly  invalid  gift  put 
in  the  Hedaya  (a)  "  I  constitute  you  proprietor  of  this 
article'  on  the  morrow,"  shows  this  very  clearly.  It  is 
impossible,  therefore,  to  treat  these  dispositions  as  gifts.  The 
writer  did  not  intend  to  give  and  he  did  not  give.  He 
carefully  provides  against  the  possibility  of  a  supposition 
that  he  had  put  his  property  out  of  his  own  control.  As  a 
deed,  therefore,  this  document  would  be  altogether  invalid, 
and  simply  because  it  professes  to  convey  rights  to  arise  at 
a  future  time. 

The  chapter  of  the  Hedaya,  which  we  have  already 
quoted,  shows  that,  as  in  the  case  of  most  other  nations, 
the  Mahomedans  have  to  a  certain  limited  extent  permitted 

•  

the  disposition  of  porperty  by  will.  The  author  shows  that, 
pri/md  fade,  such  testamentary  disposition  is  more  opposed 
to  legal  principle  even  than  a  gift  to  vest  in  future, 
because  at  the  time  of  vesting,  the  property  has  actually 
passed  from  the  donor.  He,  however,  on  the  whole  vindicates 
this  limited  testamentary  power,  because  it  is  desirable 
that  men  should  be  enabled,  when  warned  by  the  approach 
of  death,  to  supply  their  deficiencies.  It  is  then  declared,  that 
one-third  of  the  estate  is  the  utmost  which  can  be  diverted  at 
the  pleasure  of  the  testator  from  the  legal  heirs,  and  for  thisa 
precept  of  the  prophet  himself  is  quoted.  Hia  words  do  not 
encourage  testamentary  disposition  but  permit  it  to  the 
extent  of  a  third. 

The  commentator  then  considers  how  the  consent  of 
heirs  can  validate  a  testamentary  disposition  of  property  in 
excess  of  one-third,  and  the  doctrine  precisely  meeting  the 
present  case  is : "  Their  consent  indeed  during  the  life-time 
of  the  testator  is  not  regarded,  for  this  is  an  assent  previous 
to  the  establishment  of  their  rigbt ;  they  are  therefore  at 

(a)  Y«l.  IV,  467. 
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trine  of  Mahomedaa  law,  we  have  no  hesitation  in  saying     j^^^^'n 
that  it  is  at  variance  with  all  the  authorities  both  native  jj.  a.  No.  66 

and  European.  As,  however,  four  years  quiescence  after  the ^  ^^^^' 

death  of  the  testator  is  given  as  one  reason  for  the  decision 
it  may  be  that  this  was  thought  sufficient  evidence,  on  the 
favorite  doctrine  of  acquiescence,  of  subsequent  assent  The 
case  is,  however,  at  the  best  an  unsatisfactory  one,  the 
reasoning  throughout  being  very  singular. 

It  being  clear  that  this  will  is  in  Mahomedan  law 
altogether  invalid  Id  so  far  as  it  devises  to  some  of  the  heirs 
to  the  exclusion  of  others,  the  decree  of  the  Civil  Judge 
must  be  reversed,  an  account  taken  of  the  property  of  the 
deceased  testator  with  the  exception  of  that  devised  to  the 
mosque,  which,  being  a  devise  to  strangers  and  not  exceed- 
ing one-third  of  the  property,  must  be  upheld,  and  the  legal 
fihare  according  to  Mahomedan  law  awarded  to  plaintiff. 
That  legalshare  must  for  the  persentbe  taken  at  one-twenty- 
fourth  as  it  is  not  denied  that,  save  for  the  defence,  which  has 
been  shown  to  be  unavailing,  she  would  by  Mahomedan  law 
be  entitled  to  that  share.  In  the  great  uncertainty  of  the 
parties  as  to  the  law,  we  think  that  there  should  be  no  costs. 

Appeal  alloived. 
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1866.  liberty  to  annul  it  on  the  death  of  the  testator.  It  is  other- 
B  A. No.  65  "^^  where  the  consent  is  given  after  the  event,  for  as  this 
of^^^^'  is  an  assent  subsequent  to  the  establishment  of  their  right, 
they  are  not  afterwards  at  liberty  to  annul  it^"  This  doc- 
trine is  unquestionably  a  logical  consequence  of  the  impossi- 
bility of  giving  that  which  we  have  not  and  of  the  invalidity 
of  a  gift  to  take  effect  in  future.  Further,  the  alienation 
of  one-third  to  a  portion  of  the  heirs  will  not  be  legal  with- 
out the  assent  of  the  other  heirs  subsequently  to  the  death 
of  the  testator^  because  their  benefits  already  sufficiently 
secured  by  the  law  are  not  within  the  reason  of  the  rule  on 
which  testamentary  disposition  is  established,  and  such  a 
bequest  would,  as  the  certain  occasion  of  family  dissension, 
be  opposed  to  public  policy.  In  this  case  it  is  quite  clear 
that  there  was  no  assent  of  the  plaintiff  subsequently  to  the 
death.  Not  only  is  none  such  alleged,  but  her  refusal  to 
assent  to  the  provision  nfade  for  her  is  positively  as- 
^rted. 

It  is  quite  clear,  therefore,  that  this  document  is  as  a 
will  wholly  invalid  as  against  the  testator's  heirs.  If  a 
mere  deed  of  arrangement,  as  the  Civil  Judge  seems  to 
think  its  operation  would  cease  at  its  author's  death.  There 
is  no  pretence  for  calling  it  a  contract,  but  if  it  were,  it  is 
quite  clear  on  the  principles  of  Mahomedan  law  that  the 
plaintiff  could  not  validly  dispose  of  property  which  had 
never  vested  in  her.  The  passage  of  the  Hedaya  above 
<juoted  clearly  shows  this.  Something  was  said  of  the  plain- 
tiffs receipt  of  a  jewel  in  accordance  with  the  provisions  of 
this  document.  If  there  was  gift  and  acceptance  during  the 
life-time  of  her  husband,  that  was  a  valid  gift  to  her,  but 
her  acceptance  of  it  could  in  no  way  empower  her  husband 
to  deprive  her  of  the  legal  share  of  his  property,  if  it  once 
vested  in  the  heirs  by  Mahomedan  law. 

The  doctrine  here  enunciated  has  been  upheld  in 
numerous  cases  (In  I  of  1820, 1  Sel.  Dec.  254,  V.  Beng.  Stadr 
Dec.  287  and  p.  66  of  Sir  E.  Hyde  East's  notes).  There  is 
one  case  from  the  {iforth  West  Provinces  (VI  Dec  Sudr  N. 
W.  p.  127)  which  (at  page  129,)  seems  to  contain  the  doc- 
trine that  the  signature  of  the  heir  to  the  will  is  a  sufficient 
assent,  and  if  it  was  intended  to  lay  this  down  as  the  doc 
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Grifiinal  Surtotiiction  (a) 

The  Lady  Jocelyn. 

Salvage — Adequate  reward  for  service. 

In  estimating  the  valne  of  salvB^  serfice  the  Court  is  bound  to 
consider  the  time,  labour,  skill,  enterprise  and  risk  of  the  salvors,  as  well 
as  the  value  of  the  property  engaged  in  the  servicei  and  also  t)ie  degree 
of  danger  from  whieh  the  property  is  rescued  and  tbe  value  of  the  pro- 
perty so  rescued. 

Steam  boats  are  entitled  to  a  higher  rate  of  reward  than  other 
vessels  by  reason  of  the  promptness  with  whieh  they  are  enabled  to 
render  servioes  in  such  cases. 

THIS  was  a  cause  of  damage  for  salvage  services  promoted        i865. 
by  the  owners  of  the  Screw  Steam  Ship  the  Euphrates  .  March  2± 
against  the  Lady  Jocelyn  Steam  Ship. 

The  libel  on  the  part  of  the  plaintiff  set  forth  that  the 
Fuphrates  was  lying  in  the  Madras  Roads  on  the  22nd 
January,  1865,  having  on  that  day  arrived  from  Calcutta 
and  being  bound  to  proceed  to  Bombay,  and  had  on  board 
a  valuable  cargo.  The  agent  of  the  Lady  Jooelyn  applied 
to  the  agent  of  the  Euphrates  on  the  next  morning  for 
assistance,  representing  that  the  Lady  Jocelyn  had  gone 
ashore  on  the  Pulicat  shoal,  about  14  miles  to  the  north- 
ward of  Madras,  on  the  previous  day,  and  that  he  was  desir- 
ous that  the  Euphrates  should  be  sent  to  assist  her.  The 
Euphrates  was  despatched  without  delay,  and  reached  the 
Pulicat  Shoal  at  30  minutes  past  nine  a.  m.  on  the  23rd 
January,  and  found  the  Lady  Jocelyn  grounded  and  in  a 
very  perilous  position  upon  a  Eand  bank.  The  Euphrates 
anchored  to  seaward  of  the  Lady  Jocelyn,  about  a  cable  and 
a  half  distant  in  23  feet  of  water,  passed  the  hawser  of  the 
Euphrates  on  board  the  Lady  Jocelyn,  turned  ahead  and 
succeeded  in  moving  her  a  little,  got  the  end  of  the  Lady 
Jocelyn^s  hawser  on  board  and  steamed  out  full  power. 
Finding,  after  about  six  hours'  steaming  ahead  at  fiill  power 
that  the  Lady  Jocelyn  was  coming  off  rapidly  and  her 
engines  working  full  speed  astern,  the  Euphrates  eased  her 

(a)  Present :  Scotland,  C.  J.  and  Bittleston,  J. 
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J  866.       engines  and  bore  up  to  the  northward  to  recover  the  end 

'—  of  her  cable  and  enable  the  Lady  Jocdyn  to  pass  clear  astern 

of  the  Euphrates  to  the  southward.  No  further  assistance 
was  required  by  the  Lady  Jocelyn,  and  both  steamed  into 
Madras  Roacls,  where  they  anchored  at  f  past  seven  P.  M. 
The  value  of  the  Euphrates  was  £30^000,  exclusive  of  the 
cargo,  and  the  agreed  value  of  the  Lady  Jocelyn  her  cargo 
and  freight,  was  £120,000. 

The  answer  of  the  defendants  stated  that  three  quarters 
of  an  hour  before  the  ZcKly  Jocelyn  had  got  off  the  shoal 
and  moved  into  deep  water  the  Euphrates  had  ceased  to 
tow  her ;  that  while  the  Lady  Jocelyn  was  on  the  shoal  the 
wind  was  light  and  the  weather  fair,  and  that  by  the  means 
adopted  on  board  the  Lady  Jocelyn  of  putting  the  cargo  on 
shore  with  the  view  of  lightening  her  she  would  have 
been  got  off  the  shoal  without  any  assistance.  It  was  also 
stated  that  there  was  an  understanding  between  the  agents 
of  the  Euphrates  and  the  agents  of  the  Lady  Jocelyn  that 
the  former  was  to  receive  a  reasonable  remuneration  whether 
the  Lady  Jocelyn  should  get  off  or  not. 

The  agents  of  the  Euphraies  claimed  Rupees  20,000 
for  the  services  rendered  ;  and  on  the  part  of  the  Lady 
Jocelyn,  Rupees  5,000  were  offered.  A  sum  of  Rupees*7,500 
and  costs  was  tendered  and  now  lodged  in  Court. 

Mayne,  for  the  Euphrates. 

The  Advocate  General,  for  the  Lady  Jocelyn* 

The  Court  having  taken  time  to  consider,  delivered 
the  following 

JuDaiiENT : — There  is  but  one  question  for  the  decision 
of  the  Court ;  what  is  an  adequate  reward  for  the  services 
rendered  by  the  Euphrates  to  the  Lady  Jocelyn  on  the  23rd 
January  last.  During  the  hearing  of  the  case  it  was  at  one 
time  suggested  on  behalf  of  the  Lady  Jocelyn  that  the 
services  had  been  rendered  under  an  express  contract 
whereby  the  Euphrates  was  to  receive  only  a  fair  remune<« 
ration  for  actual  labour  and  loss  of  time,  excluding  alto- 
gether from  the  computation  the  value  of  the  service  render- 
ed to  the  Lady  Jocelyn ;  but  we  intimated  our  opinion  at 
once  that  no  such  interpretation  could  fairly  be  put  upon 
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the  letters  which  had  passed  between  the  parties— and  1865. 
when  Mr.  Arbuthnot  was  in  the  witness  box  he  admitted,  ^'*"^^' 
as  might  have  been  expected  of  him,  that  it  was  not  his 
intention,  at  all  events,  to  exclude  all  consideration  of  the 
value  of  the  property  saved,  if  the  Euphrates  should  suc- 
ceed in  getting  the  Lady  Jocelyn  off  the  shoal.  We  are  not, 
therefore,  in  this  case  relieved  by  any  special  agreement 
between  the  parties  from  the  necessity  of  estimatiDg  for 
ourselves  what  is  a  sufficient  remuneration  for  the  services 
rendered  by  the  Euphrates  to  the  Lady  Jocelyn  on  the 
occasion  in  question. 

The  Court  of  Admiralty  has  not  attempted  to  lay  down  •t 
any  definite  rules  as   to  the  amount  to  be    awarded  in 
salvage  cases.     The  circumstances  vary  too  much  in  differ- 
eut  cases  to  allow  of  definite  rules  on  the  subject ;  but  the 
general  principles  by  which  the  Court  is  governed  in  esti- 
mating the  value  of  salvage  services  are  well  settled ;  and  the 
matters  which  the  Court  is  bound  to  weigh  and  consider 
with  the  view  of  endeavouring  to   fix   a  just  amount   of 
reward  are  the  time,  the  labour,  the  skill  and  enterprise  of 
the  salvors,  the  risk  incurred  by  them  and  the  value  of  the 
property  engaged  in  the  salvage  service  on  the  one  hand, 
and  on  the  other  the  degree  of  danger  from  which  the  pro- 
perty is  rescued  and  the  value  of  that  property  ;  remember- 
ing also,  to  use  Dr.  Lushington's  language  in  the  Otto  Her- 
manj(a)  "that  the  (llourt  always  looks  in  the  particular 
circumstances  of  the  case  to  see  if  the  reward  is  adequate 
to  encourage  assistance  in  future  cases." 

In  the  present  case  there  is  happily  very  little  dispute 
about  the  facts.  At  about  a  quarter  to  four  in  the  after- 
noon of  the  22nd  January  the  Zek2y  t/bce^yn  struck  on  the 
Pulicat  shoal,  she  being  then  under  steam  and  wHh  canvas 
on  two  masts.  Her  engines  were  immediately  put  at  full 
speed  ahead,  for  5  minutes  or  more,  and  were  then  reversed 
at  full  power  but  without  effect ;  and  she  remained  on  the 
shoal  till  about  ^  to  5  the  following  afternoon.  She  was  dis- 
charging cargo  from  half  past  seven  in  the  evening  till  four 
in  the  morning,  and  again  from  about  six  till  she  came  off 
the  shoal.    That  evening  she  was  unable  to  cany  out  an 

(a)  33  L.  J.  Ad.  191. 
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M  ^^&^24  '"^^^^  ^  ^^^  boats  lowered  for  the  purpose  were  swamped : 
but  the  following  momiDg  she  did  so.  About  seven  in  the 
evening  a  message  was  despatched  to  Madras  for  the  assist- 
ance of  a  steamer  and  on  the  following  morning  at  9-30  the 
JEuphrates  came  up.  A  hawser  of  the  Euphrates  was  sent 
on  board  the  Lccdy  Jocdyn  and  having  been  made  fast  the 
Euphrates  began  towing  about  eleven  and  continued  tow- 
ing till  one  o'clock  but  not  at  full  power.  One  Captain 
says  that  the  hawser  parted  and  was  an  old  one  and  not 
sound.  The  Captain  of  the  Euphrates  says  it  was  a  good 
sound  hawser  but  not  large  or  strong  enough  to  enable  him 
0  to  steam  at  full  power  though  he  thinks  that  during  fche 
first  towing,  between  eleven  and  one,  the  Lady  Jbce/yn  bad 
moved  a  little.  But  the  difference  as  to  the  hawser  is  not 
very  material.  A  stronger  one  was  furnished  by  the  Lady 
Jocelyn,  and  then  for  two  hours  the  Euphrates  towed  again 
at  full  power.  During  this  period,  according  to  the  evidence 
of  her  Captain,  the  Lady  Jocelyn  moved  300  or  400  feet,  or 
as  the  Captain  of  the  Euphrates  pute  it,  two  cables  length. 
At  about  half  past  three  the  latter  states  that  the  Lady 
Jocelyn  was  evidently  coming  afloat  and  then  he  eased  his 
engines  and  bore  to  the  northward  and  did  what  was 
necessary  in  his  judgment  to  avoid  a  collision.  This,  we 
think,  accounts  sufficiently  for  the  statement  of  Captain 
Stewart,  that  for  the  last  three  quarters  of  an  hour  before 
the  Lady  Jocelyn  came  off  the  Euphrates  was  not  towing. 
Thus  it  appears  that  the  Euphrates  was  actually  engaged 
only  between  eight  and  nine  hours  and,  the  weather  being 
quite  fine  the  whole  time,  it  cannot  be  said  that  any  special 
risk  was  incurred.  But  the  proximity  to  the  Pulicat  shore 
and  to  the  Lady  Jocelyn  during  the  performance  of  this 
service  (the  wind  blowing  towards  the  shore)  was  neces- 
sarily such  as  to  involve  some  degree  of  risk.  Not  immedi* 
ate  risk  but  that  which  Dr.  Lushington  in  the  EUa  Con- 
stance(a)  describes  as  ''  a  possible  contingency  that  serious 
consequences  might  have  ensued ;"  if,  for  example  her  machi- 
nery had  got  disabled  or  bad  weather  had  come  on.  Thea 
her  value  also  was  considerable  (£30^000)  her  cargo  being 
worth  about  £35,000  morCi  and  the  number  of  persons  em- 
ployed large — viz.^  the  captain,  3  mates,  3  engineers,  a  clerk 

(a)  33  L.  J.  Ad.  193. 
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S  5  firemen  and  lascars ;  and  these  are  cii*cumstances  to  be  con-       ^  865. 

sidered  ;  for  the  Court  must  include  in  its  award  not  only  -^5! ^ 

a  reasonable  remuneration  to  the  owners  for  the  services  of 
the  vessel,  but  a  reasonable  remuneration  also  to  each  person 
engaged  for  the  services  rendered  by  him. 

But  now  what  was  the  condition  of  the  Lady  Jocelyn  ? 
That  she  was  in  peril  is  not  denied,  but  Mr.  Franklin  and 
Mr«  Dalrymple  tell  us  that  in  their  opinion  she  was  not  in 
great  peril ;  and  they  concur  in  opinion  with  Captain 
Stewart  that  probably  by  further  lightening  her  and  work- 
ing her  own  engines  she  would  have  come  off  the  shoal 
even  without  assistance,  Mr.  Franklin  thinks  in  a  few 
more  hours  probably,  but  Mr.  Dalrymple  finds  it  impossi- 
ble to  say  how  long  the  operation  of  getting  herself  off 
would  have  occupied.  It  does  not  seem  to  us  very  necessary 
to  enter  into  these  speculations.  So  long  as  the  Lady 
Jocelyn  was  on  the  shoal,  she  was,  we  venture  to  think,  in 
a  position  of  veiy  considerable  peril  The  prevalent  wind 
at  that  season  of  the  year  is  from  the  N.  and  N.  E.,  and  it 

appears  clearly  from  the  evidence  of  the  Master  Attendant 
that  if  it  had  begun  to  blow  hard  the  Lady  Jocelyn  could 

never  have  got  off  that  shoal.  The  case  is  one  not  perhaps  of 
very  imminent  danger  but  one  of  great  urgency,  and  it  can- 
not be  doubted  that  it  was  of  the  utmost  importance  that 
there  should  be  no  loss  of  time  in  rescuing  her,  if  possible, 
from  that  position.     And  it  is  the  great  power  possessed  by 

steam  boats  of  rendering  services  with  rapidity  which  is 
noticed  by  Dr.  Lushingtonin  the  Ella  Constance  case  as  that 
which  entitles  them  to  a  higl\er  rate  of  reward  than  other, 
vessels. (c)  That  the  Lady  Jocelyn  was,  in  fact,  resciied  from 
a  position  of  considerable  peril  by  the  timely  exertions  of 
the  Euphrates,  we  do  not  entertain  any  doubt ;   and  seeing 

that  the  value  of  the  property  saved  is  no  less  than  £102,000, 
we  think  that  having  reference  to  the  decisions  in  the  High 
Court  of  Admiralty  in  similar  cases  (such  as  the  Himalaya 
before  Dr.  Lushington  in  1858,  (d)  and  the  William  Beck/ord 
before  Sir  William  Scott  in  1800)  (e)  we  should  not  be  justi- 
fied in  awarding  less  than  Rupees  12,000  which  we  consider 
a  fair  but  moderate  amount  of  remuneration  for  the  services 
rendered.  We  must,  therefore,  pronounce  against  the  tender 
and  award  Rupees  12,000  with  costs, 
(o)  33  L.  J.  Ad.  193,     (cQ  1  Swi^by  515,      (4)  3  CL  Kobioaon  355« 

wl 
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Special  Appeal  No.  6  of  1865. 

Dantulu'bi  Ra'yappara'z Appellant. 

Mallapubi  Ra'tudu  add  others BeepondetUs^ 

Plaintiff  sued  to  enforce  »  giffctohimof  immoveable  property 
by  a  woman  living  \\Tn\eT  his  gnatxlianship  a«  against  her  husband. 
BeJd  that  such  taking  of  the  woman's  property  by  her  kinsmau  if 
wholly  repugnant  to  Hindu  Law. 

Qnsere,  Can  a  woman,  without  the  consent  of  her  husband, 
during  coverture ,  absolutely  alienate  her  own  landed  property? 

1865.       rpHIS  was  a  special   appeiJ  from  the  decision  of  J.  R. 
Marc  I — .     j^     Kindersley,  the  Acting  Civil  Judge  of  Rajahmundry, 

to.  A.  Ao,  o  s 

of  1865.  in  Appeal  Suits  Nos,  316  of  1863  and  48  of  1864,  reversing 
the  decree  of  the  Principal  Sadr  Amln  in  Original  Suit 
No.  50  of  1862. 

» 

Sloan,  for  the  special  appellant^  the  plaintiff. 

SrCnvvdaacJidriydr,  for  the  3rd  special  respondent,  the 
3rd  defendant. 

The  Court  delivered  the  following 

Judgment  : — This  is  a  suit  to  enforce  a  gift  to  plaintiff 
by  a  woman  living  under  his  guardianship  as  against  her 
husband. 

The  separate  property  of  the  woman  was  denied,  but  the 
Civil  Judge,  on  the  ground  that  the  Inam  Commissioner's 
puttah  was  conclusive  upon  that  subject,  declined  entering 
upon  that  question  ;  and,  if  his  decree  against  the  plaintiff  is 
net  sustainable,  it  will  be  necessary  to  direct  an  inquiry 
upon  that  matter,  as  we  have  several  times  held  this  view 
of  the  Inam  Commissioner's  functions  to  be  unsustainabJe. 

4 

The  Judge  dismissed  the  plaintiff's  suit,  because  he  held  the 
gratuitous  alienation  of  the  woman's  special  property  unen- 
forceable against  the  husband. 

(a)  Fr«Miit ;  Holloway  and  lonoB,  J  Jr 
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As  to  the  absolate  power  of  the  woman  to  alienate       1865. 
her  special  property,  KuUamm&l  V.  Kuppu  Pillai  (h)  was  -^r-^ — ^~~§* 
quoted.     The  only  point  absolutely  decided  in  that  case     0/1865.  , 
was  that  a  person   ousted  from    property   was  entitled, 
under  Section  15  of  the  Limitation  Act,  to  be  replaced  in . 
possession  if  he  applied  within  six  months.    The  case  was 
absolutely  decided  upon  this  simple  principle. 

With  the  vieWy  however,  of  preventing  further  liti- 
gation, the.Court  laid  down  the  following  proposition,  which 
is  the  result  of  the  judgment: — A  widow  is  not,  as  to 
her  separate  property,  subject  to  the  restrictions  upon 
alienation,  that  clearly  apply  to  property  which  she  takes 
through  her  husband  upon  the  death  of  that  husband. 
Taking,  therefore,  either  the  point  actually  decided  in  that 
case  or  the  question  upon  which  the  Court  expressed  its 
opinion,  the  present  case  is  wholly  different,  and  keeping 
in  view  the  following  passage  from  Colebrooke  (Obi.  Sec. 
611)  which  was  not  quoted  in  thq  argument,  "  and  she  is 
subject  to  his  control  even  in  regard  to  her  peculiar  and 
separate  property,"  a  passage  written  by  this  greatest  of  all 
authorities  with  all  the  texts  from  Jimuta  Vdkana  and  his 
own  Digest  before  him,  and  looking  also  at  the  repeated 
texts  of  Hindu  Law  as  to  the  absolute  dependence  as  to 
every  act  of  the  woman,  and  at  the  fact,  abundantly  clear 
from  the  history  of  our  own  law,  that  so-called  absolute 
property  is  quite  consistent  with  restricted  power  of  alien- 
action,  and  that  this  is  still  more  conspicuously  the  case 
with  the  Hindu  Law,  we  could  not,  without  the  greatest 
consideration,  conclude  that  a  woman  can,  without  the  con- 
sent of  her  husband,  during  coverture,  absolutely  alienate 
even  her  own  landed  property. 

HerOi  however,  it  is  not  necessary  to  decide  this  ques- 
tion, because  it  is  quite  clear  that  this  taking  of  the 
woman's  property  by  the  plaintiff,  her  kinsmaui  is  wholly 
repugnant  to  the  Hindu  Law. 

The  Mitdcshara  (Cap.  II.  Sec.  11,  Articles  32  and  33) 
Bhows  that  for  certain  urgent  needs  the  husband  may  lake 
the  woman's  separate  property,  but  that  any  other  relative 

(6)  1  Mad.  fl«  C.  R.  85. 
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1865.      lEfho  takes  it  is  to  be  punished  for  theft ;  and  the  DayaJbhdga 
^  ^  ^^  g  (Cap.  IV.  Sec.  1,  Articles  23  and  24),  while  as  is  usual  with 
cf  1865.     authors  of  that  school  asserting  a  more  extensive  power,  still 
renders  it  obligatory  uppn  her  relative  so  taking  her   pro- 
,  perty  even  with  her  consent  to  restore  it  when  he  becomes 
rich.    It  is  quite  dear,  toO)  from  the  context  that  the  taking 
must  be    only  upon  the  ground  of  urgent  and  proved 
necessity.    ThiS)  therefi>re,  is  a  case  in  which  without  any 
allegation  of  necessity,  if  such  necessity  could  in  the  life- 
time of  the  woman's  husband  avail  the  plaintiff,  he  seeks 
through  the  agency  of  thb  Courts  to  do  that  which  the 
Hindu  Law  wholly  forbids  his  doing — take  to  himself  the 
property  of  his  kinswoman. 

Looking  at  the  existent  guardianship,  whether  self' 
imposed  or  not  we  are  not  informed^  it  is  quite  clear,  that 
it  would  be  difficult  to  estaUish  a  contract  against  the 
woman  and  equally  difficult  to  conclude  that  there  was 
such  freedom  of  will  as  could  alone  render  a  contract  valid. 
The  transaction,  so  far  as  these  pleadings  disclose  it,  would 
be  one  of  very  doubtful  efficacy.  On  those  grounds,  there- 
fore, we  dismiss  this  special  appeal  with  costs. 

Appeal  dismissed. 
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lappellate  ^urfoHtetton  (a) 

Special  Appeal  No.  71  of  1866. 

Ibba*i  Byabi Appellant 

Revd.  H.  A.  Kaundinya. Respondent 

Where  the  plaintiff  alleged  that  he  was  in  possession  of  property 
and  prayed  the  Court  to  cause  the  registry  to  be  altered  into  his  name, 
without  alleging  that  the  proi)er  authorities  had  improperly  refused  to  * 

make  the  ciutry,  and  without  joining  as  a  defendant  the  only  person 
who  had  power  so  to  do :  J3dd  that  the  plaintiffs  suit  ought  to  have 
been  dismissed, 

THIS  was  a  special  appeal  from  the  decision  of  M.  J.       1865. 
Walhouse,  the  Civil  Judge  of  Mangalore,  in  Appeal  Suit  ■^''^'^T'n 
]No.  334  of  1863,  confirming  the  decree  of  the  Principal'   o/ Jses, 
Sadr  Amin  in  Original  Suit  No.  18  of  1861. 

SrinivdeachdHydr,  for  the  special  appellant,  the  fifth 
defendant. 

G.  E.  Branson,  for  the  special  respondent,  the  plaintiff. 

The  Court  delivered  the  following 

Judgm^t: — In  this  case  the  plaintiff  alleged  that  he 
waa  in  possession  of  the  property  and  prayed  the  Court  to 
cause  the  registry  to  be  altered  into  his  name.  This  too  he 
did  without  any  allegation  that  the  proper  authorities  had 
improperly  refused  to  make  the  entry,  and  without  joining 
the  only  person  who  had  power  to  do  the  act. 

A  Court  proceeding  on  proper  principles  would  at  once 
have  told  the  plaintiff  to  be  satisfied  with  his  possession 
and  not  attempt  to  put  the  Court  in  motion.  Either  the 
plaintiff  has  all  that  the  Court  can  give  him  or,  not  having 
got  possession,  he  is  seeking  to  obtain  it  indirectly  and 
procure  improper  advantage  by  depriving  defendants  of  the 
shield  which  their  possession  would  rightfully  afford  them. 
In  every  point  of  view  such  suits  should  not  be  permitted, 
as  this  Court  has  frequently  decided. 

In  this  case  possession  has  been  asserted  on  both  sides.' 
With  the  sort  of  evidence,  oral  and  documentary,  presented 
to  our  Courts,  the  decision  of  suits  is  quite  difficult  enough, 

(a)  f  leeeat :  Frero  and  HoUoway;  J  J. 
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1865.  even  where  the  admitted  fact  of  possession  narrows  the 
S  A  No  fi  ^^^S^  ®^^  simplifies  the  nature  of  the  inquiry.  Such  suits 
of  1865.  as  these,  by  persons  alleging  that  they  have  possession 
which  has  not  been  disturbed,  are  wholly  unauthorized  by 
the  law,  and  would,  if  permitted,  compel  the  Court  to  embark 
upon  an  inquiry  of  a  purely  speculative  character.  It  is 
as  much  reason  as  law  to  tell  the  person  in  possession  that 
he  has  no  right  to  resort  to  the  Courts. 

We  trust  that  the  principles  here  laid  down  will  be 
followed  by  all  the  Courts  in  Canara»  in  which  suits  of  the 
simplest  ehan^cter  are  by  the  procedure  of  those  Courts,  on 
which  we  have  frequently  animadverted,  so  confused  with 
extraneous  matter  that  it  becomes  all  but  impossible  to 
understand  what  is  the  matter  in  dispute. 

The  decrees  of  the  Low^  Courts  will,  therefore,  be 
reversed  but  without  costs  and  without  expressing  any 
opinion  as  to  the  possession  of  or  the  title  to  the  property. 

Appeal  alUmtd^ 
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appellate  SurisOiirtton  (a) 

Special  Appeal  No,  72  of  1865. 

Pa'pammal ^ Appellant 

Ba'maswa'mi  Chetti - Reepondent 

Plaintiff  brought  a  suit  to  procure  delivery  to  her  of  a  share  of 
land  purchased  with  money  Rubject  to  the  provisions  of  a  deed  of  parti- 
tion executed  by  her  husband  and  the  undivided  members  of  his 
family.  PlaintifTa  husband  has  been  since  1654  absentia  a  foreign 
country. 

E^d  tbat  the  plaintiff  sufficiently  represented  her  absent  and 
divided  husband  to  enable  her  to  sue  for  his  share. 

THIS  was  a  special  appeal  from  the  decision  of  G.  Ellis,       ^^v^'i 
the  Civil  Judge  of  Cuddalore,  in  Appeal  No.  161  of  ^TaT'^oTt^ 
1862,  reversing  tfie  decree  of  the  District  Munsif  of  Cudda-     ^/  ^^^^' 
lore,  in  Original  Suit  No.  2,061  of  1860. 

The  special  appellant,  the  plaintiff,  appeared  in  person. 
Miller,  for  the  special  respondent,  the  first  defendant. 

The  Court  delivered  the  foUowiug 

Judgment  : — This  was  a  suit  brought  by  plaintiff  to 
procure  the  delivery  to  her  of  a  share  of  land  alleged 
to  have  been  purchased  with  money  subject  to  the  provi- 
sions of  a  partition  deed  executed  by  her  husband  and 
the  undivided  members  of  his  family.  It  appears  that  the 
husband  has  been  since  1834  absent  in  a  foreign  country. 

The  Munsif  considered  the  defence  of  first  defendant 
that  there  had  been  an  assignment  of  the  property  to  him 
false  and  decreed  for  plaintiff. 

The  Civil  Judge  reversed  this  decree  because  the  hus- 
band had  not  been  absent  sufficiently  long  to  raise  a  pre- 
sumption of  his  death. 

It  seems  to  us  that  the  real  question  is  not  whether  the 
inheritance  has  devolved  upon  the  plaintiff  by  her  husband's ' 
death,  but  whether  in  his  absence,  with  the  statute  of  limi- 
tations continuing  to  run  against  him,  she  is  justified  in 

(a)  Present :  Frere  and  Holloway,  J  J. 
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1865.  suiBg  for  the  protection  of  his  present  and  her  prospective 
o  /'^o  72  rights  as  against  his  fonner  co-parceners  from  whom  he  is 
of  1865.  now  divided.  That  the  wife  represents  for  many  purposes 
her  absent  husband  and  in  the  most  solemn  transactions 
there  can  be  no  question.  In  the  Ramnad  case,  (a)  we  exem- 
plifid  this  representation'from  the  highest  authorities.  If, 
therefore,  we  had  been  left  to  decide  this  case  solely  upon 
analc^y,  we  should  have  considered  that  the  wife  sufficiently 
represented  the  absent  and  divided  husband  to  entitle  her 
to  sue  for  his  share. 

There  is,  however,  express  authority  upon  which,  as  it 
seems  to  us,  her  right  is  unquestionable.  In  Colebrooke's 
Digest,  p.  575,  Sec.  460,  Vishnu  says  '*  The  king  should  guard 
the  property  of  an  infant  and  the  effects  of  the  husband  and 
wife  in  the  absence  of  the  husband."  This  passage,  explain- 
ed by  the  context,  shows  that  it  is  for  the  king  to  guard 
the  property  of  the  husband  and  wife  in  the  absence  of  the 
husband,  unless  the  husband  has  co-parceners,  for  in  case  of 
the  existence  of  such  co-parceners,  Section  453  shows  that  it 
is  their  duty  to  keep  the  share  of  the  absent  co-parcener 
in  tact.  If  it  is  the  duty  of  the  king  to  guard,  it  must  be 
the  duty  of  the  Courts  of  Justice,  which,  in  such  matters, 
represent  the  king,  to  do  so,  and  it  seems  to  us  that  this  is 
a  clear  authority  for  the  present  suit.  The  husband  is 
absent,  the  persons  against  whom  the  property  is  to  be  pro- 
tected are  of  course  the  divided  co-parceners,  and  we  are 
of  opinion  that  it  would  be  a  positive  denial  of  justice  to 
refuse  to  the  wife  a  right  of  action,  the  right  of  representing, 
the  necessity  for  guarding  which  the  law  has  imposed  upon 
the  king. 

We,  therefore,  reverse  the  decree  of  the  Civil  Judge 
upon  this  preliminary  point,  and  remand  the  case  for 
decision  upon  the  facts. 

The  costs  of  this  appeal  will  be  paid  by  the  party 
finally  unsuccessful,  and  the  Civil  Judge  will  so  provide 
in  his  decree. 

&viM  remaTided, 

(a)  2  H,  C.  Rep.  206r 
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appellBtt  ^urijsUirttoii  (<^) 

Special  Appeal  No.  360  of  1864. 
Na'gappa  Udapa...... Appellant 

m 

SuBBA  Sa'stet Beapondent 

An  adoption  by  a  widower  is  valid  according  to  Hindu  Law. 

THIS  was  a  special  appeal  from  the  decision  of  Sriuivasa       1865. 
Row,  the  Principal  Sadr  Amin  of  Mangalore,  in  Ap-  ^^^  ^^' 
peal  No.  271  of  1863,  confirmiDg  the  decree  of  the  Court  of    of  1864. 
the  District  Munsif  of  Kundapur  in  Original  Suit  No.  220 
of  1859. 

Srimvdaackdriydr,  for  the  special  appellant,  the  1st 
defendant. 

TirumaJUichdriydr,  for  the  special  respondent,  the 
plaintiff. 

The  Court  delivered  the  following 

Judgment  .— *This  was  a  suit  to  recover  the  property 
of  Kristna  Sistry,  the  plaintiff's  uncle,  now  deceased. 

The  Ist  defendant,  as  father  and  natural  guardian  of 
the  2nd  defendant  a  minor,  pleaded  that  Kristna  S&stry 
adopted  the  2nd  defendant  during  his  life-time,  and  that  the 
latter  is,  therefore,  entitled  to  the  estate  of  the  deceased, 
whose  family  was  tiivided  from  that  of  the  plaintiff. 

The  District  Munsif  passed  judgment  in  favor  of  the 
plaintiff  on  the  ground  that  the  late  Kristna  S4stry  was  a 
widower,  and  consequently  by  Hindu  Law  incompetent  to 
adopt.  This  decision  was  confirmed  in  appeal  by  the 
Principal  Sadr  Ami n. 

In  this  case  the  Principal  Sadr  Amin  has  expressly 
found  that  the  adoption  of  the  2nd  defendant  by  the  late 
Kristna  S&try  actually  took  place.  The  only  question  before 
us  is  whether  this  adoption  must  be  held  to  be  invalid  on 
the  ground  that  Kristna  S&stry  was  at  the  time  a  widower. 

(a)   Present ;  Frere  and  Innea,  J,  J' 

X  1 


d6S  MADRAS   HIGH  COUBT  BEPO&T^. 

1865.  On  this  point  we  observe  that  the  opinion  which  the 

y-~^j^^-ggj^  Principal  Sadr  Amln  has  formed  with  reference  to  the 
of  1864.  subject  appears  to  be  founded  chiefly,  if  not  entirely,  on  a 
passage  in  Mr,  J  antics  Strangers  Manual  of  Hvadu  Law, 
Section  61,  in  which  he  quotes  as  his  authority  the  Datta 
Mimaoiaa' otSomviTi&ih,  We  cannot  find,  however,  that  this 
latter  work  has  been  regarded  at  anytime  as  of  much  weight 
on  points  of  Hindu  Law,  nor  is  it  specified  by  Mr  Justice 
Strange  himself  among  the  authorities,  of  which  a  list  is 
given  at  the  commencement  of  his  MantJud.  On  the  other 
hand,  the  views  expressed  on  this  point  by  Sir  Thomas 
Strange,  Vol.  I,  page  6  5,  Ed.  1825  ;  by  Sir  W.  H.  Macnaghten, 
Chapter  VJ,  "  Of  adoption"  page  66 ;  by  Colebrooke  in  his 
Digest,  Vol.  Ill, page  252  ;  and  by  SouOierland  in  his  Trea- 
tise on  the  Law  of  Adoption  ;  Appendix,  Note  IV,  are  all 
opposed  to  that  now  enunciated  by  the  Principal  Sadr  Amio, 
and  are  in  favor  of  the  validity  of  an  adoption  made  by  a 
widower. 

We  think,  therefore,  that  the  pleader  for  the  plaintiff 
has  failed  to  make  out  his  case,  or  to  show  that  an  adop* 
tion  by  a  widower,  as  in  this  instance,  pi-esents  any  excep- 
tion to  the  general  rule  of  Hindu  Law,  which  allows  the 
privilege  of  making  such  adoption  to  one  destitute  of 
legitimate  male  issue. 

We  resolve  accordingly  to  reverse  the  judgment  of  the 
Principal  Sadr  Amin  and  to  dismiss  the  claim  of  the  plaintiff 
for  the  recovery  of  the  estate  of  the  late  Kristna  Saatry,  as 
against  his  adopted  son  the  2nd  defendant.  The  costs  of 
suit  will,  however,  be  charged  to  the  respective  parties 
throughout  the  entire  case. 

Appeal  allowed. 
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appellate  Suriamirtioirca) 

Regular' Appear  No.    26  of  1 S6  2. 

Sri  Gajapaty  Hari  Krishna  Dev'i  Ok' sjj...^. Appellant. 
Sri  Gajapaty  Hadhika  Patta  Maha'Dic'vi  )    „         ,    ^ 

Garu  •  •      ..  .  f    ■^•^^O^ciem. 

Regular  Appeal  No.  52  of  1863. 

Sri   Gaga'paty  Nilamani   Patta   Maha'  \  .       ,,     , 
Devi  Garu "^Appellant. 

Sri  Gajapafy  Rai>hika  Patta  Maha'De'vi  \  n  i    ^ 

Garu  and  another ^Respondents. 

The  illegitimate  son  of  one  of  the  mixed  classes  between  the  second 
and  third  of  the  regenerate  classes  has  no  title  to  inherit  by  the- 
ordinary  rules  of  Hindu  .Law, ^nd  the  circumstance  that  the  father 
was  illegitimate  does  not  alter  the  law. 

An  agreement  entered  into  by  two  brothers,  who  never  were 
constituted  bjr  Hindu  Law  members  of  an  undivided  family,  provided 
for  the  mode  in  which  self-acquired  propertv  to  a  moiety  of  which 
they  were  each  entitled  should  be  managed  during  their  lives,  for 
the  right  of  survivorship,  and  for  its  descent  upon  the  death  of 
the  survivor.  One  cUose  of  the  agreement,  literally  translated,  was  in 
these  words:—"  To  the  married  wives  of  both  of  us  if  thei'e  is  not  male 
offspring  in  the  event  of  there  being  sons  not  born  in  wedlock  must 
divide  into  equal  shares  for  their  a*vn  benefit*'  Upon  the  oonstruotioa 
of  this  clause,  A^ci^that  the  estate  was  to  be  equally  divided  amongst 
the  wives  and  the  sons  born  in  concubinage* 

THESE  were  regular  appeals  from  the  decbion  of  T.  J.      i865. 
Knox,  the  Civil  Judge  of  Chicacole,  in  Original  Suits  ^P^^  ^^« 
Nos.  62  and  72  of  1861.  o/  loeta^ 

it.  A.  No.  52 

Mayne,  •  0.  E.  Branson,  Slown,  and  Srinivdaachdriydr     of  1863. 
appeared  for  the  {parties. 


The  Court  delivered  the  following 


e» 


Judgment  : — These  are  regular  appeals  from  decrees  of 
the  Civil  Judge  of  Chicaoole.  The  question  at  issue  in  both 
of  them^is,  the^proper  mode  of  disposing  of  an  estate  called 
the  Tekkily  estate. 

In  26^of  1862  the  plaintiff  allies  himself  a  son  of  the 
deceased  Gopin&dha  D^vu,  the  person  last  seized,  by  a 

(a)  Present :  Frere  and  Holloway,  J  J. 
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1865.  GSndharva  marriage,  He  however,  alleges  himself  an  illegi- 
K,  A.  iVo"^  timate  son  of  the  deceased  and  claims  to  succeed'by  the 
of  1862,  and  terms  of  a  certain  agreement,  dated  29th  July  1844, 

of  1863.  The  defendant,  the  widow  of  Gopin&dha,  answered 

that  plaintiff  was  not  the  son  by  a  Gdndharva  marriage, 
but  by  a  concubine,  and  contended  that  so  long  as  there 
are  widows  lawfully  married  by  the  terms  of  the  agree- 
ment, the  property  cannot  descend  to  illegitimate  sons^  She 
further  contended  that  the  agreement  could  not  be  binding 
upon  her. 

The  Civil  Judge  dismissed  the  suit.  He  seemed  to 
consider  that  Qopinadha  was  not  a  Kshatriya,  but  that  he 
was  reputed  to  be  one,  that  the  circumstances  rather 
affected  his  purity  of  breeding  than  his  caste.  As  to  the 
agreement,  he  considered  that  its  construction  was  in  favor 
of  plaintiff,  but  that  it  could  not  be  intended  to  disinherit 
the  widow  and  the  female  issue  ^  moreover  he  seems  to 
consider  that  it  wo^d  not  be  binding  as  against  the  widow. 
He  further  considered  that,  even  if  plaintifi^s  father  was  an 
outcast  or  a  Sudra,  plaintiff  could  inherit  only  on  the 
failure  of  daughters  or  daughter's  sons. 

The  Suit  No.  52  of  1863  was  brought  by  the  widow 
of  one  Krishnachandra  D^vu  to  recover  from  one  Patta 
Mahad^W,  widow  of  one  Qopinddha  D^vu,  one-half  of  the 
zemindari  of  Tekkdiy  with  mesne  profits  which  plaintiff' 
assessed  at  Rupees  46,876-12-0.  The  plaintiff  alleged  that 
Krishnachandra  and  Gopinddha  by  arrangement  between 
them  were  each  entitled  to  the  enjoyment  of,  and  did 
actually  enjoy,  one-half  of  the  zemind4rL  She  further 
alleged  that,  owing  to  fraudulent  contrivance  on  the  part 
of  the  defendant,  the  estate  property  was  by  the  late  Sadr 
Court  put  into  defendant's  possession. 

The  defendant^  admitting  the  execution  of  the  agree- 
ment allegeJy  stated  that  its  effect  was  to  make  Gopin&dha^ 
the  survivor,  the  sole  owner,  and  that  he  having  died,  she 
as  his  widow  succeeds,  and  that  the  plaintiff  is  not  entitled 
to  any  share. 

The  Civil  Judge  held  the  two  deceased  Zemindars  to 
be  members  of  an  undivided  Hindu  family,  and  negativing 
the  allegation  of  division,  he  dismissed  the  suit  with  costs* 
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The  question  for   our  decision  is,  whether  the  two      1865. 
husbands  deceased  were  undivided  brothers  in  the  sense  /g,  a.  No,  26 
of  Hindu  Law,  or  whether  they  became  so  by  the  contract  of  1862,  and 
entered  into  between  them.  of  \  gea. 

The  property  was  the  self-acquisition  of  Padman^bha 
D^vu,  the  father  of*  the 'husbands  both  of  plaintiff  and 
defendant.  Upon  his  death,  in  consequence  of  the  assumed 
illegitimacy  of  the  two  sons,  the  property  was  put  into  the 
possession  of  Nila  Patta  Mah&devi,  his  regularly  married 
wife.  Oopin&dha  who  had  arrived  at  manhood  was  not 
inclined  to  accept  this  position,  and  the  property  being 
much  encumbered,  and  being  about  to  be  brought  to  a  sale^ 
Patta  Mahid^vi  on  26th  November  1838  addressed  to  the 
Collector  of  Qanjam  a  petition  to  the  terms  of  which  both 
Qopin4dha  and  Krishnachandra  assented.  After  reciting  that 
she  had  reconciled  her  two  sons  (they  were  her  husband's 
sons),  she  declares  them  equally  entitled  to  the  Tekk&ly 
zemindari ;  that  the  whole  management  is  to  be  held  by 
Gopin&dha  until  Krishnachandra  attains  his  majority ;  that 
then  one-half  shall  be  given  up  to  him  and  one-half  retained 
as  his  own  by  Oopinadha.  It  then  goes  on  to  provide  for 
the  expenses  of  the  household  of  each  of  them  and  for  the 
equal  division  of  the  surplus  after  the  discharge  of  these 
and  other  expenses.  The  whole  title  therefore  of  Gopinadha 
and  Krishnachandra  aiiose  from  this  deed  of  gift.  The 
estate  was  not  one  of  inheritance  which  descended  to  them 
as  undivided  bi others  according  to  the  rules  of  Hindu  Law. 
These  rules  have  manifestly  therefore  no  application  to  the 
question  before  us.  The  nature  of  the  est^ite  taken  is  to 
be  determined  by  the  terms  of  the  deed  of  gift.  In  the 
construction  too  of  such  deeds,  the  disposition  of  the  Courts 
should  be,  as  it  is  in  English  Courts,  to  incline  against  the 
construction  that  the  deed  was  intended  to  create  a  joint 
tenancy  with  the  consequent  hardships  of  the  right  of 
survivorship.  The  case  is  wholly  different  from  that  of  a 
family  rendered  undivided  by  the  incidents  of  birth.  This 
rule  of  constructipn,  however,  is  not  in  the  present  case 
required.  This  is  no  grant  of  an  estate  to  two  without 
i^ords  of  sevei*ance.  On  the  contrary,  the  whole  agreement 
distinctly  shows  that  each  of  the  donees  was  entitled  to  a 
half,  and  that  the  half  was  to  be  positively  delivered  on  the 
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1865.  attainment  of  his  majority  to  Krishnachandra,  who  was  in 
R  A^No  26  ^^  meantime  to  have  a  share  equal  to  that  of  Gopinidha 
of  1862,  and  in  tbe  net  income  of  the  estate.    The  only  unity  is  that  of 

R  A    No  52  I  y 

0^  1863.    ni^'nagement.    This  deed  of  gift  therefore  clearly  vested 

"^  one-half  of  the  zemindari  in  each  of  the  brothers. 

• 
The  next  document  to  be  considered  is  the  agreement 

between  the  two  Zemindars,  dated  29th  July  1844.  This 
documient  recites  that,  to  prevent  inconvenience  of  various 
kinds,  the  division  into  two  parts  should  be  postponed,  that 
the  orders  to  be  issued  should  still  i-un  in  the  name  of 
Gopinida,  but  that  both  of  them  should  manage  revenue 
affairs,  sign  receipts,  and  remit  the  collections  to  the  common 
treasury  when  they  amount  to  Rupees  2,000.  This  deed 
still  recognizes  the  present  right  of  each  to  a  half  share  and 
provides  for  each  of  the  parties  maintaining  a  revenue  esta1> 
lishment  out  of  the  common  fund.  There  ia  then  a  pro- 
vision for  the  event  of  the  elder  predeceasing  the  younger> 
but  the  event  which  actually  happened,  ^at  of  the 
younger  predeceasing  the  elder,  is  not  in  terms  provided  for, 
but  the  words'*  if  any  one  of  us  or  any  of  our  sons  by  oui- 
legal  wives  should  succeed  to  the  taluk  under  the  aforesaid 
terms"  show  the  plain  intent  that  the  survivor  of  them 
should  for  his  life  inherit  the  whole  property. 

The  Civil  Judge  considered  the  evidence  to  show  that 
each  had  managed  his  own  portion,  but  that  there  had  been 
no  legal  division.  It  seems  tolerably  clear  that  this  is  the 
case,  but  it  is  comparatively  unimportant,  because  it  seems 
abundantly  clear  that  they  never  by  Hindu  Law  constituted 
an  undivided  family,  and  that  their  status  by  the  deed  of 
gift  and  by  their  own  agreement  was  clearly  not  that  of 
joint  tenants.  Each  had  a  vested  interest  in  a  half  share, 
but  they  chose  to  provide  by  their  agreement  for  the  right 
of  survivorship  ;  we  are  therefore  clearly  of  opinion  that  the 
decree  of  the  Civil  Judge  ia  wrong  and  must  on  this  point 
be  reversed. 

This  would  dispose  of  the  Appeal  .52  of  1863,  were 
it  not  that  the  plaintiff  in  26  of  1862  has  appeared  and 
assorted  his  rights  to  tbe  whole  estate  under  the  agreement 
of  1844{  and  it  will  be  necessary  therefore  to  deal  with  the 
questions  involved  in  that  appeal.    In  this  case  the  cj^uea* 
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tion  mainly  argued  at  the  bar  was,  the  validity  or  invali-       1865. 

dity  of  the  marriage  of  Oopin4dhawith  the  defendant,  and  p  f  ^^  "^'26 

the  right  of  the  plaintiff  to  succeed  was  put  rather  upon  the  of  1862,  and 

general  grounds  of  Hindu  Law' than  upon  the  agreement  <^^^'^'{^^^^ 

1844  about  which  very  little  was  said  in  the  agreement. 

We  have  not  therefore  had  the  advantage  of  much   assist* 

ance  from  the  bar  upon  its  construction.    Mr.    Alayne  in 

26  of  1862  said  generally  that  the  agreement  determined 

the  question  in  his  favor,  and  Mr.  Sloan  for  the  appellant 

in  52  of  1863  said  as  generally  that  by  the  agreement 

the  widows  were  to  take. 

Dealing  first  with  the  caste  of  Gopinadha,  we  cannot  but 
come  to  the  conclusion  that  his  mother  was  not  a  Kshairiya. 
We  consider  the  evidence  satidfactorily  to  show  that  she 
was  a  womkn  of  the  Karnam  caste.  The  evidence  of  the 
third  witness  for  the  plaintiff  is  peculiarly  strong.  He 
alleges,  and  has  been  nowhere  distinctly  contradicted,  that 
the  woman  was  his  own  aunt.  The  other  witnesses  for  the 
plaintiff  seem  also  entitled  from  the  definiteness  with  which 
they  have  spoken  to  more  weight  than  those  for  the 
defence.  Moreover  they  receive  the  very  important  con-o- 
boration  derivable  from  the  conduct  of  Qopin^dha,  On 
Gajapati  Padmaniibha's  death,  the  Collector  reported  that 
both  his  sons  were,  illegitimate.  The  whole  course  of 
Gopinidba's  conduct  shows  him  a  man  not  likely  to 
acquiesce  in  that  decision,  if  he  could,  at  the  period  at  which 
the  knowledge  of  the  matter  was  perfect,  successfully  dis- 
pute it.  Moreover  it  is  to  be  observed  that  the  defendant 
ia  this  case^  although  animated  by  the  desire  to  retain  the 
property,  and  with  the  desire -not  less  strong  to  assert  her 
husband  to  have  been  a  man  of  high  caste^  has  nowhere  ex- 
pressly denied  the  plaintiff's  allegation.  It  is  impossible 
therefore  not  to  be  satisfied  on  the  evidence  in  the  case  that 
Gopinddha  must  be  taken  to  have  been  the  illegitimate  son 
of  a  R&jput  by  a  woman  of  the  Karnam  caste.  Now  this 
name  is  attached  to  the  third  Hindu  caste,  the  Vaisyas,and 
also  to  any  reputed  Bijput  of  impure  caste.  His  mother 
therefore  was  a  Vaisyas  certainly,  and  perhaps  and  more 
probably  a  woman  of  a  mixed  caste,  inferior  to  the  second 
but  superior  to  the  third  of  the  castes  of  Mann.  The  whole 
subject  is  discussed  in  his  ninth  cheipter« 
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1866.  We  are  unable  to  adopt  the  view  of  the  Civil  Judge 

R  A  No  26  ^^^^  concubinage  and  connexion  by  a  G4ndharva  marriage 
of  1862,  one?  are  much  the  same  thing.  If  there  had  been  such  a  mar- 
Vi863.  riage  with  Sunni,  the  mpther  of  plaintiff,  it  would  have 
been  necessary  to  consider,  if  Gopin4dha  was  a  Kshatriya^ 
whether  that  marriage  would  not  have  been  perfectly  valid  ; 
being  clear,  however,  that  he  was  not  Kshatriya,  it  is 
plain  that  this  privilegium  of  the  second  class  cannot  attach. 
It  is  unnecessary  therefore  to  say,  and  we  do  not  say,  whe- 
ther such  a  marriage  of  a  B&jput  would  or  would  not  have 
been  valid.  We  see  no  reason,  however,  to  believe  that,  a 
marriage  ceremony  of  any  kind  took  place  between  Qopi- 
n&dha  and  Sunni.  In  our  view,  she  was  a  mere  concubine, 
and  probably  one  of  many  others,  and  the  plaintiff*  is  the 
reputed  son  of  Gopinidba  by  her.  He  is  therefore  the 
illegitimate  son  of  a  man  of  one  of  the.  mixed  classes,  be- 
tween the  second  and  the  third  of  the  regenerate  classes, 
and  this  being  so,  he  has  no  title  to  inherit  by  the  ordinary 
rules  of  Hindu  Law  (Moore's  Ind.  Ap.  Vol.  VII  p.   18.) 

We  do  not  consider  it  necessary  to  discuss  the  Sadr 
case  quoted.  It  was  based  entirely  upon  the  Pundits* 
opinions,  and  it  is  quite  clear  that,  if  it  intended  to  make  a 
different  rule  of  inheritance  because  the  father  of  the 
claimant  was  illegitimate,  it  has  been  repeatedly  overruled. 
So  far  as  the  matter  is  involved  in  the  present  question, 
the  rule  of  inheritance  ex-parte  paternd  depends  entirely 
upon  the  caste  of  the  father,  and  there  is  express  authority 
that  the  illegitimate  son  of  no  caste  above  the  Sudra  is 
entitled  to  inherit.  So  far  therefore  as  it  depends  upon  the 
ordinary  rules  of  law,  there  is  no  right  in  the  plaintiff! 

Recurring  to  the  facts  that  the  property  was  the  self- 
acquired  property  of  the  husband  of  Patta  Mah&devi,  and 
that  the  whole  title  and  interest  of  both  Eristna* 
chandra  and  Gopinadha  were  derived^firom  her  settlement, 
the  property  became  their  self- acquisition.  We  think  that 
there  can  be  no  doubt  whatever  of  the  power  of  either  of 
them  to  dispose  of  his  own  share  either  by  will  or  by  deed. 
There  seems  as  little  doubt  that  they  might  contract,  as 
they  have  done  by  this  agreement,  which  provides  for  the 
mode  of  management  during  their  lives,  for  the  right  of 
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survivorship  and  for  the  mode  in  which  upoh  the  death  of      18^< 
the  survivor  the  property  should  descend.     It  is  a  contract  ^^^[y^'^^ 
for  a  valuable  consideration  upon  which  the  contracting  of  1862,  and 
parties  acted,  and  which,  even  if  revocable,  they  never  re-     fffm^^ 
voked.    There  seems  no  reason  whatever  to  doubt  that  this 
contract  is  binding  both  upon  those  who  made  it  and  those 
who  take  or  claim  to  take  under  them  by  inheritance.    We 
have  already  disposed  of  the  objection  that  the  event  which 
actually  happened  is  not  provided  for,  and  the  questions 
upon  which  the  decision  of  this  cause  finally  depends  are : — 

I.  What  is  the  true  construction  of  the  document  ? 
What  interests  does  it  profess  to  convey,  and  to  whom  does 
it  profess  to  convey  them  f 

IL  Is  the  plaintiff  in  62  of  1863  and  be  in  26  of  1862 
entitled  to  sue  for  the  benefits,  if  any,  so  given  ? 

To  the  construction  of  this  document  we  have  given 
repeated  consideration.  It  is  so  singular  in  its  strueture» 
both  logical  and  grammatical,  that  our  opinion  has  continue 
ally  wavered,  and  we  have  had  the  advantage  of  two 
diametrically  opposite  opinions  from  an  intelligent  Telugu 
Brahmin  upon  the  construction.  Each  was  supported  by 
an  argument,  and  each  argument  was  at  the  period  of  its 
production  equally  cogent  in  the  opinion  of  its  author.  In 
truth  that  construction  is  beset  with  difficulties.  The  first 
clause  in  its  plain  grammatical  sense  provides  for  the  pro-* 
perty  going  to  such  of  the  regularly  married  wives  as  are 
bearers  of  male  issue,  yet  in  summing  up  the  provisions 
the  writer  supposes  himself  to  have  provided  only  two 
possible    cases  in  which  one  of  the  families  (9SixotdsS») 

should  be  excluded,  that  of  it  going  either  to  one  of  them- 
selves or  to  the  sons  of  the  regularly  married  wives  of  either 
of  them.  This,  therefore,  attenuates  the  argument  that 
the  wives  were  the  primary  object  of  the  settlor's  bounty. 
Then  comes  the  clause  upon  which  the  present  question 
depends.  Its  literal  translation  is  "  to  the  married  wives 
of  both  of  us  if  there  is  not  male  offspring  in  the  event  of 
there  being  sons  not  bom  in  wedlock,  must  divide  into 
equal  shares  for  their  own  benefit.''    This  is  the  natural 

T  1 
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1855.       force  of  a  v^Hb  ia  the  middle  voioe,  and  the  question  is,  vho 

^^r^l  ^:-  are  they  who  are  so  to  divide  fcr  themselves  ?    The  m«e 

^f  1862,  at\d  proximity  of  the  words  "sonw  not  born  m  wedloclr  atiords 

^1^3.^^  no  argument  whatever,  for  the  verb  gj^  agrees  with  the 

nominative  case  and  foims  a  dependent  clause  exactly 

similar  to  the  one  preceding  it.    A  pronoun  must  therefore 

be  supplied,  and  if  the  illegitimate  sons  alone  were  to  take 

it  is  almost  impossible  to  conceive  that  &«  would  not  have 

been  inserted.  Moreover,  recurring  to  the  summary  of  the 
conditions  and  the  cases  in  which  the  family  (and  the 
Telugu  word  appUesto  a  married  wife  and  chikinm  bom  in 
wedlock)  was  to  be  exduded,  we  have  no  bint  of  the  possi^ 
bility  of  their  being  entirely  disinherited  by  the  illegiti- 
mate sons.  This  construction  therefore  is  neither  accordant 
with  the  rules  of  logical  nor  with  those  of  grammatical 
interpretation.  Uoreover,  thete  is  no  reason  grammati- 
cally for  saying  that  the  wives  were  to  divide,  because,  as 
we  have  shown,,  it  is  most  doubtful  whether  the  antecedent 
of  the  pronoun  9«08  (to  them)  in  the  preceding  clause  was 

not  the  sons  who  were  born  and  not  the  wives  who  were 
the  bearers.  There  is  no  reason  therefore  fov  giving  any 
prominence  to  the  regularly  msjnied  wives  because  th^ 
were  the  subject  of  the  preceding  sentencei.  To  declare  the 
wives  alone  entitled  would  be  as  arbitrary  grammatically 
as  to  declare  the  sons  only  entitled,  although  the  reasons 
against  the  latter  construction  are  on  other  considetationa 
stronger. 

Then  comes  a  construction  which  was  not  even  suggest- 
ed at  the  bar.  Is  it  not  the  more  natural  construction  that 
the  property  shall,  in  case  of  the  failure  of  male  issue,  be 
divided  between  tiie  regularly  married  wives  aqtd  the 
illegitimate  chiMi^en.  In  favor  of  the  illegitimate  sons 
taking  something  is  the  fiict  of  their  mention  in  this  place 
at  all.  It  is  necessary,  however^  to  observe  that  this  arga« 
ment  is  not  so  strong  as  to  a  sentence  in  the  peninsular 
languages,  as  it  would  be  in  one  couched  in  any  of  the 
European  forms  of  speech.  It  would  not  be  at  all  contmry 
to  Telugu  idiom  to  insert  l^is  phrase  merely  to  point  the 
distinction  between  the  provision  to    be  made  for  the 
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widows  in  case  of  the  existence  of 'offspring,  bom  in  matri-       I8664 
mony,  and  the  caee  of  the  existence  of  the  mere  offspring  «-^— w^ — Sg 
of  concubinage  or  casual  connexion.     We  are  of  opinion,  0/1 862,  and 
however,  that  this  is  the  better  construction,  and  we  think     q/ ig^^ 
that,  so  reading  it,  the  document  best  meets  the  combined  "  """^ 

requirements  of  grammar  and  logic.  In  the  sentence  there 
are  two  nouns  in  dependent  clauses,  there  is  no  reason  for 
preferring  either  of  them  as  antecedents  of  the  pronoun  ta 
be  supplied.  Putting  tliis  construction  upon  it,  the  whole 
document  reads  reasonably:  If  legitimate  sons,  they  will 
take  and  the  excluded  wife  andfiunily  will  receive  mainte- 
nance. If  no  male  o&pring  born  in  wedlock,  then  the 
wives  and  iBegitimate  children  will  divide^  It  ia  to  be 
observed  that  the  settlors  were  themselves  illegitimate,  and 
there  is  nothing  unnatural  in  the  provision  so  made. 

Then  comes  the  question  whether  Gopin&dha's  wife, 
being  a  Kshatriya,  can  be  entitled  to  shared  because  the 
marriage  is,  as  is  contended,  illegal.  We  da  not  think  that 
even  if  the  marriage  were  illegal  the  argument  could  pre- 
vail, because  in  our  view  of  the  matter  Gopin&dha's  wife 
would  take  as  persona  deaigiiuUa*  The  meaning  is,  the 
women  to  whom  we  are  united  by  a  regular  marriage  cere- 
mony in  contradistinction  to  those  with  whom  they  had 
casually,  or  more  permanently  but  sdll  irregularly  connect- 
ed themselves. 

Even,  i^  therefore,  the  ceremony  of  marriage  did  not 
really  constitute  a  valid  marriage,  we  should  consider  thia 
woman  entitled  ta  share  because  united  to  Qopin&dba  by 
a  regular  miuriage  ceremony.  That  she  was  so  united, 
lived,  and  was  treated  as  his  wife^  has  been  admitted  on 
all  hands,  and  we  are  perfectly  satisfied  that  she  comes 
both  within  the  words  and  the  meaning  of  the  settlors. 

We  think  also  that  there  can  be  no  doubt  of  the  right 
to  Sue  of  the  persons  whom  the  settlors  intended  to  benefit. 
They  would  have  that  right  if  the  settlement  had  been  by 

will,  and  wills  have  been  introduced  by  analogy  to  deeds 
of  gift. 
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1865.  The  decrees  therefore  in  both  these  suits  must  be  re- 

April  23 

R  A  No  26  ^^^i^^^'  *^^  *  declaration  made  that  on  the  true  construc- 
0/ 1862,  anc?  tion  of  the  agreement  the  estate  is  to  be  equally  divided 
0/1863.  between  the  wives  and  the  sons  bom  in  concubinage.  The 
defendant  must  pay  the  mesne  profits  upon  the  share 
finally  found  to  belong  to  each  plaintiff  from  the  date 
of  filing  the  suit  and  the  costs^  both  original  and  appeal, 
in  52  of  186S.  In  26  of  1862  there  will  be  no  costs.  The 
Civil  Judge  will  inquire  who  are  the  parties  entitled  on 
this  construction  and  will  make  the  present  parties  and  all 
other  claimants  parties  to  that  enquiry.  This  direction 
becomes  necessary  because  in  the  course  of  the  argument 
it  was  alleged  that  Krishnachandra  also  left  a  son  not 
bom  in  wedlock.  The  suit  will  be  treated  as  a  suit  for  the 
administration  of  an  estate. 

Decree  reversed. 


atppdlate  9nt1s(litctton  (a) 

Specicd  Appeal  No.  22  of  1865. 

TiauMA  lathamma'l  and  2  others Appellants. 

Venkataka'hakaitan. Seapondent. 

Where  the  defeadanfc  alienated  properfcy  in  which  he  had  merely 
a  life  interest :  ffdd  that  the  alienation  was  invalid  as  against  the 
plaintiff  who  was  entitled  as  reversioner.  Held  also  that  the  plaintiff 
was  entitled  to  a  de<vee  declaratory  of  his  title  under  Section  15  of 
Act  VIII  of  1859. 

Although  the  words  of  that  Section  are  nearly  identical  with 
those  of  Section  60  of  the  English  Chancery  Amendment  Act,  it  does 
not  follow  that  in  every  case  in  which  the  latter  Section  is  held  to 
be  inapnlicahle  by  the  Courts  of  Chancei^  in  England,  the  former 
will  be  field  to  be  equally  inapplicable  in  India.  The  application  of 
Section  10  of  Act  YlII  of  1869  must  be  viewed  in  connection  wiU& 
the  system  of  procedure  to  which  it  belongs. 

8.  A.  No  10  of  1865  distinguished. 

1866«       rpHIS  was  a  special  appeal  from  the  decision  of  T.  Eristna- 

'^^r^L^'oo  -"-     ^"^^T^  Aiyar,  the  Officiating   Additional    Principal 

of  1865.    Sadr  Amln  of  Tanjore,  in  Appeal  Suits  Nos.  301  and  SOS 

of  1864,  modifying  the  decree  of  the  Court  of  the  District 

Munsif  of  F&pavin&sam  in  Original  Suit  No,  700  of  1862« 

(a)  Present :  Frere  and  lanes,  JJ. 
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Mayne,  and  Ka/rvmdkfvro,  MenavaK,  for  the  special      1865. 
appellants,  the  defendants.  ^apn^  g4. 

of  1865. 

Srinivd9aoh4riy&r,  for  the  special  respondent,  the  2nd  —  ' 

plaintiff. 

The  Court  delivered  the  following 

JuBOHENT  :-«-This  was  a  suit  on  for  a  decree  declara- 
toiy  of  plaintiff's  right  to  the  reversion  of  certain  lands 
and  a  house. 

The  Principal  Sadr  Amin  in  appeal  held  that  the 
alienations  made  by  the  tenant  for  life  were,  as  against 
plaintiff,  invalid,  and  made  the  declaratory  decree  prayed 
for.  In  this  special  appeal  it  was  argued  before  us  that 
Section  15  of  the  Civil  Procedure  Code,  under  which  declara- 
tory decrees  are  made,  did  not  contemplate  cases  of  this 
nature,  but  was  only  applicable  to  cases  in  which  the  pro- 
prietary right  has  actually  accrued,  and  that  the  Section 
merely  means  that  in  oases  where  a  right  has  accrued  and 
relief  might  be  granted  by  placing  the  plaintiff  in  posses- 
sion of  such  right,  he  may  nevertheless  limit  his  prayer  to 
a  request  for  a  mere  declaration  of  right  without  possession, 
and  the  Court  may  make  a  decree  accordingly.  The 
decree  in  Special  Appeal  Na  10  of  1865  was  referred  to  in 
support  of  this  view. 

On  the  other  side,  the  decree  in  Special  Appeal  No.  62  of 
1868,  1  Bigh  Gourt  Reports,  page  206,  was  referred  to  as 
showing  that  declaratory  decrees  made  in  cases  of  this 
kind  had  been  upheld  by  the  High  Court. 

It  does  not  appear  from  the  report  of  the  latter  cas^ 
whether  the  question  of  the  plaintiff^s  right  to  a  declaratory 
decree  was  raised  in  the  special  appeal,  which  seems  to 
have  been  made  by  2nd  defendant  against  the  provision 
in  the  decree  of  the  Lower  Court  that  the  property  sued  for, 
which  had  been  alienated  to  2nd  defendant  by  the 
tenant  for  life,  should  revert  to  the  possession  of  the  latter. 

We  think,  however,  that  a  declaratory  decree  was 
rightly  made  in  the  present  case.    It  is  true  that  in  Eng- 
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1866.       land  the  CJourts  9i  Chanoery  have  refused  to  grant  declara- 

Srl,  'yo.  22  ^^^  decrees  incases  identical  in  their  nature  with*this^ 
of  1865.  and  that  as  the  50th  Section  of  the  Chancery  Amendment 
Act  appears  in  the  Civil  Procedure  Code  with  scarcely  a 
word  of  alteration  as  Section  15,  it  might  perhaps  be  suppos* 
ed  that  if  in  any  case  that  Section  were  held  to  be  inappli- 
cable by  the  Courts  of  Chanceiy,  it  would  be  equally  in- 
applicable here.  But  we  do  not  think  that  this  is  so.  The 
application  of  the  Section  must  be  viewed  in  connection 
with  the  system  of  procedure  to  which  it  belonga 

Under  the  system  of  procedure  of  the  Courts  of  Equity 
in  En^nd,  an  action  of  this  kind  would  be  unnecessary, 
because,  tinder  that  system,  testimony  can  be  taken  in 
anticipation  of  a  suit  and  so  perpetuated.  In  LaTigdcde  v. 
Brigga,  2  Jur.  N.  S.  p.  992,  Lord  J.  Turner  said,  **  This  Court 
entertains  bills  to  perpetuate  testimony  upon  the  ground 
that  future  rights  camiot  be  det^mined.  If  the  Court  has 
authority  to  declare  future  rights,  upon  what  •  ground  in  the 
ease  of  equitable  estates  are  such  bills  hereafter  to  be 
maintained  ?" 

In  Godvag  v.  Ooaling,  &,  Jur.  N.  S.  p  910,  Vice-Chan- 
cellor Wood  refused  to  make  a  declaratory  decree  in  the  life- 
time of  the  tenant  for  life  in  regard  to  the  interests  of 
parties  entitled  in  reversion.  He  observed  that  it  was  now 
a  well  settled  rule  that  the  Court  had  no  power  to  make 
such  a  decree  unless  it  were  necessary  to  do  so  for  the  ad- 
ministration of  an  estate  or  in  order  to  grant  tha  plaintiff 
the  relief  to  which  he  is  entitled. 

The  reason  of  the  rule  is  not  stated,  bu4  it  may  be  in- 
feried  that  it  waa  that  given  by  Lord  Justice  Turner  iix 
LangdoUe  v.  Brigga;  though  there  waa  this  additional 
reason  for  applying  it  in  the  particular  case  {Oosling  v. 
Ooding)  that  the  parties  who  might  become  entitled  ia 
reversion  were  not  then  in  existence. 

Now  in  India  evidence  cannot  be  taken  until  after 
a  suit  has  been  actually  instituted ;  and  if  a  suit  by  a 
reversioner  for  a  declaration  of  title  would  not  lie,  he  would 
have  to  wait  until  the  death  of  the  tenant  for  life,  and 
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long  ere  that  date  the  evidence  upon  whichliis  case  depended  1 865. 
might  be  lost  beyond  the  possibility  of  recovery.  The  ^  ^  N 
reason,  therefore,  upon  which  the  decisions  in  such  cases  of  1866. 
proceed  in  England  not  applying  in  India,  we  think  that 
the  rule  does  not  apply.  As  the  decision  in  Special  Appeal 
No.  10  of  1865  was  referred  to  in  support  of  this  special 
appeal,  we  would  observe  tliat  in  that  case  plaintifi  was  in 
fuU  possession  of  all  his  rights,  and  that  the  manifest  object 
of  his  suit,  was  to  obtain  a  declaratory  decree  not  in 
affirmation  of  his  own  title,  but  negativing  that  of  defendants. 
We  intimated  that  the  Section  seemed  to  contemplate  those 
coses  alone  in  which  tiiere  was  some  wrong  or  inconvenience 
calKng  for  relief,  and  in  which  the  Court  would  be  capable 
of  granting  of  such  relief  were  it  sought  for ;  and  that  that 
ease  being  one  in  which  there  was  nothing,  to  remedy  was 
not  a  case  calling  for  a  declaratory  decree. 

• 

The  present  is  clearly  distinguishable  from  that  case. 
To  admit  the  present  action  and  grant  a  declaratory  decree 
will  save  plaintiff  from  the  risk  he  is  otherwise  exposed  to 
of  losing  evidence  of  his  title,  and  will  invaiidate  as 
against  plaintiff  the  alienations  made  by  the  tenant  for  life. 
It  is  a  case  in  which,  therefore,  although  the  decree  is  merely 
declaratory  of  the  reversionary  title,  it  carries  with  it  a 
partial  remedy,  and  the  above  objection  cannot  fairly  be 
taken. 

We,  therefore,  confirm  the  decree  of  the  Principal  Sadr 
Amin,  and  dismiss  this  special  appeal  with  costs. 

Appeal  dismieaecL 
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Appellate  Sunstitction  (a) 

Special  Appeal  No.  141  o/1865. 

7ANNEBI   PURUSHOTTAVAK  NaMBUDRI ..AppelUinL 

Patanattil  EdKJU  Menavak Mespondent. 

Where  plaintiff's  anoestors  mortgaged  land  and  the  mortgagee 
obtained  posaessioQ  on  condition  that  the  produce  should  extinguish 
interest :  Held,  that  the  plaintiff's  suit  was  not  barred  by  the  law  of 
limitation,  although  the  transaction  took  place  12  years  before  the 
passing  of  Regulation  II  of  180i2. 

Held  alto : — In  such  a  case  no  cause  of  action  could  accrue  until 
something  was  done  to  render  the  friendly  possession  hostile.    - 

1865.       rpHIS  was  a  special  appeal  firom  the  decision  of  J.  D'Silva, 

»  A  ^A'    144  ^^®  Principal  Sadr  Amin  of  Calicut,  in  Regular  Appeal 

q^  1865.     No.  469  of  1863,  reversing  the  decree  of  the  Court  of  the 

District  Munsif  of  Yittatnad  in  Original  Suit  No.  401 

of  1861, 

Karvmdkara  Menavan,  for  the  special  appellant,  the 
plaintiff. 

0.  E.  Braneon,  for  the  special  respondent,  the  4th 
defendant. 

The  Court  delivered  the  following 

Judgment  : — In  this  case  the  plaintiff  sued  to  recover 
land  alleged  to  have  been  mortgaged  for  Rupees  126  in 
1780,  the  produce  to  extinguish  interest. 

The  only  question  raised  by  the  parties  was,  whether 
the  plaintiff  or  the  4th  defendant  was  jenmi. 

The  Munsif  decreed  for  plaintiff,  and  the  Principal 
Sadr  Amtn  reversed  the  decision  upon  the  ground,  which 
he  supposed  to  be  both  nice  and  new,  thibt  the  exceptioii 
as  to  cases  of  mortgage  does  not  apply  to  this  case,  because 
the  cause  of  action  had  arisen  more  than  12  years  before 
the  passing  of  the  Regulation  II  of  1802. 

(a)  Present :  Frere  and  Hellowa/i  JJ, 


NA'JRA'tANAN  CBSSTtt  V-  MBS.  JKKSEN.  SSS 

The  fallacy  of  his  reasoning  arises  from  his  supposing      18^5. 
a  cause  of  action,  and  of  consequence  the  statute,  to  have  ^  j  ^Vo.  \A 
begun  to  run  at  the  date  of  mortgage.    The  possession    <*f  1Q65. 
of  the  mortgagee  for  10»000  years  upon  such  a  transaction 
as  the  present  would  be  perfectly  consistent   with  the 
continuance  of  the  relation  of  mortgagor  and  mortgagee, 
because  the  contract  amounts  simply  to  saying, "  I  lend  the 
money  and  you  the  land.  If  either  of  us  wants  that  which 
he  has  lent  he  shall  restore  that  which  was  lent  to  him."   . 
It  is  quite  obvious  that  no  opportunity  and  necessity  for 
interposing,  that  is  no  cause  of  action,  accrued,  until  some- 
thing was  done  to  render  the  friendly  possession  hostile. 
This  being  so,  the  decree  of  the  Principal  Sadr  Amin  is 
clearly  wrong,  and  it  is  reversed  and  the  suit  remitted  for 
decision  upon  the  merits. 


OiiiieUBtt  Surtslittttoii  (a) 

Special  Appeal  Ko,  47  of  1865. 

Ka'aa'tanan  Chetty..  •• - Appellant 

Mbs.  Jensen  and  another ReapondemU. 

A  married  woman  is  capable  of  contractiDg  in  respect  of  hey  sepa- 
rate estate. 

The  doctrines  of  the  Bomaa  and  English  Law  upon  the  subject 
examined, 

THIS  was  a  special  appeal  from  the  decision  of  R.  O.       1865. 
Clarke,  the  Civil  Judge  of  Tranquebar,  in  Regular  &    /^^  '  ^ 
Appeal  No.  228  of  1863,  confirming  the  decree  of  the     of  1865. 
District  Munsif  of  Negapatam,  in  Original  Suit  No.  1,066  of 

1861. 

Ritchie,  for  the  special  appellant,  the  plaintiff. 

0.    E.   Branson,   for   the   special   respondents,   tho 
defendants. 

(a)  Present ;  Holloway  and  Innes,  JJ. 

zl 
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1865.  "    The  Court  delivered  the  following 

MOAf  1. 

&.  A.  No,  41        Judgment : — This  fluit  was  brought  to  recover  Rupees 
of  1865.     726-6-0,  prinrcipal  and  intwest  due  upon  two  mortgage  in- 
stouments  executed  by  first  defendant,  a  married  woman. 

The  first  defendant  did  not  answer,  and  the  second,  her 
husband,  contended  that,  as  the  first  defendant  executed  the 
documents  without  his  knowledge,  he  was  not  liable,  and 
they  were  invalid.  He  did  not  assert  that  the  houses 
mortgaged  were  not  bis  wife's  separate  property. 

The  Lower  Courts  held  the  transaction  void  by  Eng* 
lish  law  because'  there  was  not  evidence  of  her  husband's 
concurrence.  The  Civil  Judge  has  not  given  any  opinion 
upon  the  evidence  as  to  the  subsequent  assent  of  the 
husband,  nor  has  he  taken  the  least  notice  of  the  allegation 
in  appeal,  that  the  mortgaged  houses  are  the  separate 
property  of  the  first  defendant,  or  of  the  further  allegation 
that  the  English  law  is  not  applicable  to  the  case. 

The  defendant,  in  his  answer,  has  not  asserted  himself 
to  be  an  Englishman^  The  Munsif  urges  that  he  is  a  European, 
and  if  so  is  probably  of  Dutch  descent.  In  the  absence,  how- 
ever, of  any  allegation  to  the  contrary,  it  must  be  taken  that 
his  domicile  is  Negapatam.  This,  however,  is  a  matter  of 
little  consequence,  for,  the  contract  affecting  immoveables, 
the  law  applicable  is  the  lex  loci  rei  sitcB. 

Tbis  is  a  point  upon  which  nearly  all  the  international 
jurists  are  accordant.  The  principle  which,  unlike  Story 
wbo  has  had  far  too  great  infiuence  in  the  English  school, 
Sdivigny  consifi(tently  applies  [s.  386]  is  the  voluntary 
submission  of  the  parties.  The  law  applicable  to  classes 
wh^^  have  no  special  law  is  that  of  equity  and  good 
conscience*  This  has  been  clearly  stated  by  the  Judicial 
Committee  in  Seik  Sam  v.  Ldtchpaty  Ldld  (b)  in  which  the 
English  law  of  equitable  mortgage  was  applied,  not  because 
it  was  English  law»  but  because  in  that  particular  consistent 
with  equity  and  good  conscience.  Undoubtedly,  it  is  most 
desirable  that,  for  the  purpose  of  discovering  the  rule  of 
equity  and  good  conscience,  the  tribunals  should  always  be 
encouraged  to  inquire  bow  systems  of  positive  law  have 
in  analogous  cases  understood  and  applied  the  rule.   Safely 

(6)  IX  Moore's  In.  Appeals  303. 
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to  apply  this  process,  however,  a  Court  must  have  a  very      1865. 
thorough  knowledge  of  the  system  from  which  the  principle  5  ^  ^vo.  "47 
is  to  be  eliminated,  and  must  take  pains  to  reject  principles     gf  1865>. 
of  accidental  and  'mere  arbitrary  growth,  and  distinguish 
them   from  such  as  really  flow  from  the   nature   of  the 
subject  matter.    As  we  pointed  out  upon  a  recent  occasion 
the  application  of  English  law  requires  a  consideration  of 
the  conjoint  operation  of  two  sets  of  Courts :  one  set  being 
employed,   although    not  so  extensively   as  formerly,  in 
counteracting  the  other  (a). 

The  history  of  the  liability  of  the  wife's  separate  estate 
in  equity  has  been  well  developed  in  the  very  recent  cases  of 
Vaughan  v.  Vanderetegen  (b)  and  Johnson  v.  OaZlagher  (c)^ 
The  Courts  in  England  have  been  gradually  struggling  to  rid 
themselves  entirely  of  the  wretched  doctrine  of  the  Com- 
mon law  upon  this  subject.  The  Common  law  lawyers 
no  doubt  borrowed  their  views  with  their  accustomed 
infelicity  from  the  barbarous  period  of  the  Koman  law. 
There  axe  passages  in  the  Roman  law  which  declare  the 
effect  of  marriage  to  be  the  merger  of  all  the  rights  of 
property  of  the  wile  in  the  husband,  but  these  applied 
to  the  form  of  marriage  which  rendered  the  wife  a  filia 
fcjtn/ilvxB.  That  form  was  wholly  obsolete  in  the  golden  age 
of  Boman  jurisprudence;  then  the  title  of  the  wife  to 
her  separate  property  was  fully  established  {d)>  As  to  all 
such  property  she  was  perfectly  capable  of  contracting  even 
with  her  husband  himself.  The  very  recent  decision  of  the 
liord  Chancellor  in  Taylor  v.  Meads  (e)  is  a  remarkable 
instance  of  the  rapid  approximation  of  the  English  to  the 
Soman  doctrine. 

The  ^Lower  Courts,  therefore,  are  wholly  mistaken  in 
tbeir  views  of  English  jurisprudence  upon  the  subject  The 
Succession  Act  recently  passed  (f)  declares  that  marriage 
shall  have  no  effect  whatever  upon  the  relations  of  property. 
Equity  and  good  conscience,  therefore,  lead  us  to  the  same 
jresult  as  positive  law  would  now  dictate. 

(ay2  H.  C.  Rep.  270. 

(b)  %  Drew,  165, 

(e)  30  L.  L  Ch.  298. 

(d)  Muhl.  Dootr.  Pand.  §  040 ;  Mack,  87:1.  §  529. 

(4)Jl  Jurist,  N.  S.  166. 

(f)  Act  X  of  1S65. 
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1865. '  The  Civil  Judge  will  inquire  whether  ^'  the  houseB 

S  A'  No.\7  "mortgaged  are  the  separate  property  of  the  first  defendant'* 

•^ '—         It  is  aceoi'dingly  hereby  ordered  that  the  Civil  Judge 

do  submit  a  fiading  on  the  foregoing  issue,  together  with 
all  the  evidence  on  the  point,  within  six  weeks  from  the  re* 
caning  of  his  Court  after  the  adjournment. 

I99v,t  directed^ 


Slppellatr  Surtsltitction  (a) 

Speciai  App^  Fo.  1S4  of  1865. 

D.  BANGARArrA. , Appellant 

D.  BA'LABHADiBA  Ba'zu and  QihQn.4....^yf'Me8pondent8;. 

A  plaintiff  who  h9^  «o^  a  present  right  to  posses^oa  oaxuiot  sue  ta 
eject. 

Where  plaintiff),  divided  meaibers  of  ibe  family  of  def eodaDtTt  hue- 
bandi  sued  the  defendaot^a  widowpforppeseeeioq  of  property  which  sh^ 
hod  received  from  her  husbaud  ou  the  ground  that  she  was  improperly 
alienating  it.  Held  that  the  Court  could  not  grant  the  relief  asked  for. 

1865.       rpHIS  was  a  special  appeal  from  the  decision  of  S.  Yenka- 

■   ^^y  ^'  ^     X    tddry,  the  Principal  Sadr  Amin  of  Eajahmundry,  in 

of  1865.     Begular  Appeal  No.  182  of  1864,  confirming  the  decree  of 

~  the  Courtof  the  Additional  District  Munsif  of  Rajahmundry^ 

in  Original  Suit  No.  84  of  1864. 

Sloan,  for  the  special  appellant,  tho  1st  defuidiknt. 

The  Court  delivered  the  following 

Judgment  :— In  this  suit  plaintiffs^  found  to  be  divided 
members  of  the  family  of  the  principal  defendant's  husband, 
sued  for  possession  of  the  property  which  she  had  taken 
from  her  husband,  on  the  ground  that  she  was  improperly 
alienating  it. 

The  Lower  Courts  decreed  for  the  plaintiffs  on  the 
authority  of  a  Section  (162)  of  Mr.  Strange's  Manual  not 
repeated  in  the  new  edition.  For  tbo  doctrine  therein 
contained?  the  learned  author  quotes  no  authority  whatever. 

(a)  f  reaeAt .:  Frere  an^  H^lloirar,  i). 
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On  the  simplest  priDciplee  it  is  quite  clear  tbat   Qiis       1^66. 
suit  cannot  be  maintained.    The  only  title  of  the  plaintiffs  ^  ^  ^^  '^^ 
is,  if  any,  a  title  to  the  reversion  after  the  life  estate  of  the     of  1B65. 
vidow.    Those ^  who  purchase  from  her  do  so  of  course 
subject  to  all  perils  arising  from  the  limited  character  of 
her  estate,  but  it  is  elementary  law  that  he  who  has  not  a 
present  right  to  possession  cannot  sue  to  eject.    The  plain- 
tifis  having  no  such  right,  the  decrees  of  the  Lower  Courts 
are  reversed «  and  the  Original  Suit  dismissed  with  costs. 

Appeal  allowed. 


SIppellatt  iurtslitction  (a) 

Referred  Case  No.  11  of  1865. 
A^NDi  EoNAN  ngai/nat  Venkata  Subbaitan. 

The  pUiotiff  agreed  with  defendant  that  in  consideration  of  the 
poeaessiou  and  use  of  certain  land,  and  a  third  of  the  produce  for  the 
season,  he  would  provide  seed  and  lab  oar  and  carry  on  the  cultivation  of 
the  laod.  In  a  sm t  to  recover  the  cultivator's  shnre  of  the  produce,  Held, 
that  the  limitation  was  tbat  prescribed  by  Clause  d,  Sec,  I,  Act  XIV 
of  1869. 

THIS  was  a  case  referred  for  the  opinion  of  the  High       I665. 
Court  by  K  W.  Bird,  Civil  Judge  of  Tanjore.  -^^^  ^^^ 

B.  C.  No.  11 

No  Counsel  were  instructed.  ^  ^^^^' 

The  Court  delivered  the  following 

JuDaHKMT : — This  is  a  suit  to  recover  Parakudi^vdrarrh 
or  the  cultivator's  share  of  produce  due  to  the  plaintiff 
under  an  agreement  for  the  cultivation  of  land  belonging 
to  the  defendant  in  1862-63.  The  question  submitted 
for  our  decision  is  whether  clause  2,  or  clause  9  of  Section  1, 
Act  XIV  of  1859,  applies  to  such  an  agreement 

The  efiect  of  the  agreement  come  to  between  the  par- 
ties we  take  to  be  this : — On  the  one  hand  the  defendant* 
in  consideration  that  the  plaintiff  would  find  seed  and  labour 
and  carry  on  the  cultivation  for  a  third  of  the  produce, 
gave  up  to  the  plaintiff  the  possession  and  use  of  the  land 
for  the  Qeiuson.  On  the  other  hand  the  plaintiff,  in  con- 
fa^  Present :  Scotland^  C.  J.  and  Innes^  J, 
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1866.  sideration  of  the  possession  and  use  of  the  land  being  given 
P  Q^^Q  \^  him  and  of  one-third  of  the  produce,  undertook  to  do  all 
of  1865.  that  was  necessary  for  the  cultivation  and  cropping  of  the 
land.  By  that  agreement  the  parties  were  placed  in  a  very 
different  relationship  from  that  of  employer  and  labourer. 
For  a  time  the  plaintiff  had  an  interest  secured  to  him  in 
the  land,  and  the  defendant's  rights  as  owner  were  con- 
ir(dled  by  the  mutual  stipulations  constituting  the  contract. 

We  think  the  period  of  limitation  applicable  to  the 
case  is  that  mentioned  in  clause  9  (a)  of  Section  1,  namely, 
3  years. 

(a)  Clause  9  is  as  follows  :— 

''  To  ■uits  brought  to  recover  money  leu t^  or  interest,  or  for  the  breach 
of  any  contract — ^the  period  of  three  years- from  the  time  when  the  debt 
became  due  or  when  the  breach  of  contract  in  respect  of  which  the  suit 
is  brought  first  took  place,  unless  there  is  a  written  engagement  to  pay 
the  money  lent  or  interestor  a  contract  in  writing  signed  by  the  party  ta 
be  bound  thereby  or  by  his  daly  authorised  agent,^ 
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atppellate  Suilsdiictton  (a) 

Me/erred  Case  No.  12  of  1865. 
Bastuk  a^atn^  Major  J.  O.  &  Tirshak. 

An  action  was  brought  in  a  Small  Cause  Court  against  a  Militaiy 
Officer  residing  at  M.  at  which  the  only  other  Military  persons  stationed 
were  a  Sta£P  OfScer  and  two  Serjeants. 

ffdd  i  that  the  Court  had  jurisdiction  to  try  the  case,  the  suit  not 
being  one  exclusively  cognisable  by  a  Court  of  Requests  under  fc'octiou 
103  of  the  Mutiny  Act  of  1864. 

npHIS  was  a  case  referred  for  the  opinion  of  the  High     j,}^^- 
^     CoRrt  by  James  Wilkins,  th^  Judge  of  the  Court  of  gr^^j^TTi 
Small  Causes  at  Masulipatam.  .     of  1865> 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  :— -This  was  a  suit  for  arrears  of  wages 
Irought  against  a  Commissioned  Staff  Officer  of  the  Com^ 
itissariat  Department,  and  the  question  submitted  for  our 
decision  is  whether  the  defendant  is  amenable  to  the  juris^ 
diction  of  the  Court  of  Small  Causes. 

To  make  a  suit  exclusively  cognizable  by  a  Court  of 
Bequests  composed  of  Military  Officers  under  Section  103  of 
the  Mutiny  Act  of  1864,  (b)  it  must  be  against  a  person  to 
-whom  the  Act  applied  when  the  cause  of  action  arose ;  and 
43ach  person  must  be  in  a  place  where  a  body  of  Her  Majes- 

{a)  Present :  Scotland,  C.  J.  and  Innes,  J. 
ih)  The  Section  is  as  follows : — 

^  In  all  places  in  India  where  any  body  of  Her  Majesty's  Forces 
may  beserying  situate  beyond  the  jurisdiction  of  any  Courts  of  Requests, 
or  other  Courts  for  enforcing  small  demands,  established  at  the  cities 
of  Calcutta,  Madras,  and  Bombay  respectively,  actions  of  debt,  and  idl 

gersonal  actions  against  Officers  or  against  persons  licensed  to  act  as 
utiers,  or  other  persons  amenable  to  the  provisions  of  this  Act  not 
being  soldiers,  shall  be  cognizable  before  the  Court  of  Requests  com* 
posed  of  Military  Officers,  and  not  elsewhei'e,  provided  the  value  iu 
question  shall  not  exceed  four  hundred  Rupees,  and  that  the  defend- 
mnt   was  a  person  of  the  above  description  when  the  cause  of  action 
arose,  which  Court  the  Commanding  Officer  of  any  Camp,  Qarrison, 
or  Cantonment  is  hereby  authorized  and  empowered  to  convene  ; — 
and   the  said  Court  shall  in  all  practicable  cases  consist  of  five  Com- 
xnissioned  Officers,  and  in  no  instance  of  less  than  three,  and  the  Pre* 
sident  thereof  shall  in  all  practicable  eases  be  a  Field  Officer,  and  in 
no    case  be  under  the  rank  of  a  Captain,  and  every  member  shall 
bavo  served  five  years  as  a  Commissioned  Officer**' 
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1866.      ty's  Forces  is  serving.    Here  the  defendant  no  doubt  was 

R  C  iVo.  12  ^^^^  *^®  cause  of  action  arose  (as  Section  2  shows)  a  person 

^  ^^^^-     to  whom  the  Act  applied.  But  we  are  of  opinion  that  he 

was  not  in  a  place  where  a  body  of  forces  was  serving  with* 

in  the  meaning  of  Section  109. 

When  all  the  provisions  contained  in  that  Section  are 
looked  at  it  becomes  evident,  we  thinks  that  the  Legislature 
meant  a  place  at  which  there  is  such  a  Military  Foroe  8ta«- 
tioned  on  active  service  as  can  properly  be  said  to  form  a 
Camp,  Garrison,  or  Cantonment,  and  sufficient  to  furnish 
Officers  of  the  rank  and  standing  required  to  constitute  the 
Court.  A  local  military  tribunal  was  clearly  the  object  and 
purpose  of  the  Section,  and  it  is  expressly  provided  that  the 
Court  is  to  be  convened  by  the  Commanding  Officer ''  of  any 
Camp,  Garrison,  or  Cantonment;"  and  throughout  the 
Section  the  Court's  coercive  powers  are  confined  within  the 
military  limits  of  the  Camp,  Garrison,  or  Oantonment. 

Here  it  appears  that  the  only  Military  persons  sta- 
tioned at  or  near  Masulipatam  are  a  Staff  Officer  in  charge 
of  Pensioners  and  two  Store  Serjeants,  and  therefore  the 
defendant  was  not,  we  are  of  opinion,  for  the  above  reasons, 
in  a  place  where  a  body  of  Forces  was  serving  within  the 
meaning  of  Section  103.  We  are  further  of  opinion  that 
there  is  no  ground  for  the  objection  that  the  debt  arose  or 
the  defendant  was  in  a  place  where  it  appears  a  Begi- 
ment  was  serving,  which  is  116  miles  distant  from  Masuli- 
patam,— and  to  which  Regiment  the  defendant  was  not  ia 
any  way  attached.  We  answer  the  question  submitted  ia 
the  affirmative. 


€Hlin>BA  CHODAKQHI  V.  TDCBCIITA.  391 


a^pellatt  Surislitction  (a) 

Special  Appeal  No,  365  of  1864* 

Na'ha'yaka  Chodanqhi  ha^ng  died,  his  son  \  .       «     . 
Chandra  Chodanghi  and  others.^  y^ppeaants. 


T.  Venkata  Kondal  Ra'o  Pantulu  having ") 
died,  his  sons  and  heirs  Timmaita  and  >  Respondents. 
others J 

Plaictiff  sued  to  recover  cettaia  lands  attached  to  two  villages  of 
which  he  became  proprietor  in  1857.  It  was  foand  that  the  defeudants 
had  been  in  posseasion  for  upwards  of  50  years  before  the  suit  was 
brought, 

Eddy  that  the  defendants'  possession  was  hostile,  and  the  suit 
was  therefore  barred  by  the  statute  of  limitation. 

THIS  was  a  special  appeal  from  the    decision  of  £.  S.       is65. 
Foord,  the  Acting  Civil  Judge  of  Chicacole,  in  Regular     i^^y  ^8» 
Appeal  No.  60  of  1863,  conBrming  the  decree  of  the  District  ^3^^^^^ 
MuBsif  o£  Tekkaly  in  Original  Suit  No.  93  of  1862.  ^ 

Sloam,y  for  the  special  appellants,  the  Srd,  4th,  6th,  7th, 
8th,  11th  and  18th  supplemental  defendants. 

The  Court  delivered  the  following 

Jtjdgment  : — Plain tiflF  is  the  proprietor  of  Bayanna- 
p^ta  and  Bonsula  Kott&r  villages,  and  in  this  suit  seeks  the 
recovery  of  15  garces  of  land,  7  appertaining  to  the  former 
and  8  to  the  latter  village,  which  have  been  taken  wrong- 
ful possession  *of  by  the  landholders  of  the  adjoining  village 
ofParasur&mpuram. 

The  defence  set  up  was  that  the  land*  claimed  was 
situated  within  the  boundaries  of  the  village  of  Parasurdm- 
puram  ;  that  it  had  been  in  possession  of  the  villagers  of  that 
village  from  time  immemorial ;  and  that  their  title  to  it 
had  been  established  by  a  decree  in  their  favor  by  the  late 
Pandit  Sadr  Amin,  No.  127  of  1829. 

The  District  Munsif  and  the  Acting  Civil  Judge 
pronounced  in  plaintiff's  fietvor. 

The  District  Munsif  was  of  opinion  that,  as  ever 
since  plaintiff  had  been  in  possession  he  had  disputed 
defendant's  right  to  the  land,  his  remedy  was  not  barrel]^ 

(a)   Present :  Frero  and  Innes,  J  J. 

A  2 
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1865.       and  as  the  Government  accounts  showed  that  the  lands 
S  J^iVo  365  ^*y  within  the  boundaries  of  the  villages  for  which  plaintiff 
of  1864.     claims  them,  he  decided  in  favor  of  plaintiff. 

The  Acting  Civil  Judge  took  the  same  view  upon 
the  latter  point,  but  came  to  no  decision  on  the  question 
of  whether  the^action  was  barred  by  the  law  of  limitation, 
which  was  €j|^pressly  raised  in  the  appeal. 

In  the  special^appeal  this  point  was  again  taken  and 
we  directed  an  issue  upon  it  to  the  Civil  Judge. 

From  his  return  it  appears  that  the  evidence  shows 
that  the  land  has  been  in  possession  of  the  defendants  for 
the  last  50  or  60  years.  He  gives  it,  however,  as  his 
opinion  that  the  action  was  not  barred,  as  there  had  been 
disputes  as  to  the  right  of  possession  since  1857,  when 
plaintiff  entered  upon  possession  of  the  estates  of  Bayanna- 
p^ta  and  Bonsula  K  ott&r. 

To  this  finding  objection  was  taken  by  Mr.  Sloan,  who 
appeared  for  the  special  appellants,  and  we  think  the 
objection  is  well  founded.  It  is  very  clear  and  does  not 
seem  to  be  disputed  that  the  lands  have  been  in  possession 
of  the  defendants  for  the  last  50  or  60  years.  Assuming 
that  the  lands  are,  as  contended  by  plaintiff,  within  the 
boundaries  of  his  villages,  it  is  obvious  that  this  possession 
by  the  [defendants  must  have  been  a  hostile  possession  as 
against  the  former  proprietors  in  whose  place  plaintiff  now 
stands.  For  they  must,  from  the  nature  of  the  case,  have 
been  aware  of  the  possession  of  the  land  by  the  defendants, 
and  tliere  is  no  pretence  for  saying  that  the  possession -by 
defendants  was,  during  any  portion  of  that  long  interval, 
merely  permissive.  Hostile  possession,  therefore,  having 
been  held  of  these  lands  by  defendants,  before  the  assump- 
tion of  the  estates  of  Bonsula  Kottar  and  Bayannap^ta  by 
plaintiff,  for  a  period  more  than  sufficient  to  bar  the 
remedy  by  action,  this  action  by  plaintiff  will  not  lie. 

We  therefore  reverse  the  decrees  of  the  Lower  Courts, 
Costs  throughout  will  be  discharged  by  plaintiff. 

Appeal  aUowed. 


J 
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Slppellate  ^nvi^ktitm  (a) 

Special  Appeal  No.  173  of  1865- 

Bhaoavatamma - Appellant 

Pahpanna  Gaud  and  others Respondents. 

A  sale  by  a  widow  of  property  derived  from  her  husband,  who  is 
divided  in  intereHt  from  his  owq  family,  is  valid  for  her  life.  Such  a 
sale  will  not  be  set  aside  at  the  instance  of  a.  divided  brother  of  the 
husband. 

THIS  was  a  special  appeal  from  the  decision  of  R.  David-      1865. 
son,  the  Acting   Civil  Judge  of  Bellary,  in  Regular  s—^^a?   ,^3 
Appeal  No.  166  of  1863,  confirming  the  decree  of  the  Dis-     0/  1665. 
trict  Munsif  of  Bellary,  in  Original  Suit  No.  882  of  1862. 

Rangaiya  Kdidu,  for  the  special  appellant^  the  first 
defendant. 

TiruTnalachdriyar,  for  the  special   respondent,  the 
second  plaintiff. 

The  Court  delivered  the-  following 

Judgment  : — This  was  a  suit  for  the  recovery  of  lands 
and  houses  said  to  have  been  recently  sold  by  the  first 
defendant,  the  widow  of  the  divided  brother  of  the  plaintiff, 
to  the  second  defendant. 

The  District  Munsif  passed  judgment  in  favor  of  the 
plaintiff's  claim,  and  this  decision  was  aflirmed  in  appeal 
by  the  Acting  Civil  Judge. 

It  has  been  already  held  by  this  Court  in  other  cases 
that  the  sale  of  property  in  the  circumstances  stated  in  the 
plaint,  that  is  to  say  a  sale  by  a  widow  in  a  divided  family, 
is  good  for  the  life-time  of  the  widow,  who  possesses  a  life- 
interest  in  the  lands  and  is  clearly  capable  of  alienating 
that  interest  at  her  discretion.  We  resolve,  therefore,  to 
modify  the  judgment  of  the  Lower  Courts  to  this  extent. 
The  parties  will  be  charged  with  their  own  costs  through- 
out the  entire  case. 

Appeal  allowed, 
(fit)    Preaaut :  Frere  and  Innes,  JJ. 
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appellate  SurisHtetion  (a) 

Special  Appeal  No.  424  of  1864. 

Mabava  I^a'ikan... - Appellant 

Appa'vu  Na'ikan  alms  Sakavappa  Na'ikan  )  ^^^^..^enf^. 
aDoL  others, j       ^ 

Plaintiff  sought  to  recover  land  sold  hy  the  Ist  defendant,  tha 
widow  of  an  undivided  member  of  a  Hindu  fetmily,  and  part  of  the 
consideration  was  the  amount  of  a  mortgage  deed  executed  for  the 
purpose  of  supplying  the  necessities  of  the  husband  of  the  1st  defend- 
ant. In  special  appeal  a  decree  fastening  the  amount  of  the  mort- 
gage money  upon  the  land  was  asked  for.  Held,  that  such  a  decree 
ought  not  to  be  made,  the  plaintiff  not  having  sought  for  that  relief^ 
and  the  suit  having  been  so  conducted  that  the  genuineness  of  the 
mortgage  instrument^  though  disputed^  was  treated  as  a  subordinate 
matter. 

u^^^oT      Hn^^S  ^*^  *  special  appeal   from  the  decision  of  Q.  Ellis, 
'S.A.  Ao.424         ^^^  Civil  Judge  of  Cuddalore,  in  Regular  Appeal 
of  ^8^-     No.  77  of  1861,  modifying  the  decree  of  the  District  Munsifa 
Court  of  Villapuram  in  Original  Suit  No.  127  of  1860. 

RdjagopdlachAry  for  the  special  appellant,  the  plain- 
tiff. 

The  Court  delivered  the  following 

JtJDGKENT  : — In  this  case  the  plaintiff  sued  to  recover 
land  sold  by  the  1st  defendant,  the  widow  of  one  N&* 
rayani  N&ik,  deceased. 

The  defendants,  his  brothers,  alleged  that  the  fiunily 
was  undivided,  and  that  the  1st  defendant  had  no  authority 
to  sell. 

The  original  Court  finally  decreed  the  sum  sued  for  and 
declared  the  property  liable  for  the  debt. 

The  Civil  Judge  eoasidered  that  the  Lower  Court  had 
erred  in  declaring  the  land  security  for  the  money,  and 
decreed  the  money  only,  because  plaintiff,  as  he  supposed^ 
had  asked  for  either  the  land  or  the  money. 

Plaintiff  appealed  to  this  Court,  and  on  an  issue  the 
Civil  Judge  finds  that  the  family  was  undivided,  but  that 
the  alleged  mortgage  was  executed  not  for  any  family 
necessity,  but  on  account  of  the  necessities  of  the  1st 
defendant's  husband  alone. 

(a)  Preaent ;  Hollowly  and  Inues,  J  J. 
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This  finding  of  course  puts  an  end  to  all  rights  of  the      1865, 
plaintiff  under  the  deed  of  sale,  since  it  is  quit  clear  that  the  p  .^^y  ^04 
widow  of  an  undivided  member  has  no  possible  authority     0/  1864. 
to  sell  family  property.    It  has  then  been  sought  to  obtain 
a  decree  fastening    the  amount  of  the   mortgage  money 
upon  the  land.      We  do  not  think  that  the  plaintiff,  who 
has  for  a  long  series  of  years,  probably  in  collusion  with 
the  widow,  been  suing  to    obtain  possession   of  property 
which  that  widow  has  been  found  to  have  no  right  to  sell 
is  entitled  to  any  indulgence  at  the  hands  of  the  Court, 
and  it  would  probably  be  sufficient  to  say  that  this  is  what 
the  plaintiff  has  nev&  asked. 

Here,  however,  there  would  be  positive  injustice  in 
making  such  a  decree,  for  this  alleged  mortgage  appearing 
in  the  suit  solely  as  part  of  the  consideration  of  the  deed 
of  sale^  the  genuineness  of  the  mortgage  document,  although 
disputed,  was  necessarily  a  very  subordinate  matter,  and 
was  not  considered  at  all  by  the  Appellate  Court. 

This  special  appeal  will  therefore  be  dismissed  with 
costs. 

Ai^tal  diamiased. 
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appellate  Stirtfidiietion  («) 

Segular  Appeal  No.  12  of  1865. 

Parankusam  Narasaya  Pantulu Apjpellant. 

Captain  R.  A.  C.  Stuart  and  another  .  .Respondents. 

The  retainiog  of  a  person  in  a  particular  place  or  the  compelling 
him  to  go  in  a  particular  direction  bj  force  of  an  exterior  will  overpower- 
ing or  suppressing  in  any  way  his  own  voluntary  action  is  an  imprison- 
ment on  the  part  of  the  person  eieroising  that  exterior  will. 

The  refusing  or  accepting  of  bail  is  a  judicial,  not  merely  a 
ministerial,  duty,  and  a  mistake  in  the  perfonaance  of  that  duty^  with- 
out malice,  will  not  be  sufficient  to  sustain  an  action. 

1865.      rriHIS  was  a  Regular  Appeal  against  the  decree  of  the 
M  Tno  12  ^^^^  Court  of  Chicacole  in   Original  Suit  No.  12  of 

0/1865.      1864. 

The  Advocate  General  for  the  appellant,  the  plaintiff. 
Brockman,  for  the  Ist  respondent,  the  defendant. 

This  suit  was  brought  by  plaintiff,  at  the  time  of  the 
alleged  wrong  Sub-Magistrate  of  Aska^  against  the  Ist 
defendant^  a  Superintendent  of  Police,  for  arresting  him 
without  a  warrant,  and  against  the  2nd9  ^n  Assistant 
Magistrate^  for  refusing  to  admit  him  to  bail. 

The  1st  defendant  alleged  that  there  was  no  arrest 
because  the  requirements  of  the  Criminal  Procedure  Code 
had  not  been  complied  with. 

The  2nd  defendant  admitted  that  he  had  committed 
an  error  but  pleaded  that  he  had  acted  in  good  faith  and 
that  the  entry  of  the  offence  specified  in  Section  116  as  not 
bailable  in  Mr.  May ne*s  edition  and  another  edition  of  the 
Penal  Code  naturally  misled  him. 

The  facts  of  the  case  are  not  disputed.  The  plaintiff^ 
accused  of  a  certain  offence  for  which,  he  was  not  arrestable 
without  warrant,  received  a  letter  from  1st  defendant  direct- 
ing him  to  proceed  to  Rassulkonda  to  present  himself  before 
a  Magistrate.  Two  Constables  were  directed  to  accompany 
him,  as  the  defendant  states,  to  prevent  him  from  speaking 
to  any  one.    They  in  fact  accompanied  plaintiff  to  the  place» 

(a)    Present :  Holloway  and  Inpes,  JJ» 
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to   which  their  superior   had  directed  him   to  go.     The       1866. 

.         liav  27 

Magistrate  also  does  not  dispute  that  he  left  the  accused  in  ^  ^  yo*i2 
custody  instead  of  bailing  him,  of  ^865- 

On  these  facts  the  Civil  Judge  has  dismissed  the 
suit  against  the  2nd  defendant,  because  he  had  acted  in 
good  faith,  and  against  the  1st,  because  plaintiff  has  not 
suffered  loss  of  caste  or  profession  but  only  an  injury  to  his 
feelings. 

As  to  the  action  against  the  Magistrate,  it  cannot  be 
sustained.  It  is  no  question  of  jurisdiction,  or  it  would  be 
necessary  to  consider  the  extent  to  which  the  doctrine  in 
Catder  v  ffalket(a)  has  been  modified  by  Act  XVIII  of  1850. 
Mr.  Baron  Parke  in  that  case  suggested  three  possible 
constructions  of  the  Act  of  Parliament,  and  decided  that 
it  protected  Magistrates  and  Judges  of  inferior  Courts  from 
action  for  things  done  within  their  jurisdiction,  but  left  them 
liable  for  things  done  wholly  without  jurisdiction.  Then 
came  the  Act  of  1850,  which  embodied  Mr.  Baron  Parke's 
second  possible  construction  of  the  old  Act,  and  extend- 
ed to  Magistrates  a  protection,  within  limits  which  it  is 
not  now  necessary  to  define,  for  acts  done  without  jurisdic- 
tion. Here,  however,  the  bailing  or  not  bailing  was  a 
question  for  the  Magistrate,  He  had  jurisdiction  over  that 
question,  and  the  only  allegation  against  him  is  that  he 
erroneously  decided  it.  It  is  quite  clear  that  as  he  is  not 
alleged  to  have  acted  maliciously  in  this  matter  within  his 
jurisdiction,  no  action  lies  against  him.  Linford  v.  Fitzroy(h) 
shows  that  the  duty  of  the  Magistrate  in  accepting  or 
refusing  bail  is  not  merely  a  ministerial  but  a  judicial 
duty.  It  also  shows  that  a  mistake  in  the  exercise  of  that 
duty  without  malice  will  not  sustain  an  action. 

The  case  against  the  1st  defendant  is  a  very  differ- 
ent one,  and  it  being  conceded  that,  if  the  plaintiff  was  in 
custody,  the  custody  was  not  lawful,  the  only  questions  are, 
whether  1st  defendant  imprisoned  the  plaintiff,  and  if  so, 
what  damages  ought  to  be  awarded.  In  this  case  it  cannot 
be  doubted,  upon  the  facts,  that  the  plaintiff  was  directed 
to  go  to  Rassulkonda,  and  that  the  presence  of  the  Con- 
stables, who  followed  or  accompanied  him,  rendered  it  by 

(a)  IIl*Moore's  P.  C.  28. 
(/>)  la  Q.  B.  240. 
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1865.       no  means  a  matter  of  option  whether  he  would  00  or  not. 

May  21,  ® 

jR.  A.  No.  12  ^^  ^  manifestly  not  necessary  to  constitute  imprisonment 
0/1 866.  that  there  should  be  a  continuous  application  of  superior 
physical  force.  In  the  felicitous  language  of  Mr.  Justice 
Coleridge, ''  it  is  one  part  of  the  definition  of  freedom  to  be 
able  to  go  whithersoever  one  pleases,  but  imprisonment  is 
something  more  than  the  mere  loss  of  this  power;  it 
includes  the  notion  of  restraint  within  some  limits  defined 
by  a  will  or  power  exterior  to  our  owni  "(a)  Mr.  Justice 
Williams  in  his  judgment  puts  a  case  almost  precisely 
similar  to  the  present  as  an  example  of  imprisonment 
It  is  quite  clear,  therefore,  from  the  full  discussion  which 
the  subject  received  in  that  case,  that  the  retaining  of  a 
person  in  a  particular  place  or  the  compelling  of  him  to 
go  in  a  particular  direction  by  force  of  an  exterior  will 
overpowering  or  suppressing  in  any  way  his  own  voluntary 
action,  is  an  imprisonment  on  the  part  of  him  who  exercises 
that  exterior  will.  That  the  Superintendent  of  Police,  by 
his  letter,  enforced  as  it  was  by  the  company  of  two  Con- 
stables, put  that  stress  upon  the  plaintiff's  will,  there  exists 
no  question. 

As  to  the  amount  of  damages,  the  sum  demanded 
by  the  plaintiff  is  altogether  extravagant.  We  think  that 
we  shall  meet  the  justice  of  the  case  by  awarding  rupees  200 
damages  with  proportionate  costs  to  be  paid  by  1st  defend- 
ant who  will  bear  his  own  costs.  Any  costs  incurred  by 
the  2nd  defendant  must  be  paid  by  the  plaintiff! 

(di  Bird  v.  Jones  VII Q.  B.  742. 
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Appellate  aurttOiictioii  (a) 

Special  Appeal  No^   111  of  18^5. 

Rakan  Amma'l \ Appellant 

SuBBAN  Anna'vi  olios  SuBRAMANiYAN  Anna'vl'  RespoTident^ 

Plain tif  wts  entitled  to  a  share  of  the  estate  of  the  defendant,  a 
widow,  in  ease  the  defendant  should  die  without  having  ezereis^  the 
n^ht  to  adopt  under  the  direction  of  her  husband.  Defendant  haying 
failed  to  adopt  within  a  year  plaintiff  sued  for  his  share.  Beld,  that  the 
plaintiff  had  no  title  to  present  possession,  and  that  the  suit  must  be  dis- 
raiised.    Sec  152  of  Strangers  kanualf  1st  Edition,  dissented  from. 

THIS  was  a  Special  Appeal  from  the  decision  of  J.  H.        1865. 
Goldie,  Civil  Judge  of  Tinnevelly,  in  Regular  Appeal  —^h^^ 
No.  297  of  1864?,  confirming  the  decree  of  the  Court  of  the     ^/1865. 
Principal  Sadr  Amln  of  Tinnevelly  in  Original  Suit  No.  108 
of  1863. 

Srinivasachdriydr,  for  the  special  appellant^  the  2nd 
defendant. 

9 

Rdjdgopalachdrlu,  for  the  special  respondent,  the  plain- 
tiff. 

The  Court  delivered  the  following 

Judgment  : — This  is  a  suit  by  plaintiff,  a  person  alleged 
and  apparently  admitted  to  be  entitled  to  a  share  of  the 
estate  ofthe  principal  defendant's  deceased  husband,  should 
that  defendant  die  without  having  exercised  the  right  to 
adopt  under  the  direction  of  her  husband. 

In  a  previous  suit  the  same  plaintiff  had  sued  the  de« 
fendant,  and  the  former  Principal  Sadr  Amln,  following 
Section  162  of  the  first  edition  of  Mr.  Strange's  Manual 
directed  that  if  she  did  not  adopt  within  a  year,  the  estate 
should  be  made  over  to  the  next  heirs. 

In  this  case  the  adoption  made  has  been  declared  in- 
valid, because  the  adopted  was  the  natural  brother  of  tho 
deceased  husband. 

The  legality  of  this  decision  is  not  disputed,  and  it  is 
unquestionable  that  the  widow  has  not  adopted  within  the 
period  specified  by  the  decree  in  No.  30  of  1859. 

(a)  Present :  Holloway  and  Innes,  JJ. 
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1865.  This  being  so,  the  lower  Courts  have  felt  themselves 

ATTiVbTTiT  '^^^^^  ^^  giv®  judgment  for  the  plaintiff,  no  appeal  having 
</i8Qg'     been  preferred  against  that  decree. 

The  only  difficulty  which  we  have  felt  is  one  of  proce- 
dure, but  we  are  of  opinion  that  this  suit,  being  a  mera 
continuation  of  the  proceedings  in  No.  80  of  1859,  the  Civil 
Judge  was  entitled  to  treat  and  bound  to  treat  the  decree 
in  that  suit  as  if  also  in  appeal  before  him,  and  that  we 
are  equally  entitled  and  equally  bound  to  do  so.  For  the 
section  of  Mr.  Strange's  book,  no  authority  whatever  is 
quoted,  and  the  doctrine  contained  in  it  has  been  repeatedly 
overruled.  The  plaintiff  has  no  title  whatever  to  present 
possession,  and  it  has  been  repeatedly  decided  that  there  Is 
nothing  whatever  to  prevent  the  widow  from  alienating 
her  life  estate.  Even  in  case  of  waste  the  remedy  is  not 
an  ejectment,  and  waste,  whether  legal  or  equitable,  in  a 
paddy  field  is  scarcely  conceivable.  It  being  quite  clear 
that  the  original  decree  of  the  Principal  Sadr  Amin  was 
altogether  illegal,  and  the  whole  proceedings  in  this  cause 
being  merely  an  effort  to  effectuate  the  improper  declaration 
made  in  that  decree,  we  entertain  no  doubt  whatever  that 
both  that  decree  and  the  one  now  under  appeal  must  be' 
reversed. 

The  respondent  will  pay  the  appellants  costs  in  all  the 
Courts  in  the  present  case. 

Appeal  allowed. 
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Appellate  SuruRiiction  (a) 

Regular  Appeal  No.  24  of  1865. 

SyedAli  Saib Appellant 

Sri  Ra'ja  S  aniya'seba'z  Pedda  Balaiya'-  \   ji^^o^^i^^t^ 

RASIKHULU  BaHA'DUB |  ^ 

To  a  snit  upon  a  written  iiutrainent  evidenoiog  the  loan  of  money, 
whexn  there  is  no  liegal  obligation,  to  register  the  instrament,  the  period 
of  limitation  is  six  years. 

mHIS  was  a  Regular  Appeal  from  the  decree  of  D.  F.        ises. 
-■-     Carmichael,  the  Agent  to  the  Government  at  Vizaga-  j^  ^uo.  24 
patam,  in  Original  Suit  Na  72  of  1864.  •  ^-^  ^^^^' 

Sloan^  for  the  appellant,  the  plaintiff. 

Branson,  for  the  respondent,  the  defendant. 
The  Court,  delivered  the  following 

« 

Judgment  : — In  this  case  the  Agent  dismissed,  as  barred 
by  Section  10  of  the  Limitation  Act,  a  suit  brought  upon 
a  written  document  evidencing  the  loan  of  money. 

The  period  the  Agent  conceived  to  be  three  years. 

Sections  9  and  10,  as  has  been  several  times  decided^ 
are  inapplicable.  Section  9  applies  to  loans  in  which 
there  is  no  written  instrument.  Section  10  to  cases  in 
which  there  is  written  evidence  of  the  contract,  such 
written  evidence  not  being  registerable  by  virtue  of  any 
law  in  force  at  the  time  of  its  creation.  There  was  no  law 
in  force  rend^ing  registerable  such  insturments  as  the  one 
in.  question.    This,  being  so,  there  ia  no  special  period  of 

limitation  prescribed,  and  the  period  is  six  years  under 
Section  16. 

The  decision  of  the  Agent  is,  therefbre,  reversed  and  the. 
case  remanded  for  decision. 

Suit  remanded. 

(a)  Present :  Prere  and  HoUoway,  JJ. 
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Slppellate  Surtsftiction  (a) 

Special  Appeal  No.  81  o/1865. 

P.  Bachira'ju Appellant 

V.  Venkatappadu ..Meapcmdent. 

AocordiBg  to  Hindu  law  a  mother  itilienting  from  her  son  has  not 
an  absolute  property  in  the  estate,  hut  merely  a  life  interest,  without 
power  of  alienation. 

1866.       fTlHIS  was  a  special  appeal  from  the  decision  of  C.  CoUett^ 
s.  A.  No! SI  *^®  Ciwil  Judge  of  Vizagapatam,  in  Regular  Appeal 

^  ^^^'     No.  816  of  1863,  reversing  th^  decree  of  the  Distaici 
Munsif  of  Vaddady  in  Onginal  Suit  Na  1453  of  1863. 

Bdjagopdlachdrlu,  for  the  special  af^llant,  t^e  first 
defendant. 

The  Court  delivered  the  following 

Judgment  : — The  facts  of  this  case  and  the  questions 
in  issue  in  it  have  been  so  clearly  set  out  by  the  Civil 
Judge  that  it  is  not  necessary  that  we  should  recapitulate 
them. 

The  case  comes  before  us  now  on  special  appeal  mainly 
upon  two  grounds :  first,  that  Kamama  having  entered 
upon  the  property  in  succession  to  her  deceased  son  took 
it  absolutely  and  with  unfettered  power  of  alienation; 
second,  that  there  was  no  evidence  of  fraud  in  the  transfer 
made  by^  K&mama  to  defendant  of  the  property  which 
forms  the  subject  of  the  claim. 

The  general  doctrine  in  Hindu  law  in  regard  to  the 
succession  to  property  other  than  her  peculiar  property 
which  has  devolved  on  a  woman  is  that  those  sacoeed  her 
who  would  have  been  heirs  in  her  default,  or  thai  her 
estate  is  an  estate  interposed  for  her  life  between  that  of 
the  last  absolute  proprietor  and  his  next  heir.  Jimiiavdhana 
in  Chapter  XI,  Section  I,  para.  56  says : — ''  But  the  wife 
must  only  enjoy  her  husband's  estate  after  his  demise.  She 
is  not  entitled  to  make  a  gift,  mortgage  or  sale  of  it.  Thus, 
Kdtiydyana  says,  let  the  childless  widow,,  preserving  un- 

(a)  Present :  Frere  and  Lines,  iJ. 
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sullied  the  bed  of  her  lord  and  abiding  with  her  venerable        ^s^^- 

protectors,  enjoy  with  moderation  the  property  until  her  &  a.  No.  8i 

death.    After  her  lettiis  heira  take  it"    And  in  para.  65,  _f/l?5L- 

"  In  like  manner  if  the    succession  have  devolved  on  a 

daughter,  those  persons  who  would  have  been  heirs  of 

her  fiither's  property  in  her  default  take  the  succession 

on  her  death,  Tiot  the  heirs  of  the  daughter' a  property'*  Also 

in  Chapter  XI,  Section  II,  para«  30,  after  declaring  that  if  a 

maiden  daughter  in  whom  the  succession  has  vested  and 

who  was  afterwards  married  die  without  issue,  the  estate 

does  not  go  to  her  husband  or  other  (her)  heirs,  since  that 

rule  of  succession  is  applicable  to  a  woman's  peculiar  pro^ 

perty,  he  goes  on  to  say — *^  since  it  has  been  shown  by  a  text 

before  cited  (Section  I,  Act  66)  that  on  the  decease  of  the 

widow  in  whom  the  succession  had  vested,  the  legal   heirs 

of  the  former    owner,   who    would  regularly  inherit  his 

property  if  there  were  no  widow  in  whom  the  succession 

vested,  namely  the  daughters  and  the  rest,  succeed  to  the 

wealth ;  therefore  the  same  rule  (concerning  the  succession 

of  the  former  possessor's  next  heirs)  is  enforced  a  fortiori 
in  the  case  of  the  daughter  and  the  grandson  whose  pre- 
tensions are  inferior  to  the  wife's."  Then  in  para.  31  he 
continues ;  "  Or  the  word  wife  (in  the  text  quoted  Sec- 
tion I.  para.  56)  is  employed  with  a  general  import :  and 
it  implies  that  the  rule  must  be  understood  as  applicable 
generally  to  the  case  of  a  woman's  succession  by  inhe- 
ritance," 

The  Mitdkahara,  however,  the  guide  to  the  law  of 
Southern  India,  enunciates  the  peculiar  doctrine  that  pro- 
perty whidi  devolves  on  a  woman  by  inheritance  is  class- 
ed with  stridhana ;  the  effect  of  this  doctrine  being  of 
course  to  give  her  absolute  pi-operty  in  it  and  to  change 
the  line  of  descent 

In  Sir  Thornaa  Strange'a  Hindu  Zaii;,  Edition  of  1825, 
pages  165  and  166,  he  points  to  the  distinction  between  the 
Bengal  law  and  that  of  Southern  India  in  this  respect. 
Only  part  of  this  passage  is  to  be  found  in  Mayne'a  edition, 
page  144,  where  the  practice  of  the  Bengal  School  is  stated, 
but  the  distinction  taken  by  Sir  Thomaa  Strange  between 
it  and  the  school  of  Southern  India  is  (probably  by  ac- 
cident) omitted.    Sir  Thomaa  Strange  says  *;  Had  the  pro- 
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1865.  perty  been  the  mother's  i&  the  Hindu  &en8e  of  woman's 
8,  A.  No.  81  pw>perty  it  would  descend  on  her  death  to  her  daughters, 
^'f  ^^^^' —  but  having  been  inherited  by  her  from  her  son,  it  passes, 
according  to  the  law  as  practised  in  Bengal,  not  to  her  heirs 
but  to  hi8>  whieh  on  failure  of  issue  of  the  proprietor,  male 
and  female,  of  his  widow  and  parents  is  his  brother  or 
brothers ;  those  of  the  whole  being  preferred  to  those  of 
the  half-blood  :  those  of  the  half  succeeding  only  on  failure  or 
in  default  of  those  of  the  whole.  According  'to  the  Mitak- 
6Aa7*a,  which  is  followed  in  this  respect  by  other  authorities  in 
Southern  India,  so  vested  it  classes  as  stridhana  and  descends 
accordingly  under  the  rules  of  inheritance  for  property  of 
that  description  to  her  daughters  and  not  to  her  sons ;  but 
according  to  the  doctrine  of  the  SmrUi  Chandrica  the  right 
of  inheritance  is  vested  in  different  persons,  as  it  was  acquup^ 
e<J  befbre  or  after  coverture." 

The  passage  in  the  Mitdkshara  to  which  reference  id 
here  made  is  as  follows : — "  That  which  was  given  by  the 
father,  by  the  mother,  by  the  husband  or  by  a  brother; 
and  that  which  was  presented  (to  the  bride)  by  the  mater- 
nal uncles  and  the  rest  (as  paternal  uncles,  maternal  aunts^ 
&:c.)  at  the  time  of.  the  wedding  before  the  nuptial  fire; 
and  a  gift  on  a  second  marriage,  or  gratuity  on  account 
of  supersession,. as  will  be  subsequently  explained,  and  also 
jffropeHy  which  afie  may  have  acquired  by  imheritance,  pur- 
chase, partition,  seizure  or  finding,  are  denominated  by 
Manu  and  the  rest '  woman's  property'  (Chapter  II,  Section 
XI.  para,  2).'^  A  reference  to  the  passage  of  Jfanu  alluded 
to  shows,  however,  that  that  source  of  all  Hindu  law  baa 
not  specifically  included  property  inherited  among  the 
cTasses  into  which  he  divides  the  stridhanam. 

The  passage  runs  thus : — "  what  was  given  before  the 
nuptial  fire,  what  was  given  on  the  bridaV  procession,  what 
was  given  in  token  of  love,  and  what  was  received  from  a 
brother,  a  mother  or  a  father,  are  considered  as  the  six-fold 
separate  property  of  a  married  woman."  Chapter  IX^ 
Sibka  194: 

In  para.  4,  Section  XI  of  Chapter  II  of  the  Mitdkshara,  it 
is  explained  that,  when  Manu  speaks  of  the  six-fold  property 
of  a  woman,  the  intention:  is  not  to  restrict  the  meaning  to 
property  of  a  denomination  unquestionably  falling  within  the 
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'fflx  classes  which  he  has  enumerated,  but  is  merely  by  way  of      }^^^' 
declaring  that  there  was  no  less  than  six  kinds  of  such  6'^  a.  No.  81 
property,  while   there  might  be  many  more.     And  this — 2Q855: — 
view  of  the  author  is  efupported  by  the  passage  in  Manxi, 
immediately  fallowing  that  just  now  quoted.     It  is  as 
follows  : — **  What  she  received  after  marriage  from  the 
&mily  of  her  husband,  and  what  her  afiectionate  lord  may 
have  given  her,  shall  be  inherited,  even  if  she  die  in  his  life* 
time,  by  her  children/'  {Manu,  Chapter  IX,  195)  wherein' are 
specified  as  her  absolute  property  gifts  from  two  sources^ 
the  former  of  which  is  much  wider  than  any  that  is  found 
in  verse  194,  while  the  latter  is  certainly  not  t^ne  of  the  six 
sources  of  property  enumerated  m  that  versa 

There  is,  however,  no  allusion  in  Manu  to  the  doctrine 
cS.  the  Mitdkshara  that  property  devolving  on  a  woman 
by  inheritance  is  stridhanam,  and  while  admitting  therefore 
with  the  authorof  theJIf ifoA^^ara  and  with/imilto  VdhaTic^ 
Chapter  IV,  Section  I,  para.  18,  that  there  is  good  warrant  for 
saying  that  the  term  stridhanam  is  not  limited  in  its 
meaning  to  property  received  by  a  woman  from  the  parti* 
cular  sources  specified ,  apparently  by  way  of  illustration, 
by  Manu  and  others^  and  "without  denying  that  some 
inherited  property  (as  that  inherited  from  a  mother)  would 
be  rightly  classed  as  stridhanam,  we  do  not  see  suflScient 
warrant  in  Manu  for  the  opinion  that  all  property  inhe- 
rited by  a  woman  classes  as  such.  And  it  is  remarkable 
that  while  the  Mitdkshara  in  paras.  6,  6,  and  7  of  Section 
XI,  Chapter  II,  enlarges  upon  the  legal  proposition  laid 
down  in  para.  2  and  quotes  authorities  in  support  of  those 
parts  of  it  which  relate  to  gifts  to  a  woman  before  or  after 
marriage  from  her  kindred  and  from  her  husband's  family> 
no  illustration  whatever  is  given  of  the  bare  declaration 
that  property  acquired  by  inheritance  also  comes  under  the 
head  of  stridhanam.  In  the  digest  of  Jagandiha,  in  the 
chapter  on  woman's  property  (Book  V,  Chapter  IX)  no  allu- 
sion whatever  is  made  to  the  doctrine,  nor  among  the  multi- 
tudes of  other  authorities  quoted  is  this  passage  of  the 
Mitdkshara  even  so  much  as  referred  to. 

The  law  as  to  the  estate  which  a  Hindu  widow  has  in 
property  devolving  on  her  on  the  death  of  her  husband 
without  male  issue  has  been  long  ego  well  settled  and 
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1865.  unless  there  were  some  more  dear  expositioii  of  the  law 
s~^I%Tir  ^^^^  *^®  above  passage  from  the ifcfi<rfteAara,orthe  authority 
rf  1865.  of  decided  cases  showing  that  the  estate  held  by  a  mother 
in  property  which  has  devolved  on  her  from  her  son,  whose 
wife  has  predeceased  him  and  who  has  no  issue,  is  larger 
and  stands  upon  a  different  footing  from  that  of  the  widow, 
we  should  hesitate  to  say  that  it  was  so.  The  cases  in  this 
Presidency  in  which  this  point  has  been  directly  decided 
must  have  been  exceedingly  rare,  as  none  are  to  be  found 
in  the  reports.  We  may  refer  however  to  the  case  of  Doe 
on  cL  of  Rdmaadmi  Mudalidr  v.  Vallata,  reported  page  211, 
Vol  II  oiSvr  Tkomaa  Strcmge'a  NoteB  of  Cases  decided  in  (he 
Madras  Supreme  Court.  This  case  was  decided  in  1813 
while  Sir  Thomas  Strange  was  Chief  Justice,  and  the  point 
now  in  question  was  therein  considered.  In  the  judgment 
the  following  passage  occurs : — "  It  seemed  settled  indeed 
that,  the  mother  thus  inheriting  to  her  son,  the  inheritance 
would  descend  after  her  death  to  his  and  not  to  her  peculiar 
heirs;  and  that  she  could  not  alien  during  her  life  to  their 
prejudice.*'  This  was  not  the  point  directly  in  question  in 
thesuitandtheDJgre^^  o{  Ja^handthansid  not  the MUdkshar a 
is  quoted  in  support  of  the  opinion  thus  thrown  out ;  but 
that  the  Chief  Justice  had  the  Mitdkshara  before  him  at  the 
time  and  had  access  to  the  passage  containing  the  opposite 
doctrine  is  evident  from  the  Judgment  itself  and  the  foot 
notes  to  it  in  which  the  Mitdkshara  is  several  times  quoted 
in  support  of  other  positiona 

We  think,  therefore,  that  this  is  an  indication  of  the 
opinion  Sir  Thomas  Strange  had  arrived  at  as  to  what  the 
practice  of  the  law  upon  this  point  was  in  the  Madras 
Presidency,  and  that  his  view  was  that,  however  au- 
thoritative the  teaching  of  the  Mitdkshara  and  text-books 
of  the  same  school  might  in  general  be,  they  were  not  to 
be  followed  in  this  particular  point. 

Among  the  cases  quoted  in  Morley's  Digest  under  the 
title  "  Inheritance,"  sub-title  "  Parents,"  not  a  single  instance 
is  given  of  the  doctrine  of  the  Mitdkshara  upon  this  point 
having  been  followed,  though  the  question  must  frequently 
have  been  raised  at  Benares  and  other  parts  of  India  where 
what   is  called  the  Benares  School  prevails,    the  great 

authority  of  which  is  the  Mitdkshara.    In  the  absence 
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therefor^  of  any  distinct  atitbority  in  aopport  of  the  doctrine       i^^- 
6i  the  MHAhahara,  which,  not  having  been  illustrated  or^  ^  ivb.  si 
explained,  leaves  us  iu  doubt  whether  the  author  attached      ^  \^^' 
as  wide  a  meaning  to  the  words  '^  acquired  by  inheritance'* 
as  they  naturally  admit  of,  we  think  that  the  law  upon 
this  subject  in  the  Madras  Presideiiey  follows  the  general 
rule  of  Hindu  law  ;  that  property  so  devolved  is  not  stridha- 
nam,  and  does  not  follow  the  law  of  succession  peculiar  to 
property  of  that  kind.      It  follows,  tben,  that   the   mother 
inheriting  to  her  son  has  not   an  absolute  property  in  the 
estate,  but  takes  merely  for  life  and  has  no  power  of  alien- 
ation. 

We,  therefore,  affirm  the  Judgment  below  and  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 


SpiieUate  JitrtiiliicUm  (a) 

Special  Appeal  No.  154  of  1865. 

Vadau  IlA'MAKEasTNAJCA Appellant 

Manoa  Appaita  and  others .Respondents. 

Where  a  porchaser  of  immoveable  prof>erty  deals  with  a  person 
luifing  a  qudifiBd  power  of  dealing  wi^  thai  pipperty,  it  Jies  upon  the 
pardttser  to  give  aome  reasonable  aoeount  of  the  need  which  actoallj 
existed,  or  was  dleged  to  exist,  for  tiie  sale. 

^T^HIS  was  a  special  appeal  from  the  decision  of  C.  Colletfc,       i865. 
■*"      the  Civil  Judge  of  Vizagapatam,  in  Regular  Appeal  ^  j^^]ifo  iBi 
No.  47  of  1864,  confirming  the  decree  of  the  pistrict  ttunsif     </  1S65. 
of  Bimlipatam  in  Original  Suit  No,  26  o^  1860. 

Sloan,  for  the  special  appellant,  the  plaintiff. 

The  Court  delivered  the  following 

JaDGXENT: — This  was  a  suit  by  a  minor  to  recover 
his  share  of  a  parcel  of  land,  alleged  to  have  been  mortgaged 
by  his  &ther  for  a  debt  which  had  been  extinguished  by 
the  perception  of  profits  by  the  mortgagee. 

•  

(a)  Present :  Holloway  and  Innes,  Jh 

c  8 
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1S66.  The  defendants  set  op  an  additi<xaal  mortgage  anil 

8,  A.  No.  154  ^  ^^  ^y  ^^®  mother^  then  guardian  of  her  infetnt  sons. 

of^^^^'     The  Lower  Court  considered  the  sale  proved,  and  the  Civil 

Judge  upheld  it  in  point  of  law  because  there  appeared  no 

ground  for  suspecting  that  the  sale  was  othw  than  a 

prudent  one,  the  land  having  been  heavily  encumbered. 


It  seems  to  us  that  the  principle  which  should  govern 
this  case  is  collectable  from  the  judgment  of  the  Lord 
Justice  at  page  423  of  the  report  to  which  the  learned  Judge 
has  referred  (a).  The  party  is  here  the  original  party  to  the 
transaction,  dealing  with  one  whom  he  knew  or  on  proper 
inquiry  might  have  known  to  have  a  qualified  power 
of  dealing,  and  it  seems  to  us  that  it  lay  upon  him  to  give 
some  reasonable  account  of  the  need  which  actually  existed, 
or  which  was  alleged  to  have  existed,  for  this  sale  of  the 
minor's  property.  The  necessity  certainly  is  not  apparent 
upon  the  facts  of  the  case,  for  the  debt  of  the  father  was 
upon  the  land,  and  its  produce  was  paying  that  debt  We 
do  not  however  wish  to  lay  down  any  rigid  rule  as  to  the 
burden  of  proof :  we  will  merely  say  that  it  originally  lay 
upon  the  purchaser. 

Without  therefore  attempting  to  fetter  in  any  way 
the  discretion  of  the  Lower  Court  in  determining  the 
question,  we  refer  for  decision  the  issue : — 

lastie : — Was  the  sale  by  the  guardian  of  the  minor^s 
property  made  for  such  a  fietmily  necessity  as  justified  the 
guardian  with  her  limited  authority  in  making  it? 

It  is  accordingly  hereby  ordered  that  the  finding  of 
the  Civil  Court  upon  the  foregoing  issue  be  submitted  to 
this  Court  within  six  weeks  firom  the  date  on  which  it 
re-opens  after  the  adjournment. 

laaw  directed. 

(a)  6  Moor.  In.  Ap.  393. 
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Slppelbite  aurtslyittioft  (d) 

Special  Appeal  No.  257  of  1864. 

IIa'masamt  AiYan AppeUarU. 

Mxna'kshi  Abcm'al  ahd  another RespondeftOa, 

There  is  no  rule  of  Hindu  law  which  recognizes  any  authority  in  a 
Widow  entitled  only  to  maintenance  to  make  contracts  for  necessary  sup- 
plies binding  upon  the  heir  in  pbssession  of  the  family  property  and  liable 
to  maintain  ner. 

rilHIS  was  a  Bpedal  appBal  from   the  decision  of  E.  W.       18«5. 
"^     Bird,  the  Civil  Judge  of  Tanjore,  in  Regular  Appeals  g.  a.  No,  257 
Nos.  31  and  48  of  1863,  confirming  the  decree  of  the  Court     ^^^^*-  ■ 
of  the  Principal  Sadir  Amfn  of  Tanjore  in  Original  Suit  No. 
2  of  1862. 

Riklde  and  ttdjagopdlachdrlu,  for  the  special  appel^* 
lant,  the  plaintiff 

Sriniv&sa^ileariydT,  for  the  second  specifti  respondent, 
the  second  defendant. 

The  Court  delivered  the  fcdlowing 

Judgment  : — ^Tbis  is  a  suit  upon  a  bond  executed  in 
1855  by  the  first  defendant  alone,  for  money  previously 
advanced  to  her  from  time  to  time  for  her  necessary  main- 
tenance "whilst  living  separate  and  apart  from  her  deceased 
husband's  family  ;  and  it  is  sought  to  make  the  second  de- 
fendant liable  for  the  principal  sum  and  interest,  on  the 
ground  that  she  is  in  the  enjoyment  of  property  left  by  her 
deceased  husband  who  was  the  adopted  son  of  the  first  de* 
fendant  and  her  husband  and  in  his  lifetime  chargeable  with 
the  first  defendant's  maintenance  during  the  period  that  the 
advances  were  made  by  the  plaintifil 

The  liability  of  the  first  defendant  is  undisputed  ;  and 
as  regards  the  second  defendant  there  is  no  doubt  that  her 
husband  succeeded  to  the  family  property  belonging  to  his 
adoptive  father,  the  first  defendant's  husband,  and  that  she 
at  the  death  of  her  husband  became  and  continued  to  be 
possessed  of  such  property.  But  it  appears  that,  in  1860,  the 
first  defendant  brought  a  suit  in  the  Civil  Court  of  Tanjore 
(Original  Suit  No.  3  of  1860)  against  the  second  defe4dant 

(«)  Present :  Sootbtad,  C.  J.  ind  IimcB,  I. 
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1865.  to  recover  maintenance  from  the  year  1849,  and  obtained  a 
8.  A.  No  257  ^J^c"^©  in  her  fevor,  but  only  for  maintenance  from  the 
0/ 18^^'  date  of  the  suit :  the  Civil  Court  deciding  that  payment  of 
maintenance  for  the  past  time  could  pot  l^;ally  be  enforced. 
That  decree  was  in  accordance  with  the  decisions  of  the  late 
Sadr  Court  (since  overruled,  see  Special  Appeal  No.  433  of 
186S,  2  Eigh  Court.  Reporte,  3CJ  and  was  not  appealed 
against. 

Both  the  Lower  Courts  have  held  the  first  defendant 
alone  liable  upon  the  bond  and  dismissed  the  suit  as  against 
the  second  defendant.  Against  that  decision  the  plaintiff 
has  appealed>  and  the  question  we  ate  called  upon  to  decide 
is  whether,  notwithstanding  the  decree  in  the  former  suit, 
the  plaintiff  can  legally  or  equitably  make  the  second  de- 
fendant liable  for  the  debt  incurred  by  the  first  defendant. 
And  for  the  purpose  of  deciding  this  question  we  must 
assume  (and  we  do  no  more)  that  the  advances  for  which 
the  bond  was  given  were  made  for,  and  were  not  in  excess 
of,  the  first  defendant's  reasonable  maintenance  for  the  time. 

Now,  clearly  as  a  matter  of  contract  there  is  no  liability 
on  the  part  of  the  second  defendant,  nor  was  there  on 
the  part  of  her  husband.  The  first  defendant  had  full  capa- 
tiiy  to  contract  and  she  alone  executed  the  bond  ;  and  grant- 
ing that  the  plaintiff  made  the  advances  under  the  bond 
fide  belief  that  as  widow  the  first  defendant  had  a  conti- 
nuing right  to  maintenance  out  of  the  estate  in  the  hands 
of  her  adopted  son  and  his  widow,  the  second  defendant, 
we  think  there  is  no  principle  or  rule  of  Hindu  law  which 
recognizes  any  authority  in  a  widow,  entitled  only  to  main* 
ienance,  to  make  contracts  for  necessary  supplies  binding 
upon  the  heir  in  possession  of  the  family  property  and 
liable  to  maintain  her. 

We  have  been  referred  to  several  texts  and  the  com- 
mentary thereon  in  ColebrooJce*8  Digest,  Book  I,  Chapter  5» 
relating  to  the  liability  of  heirs  to  pay  the  proper  debts 
of  the  person  from  whom  they  inherit  property,  and 
to  the  payment  of  debts  contracted  for  necessary  fiimily 
expenses  whilst  the  family  are  living  together,  and 
during  the  prolonged  at>sence  of  the  head  of  the  fiunilf. 
But  those  passages  have  no  application  to  the  present 
question*    Thi   heir  no  dotibt  tak^  the  property  subject 
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to  liability  to  the  just  claims  of  creditors  as  well  as  to  1865. 
those  who  have  charges  upon  it;  and  in  the  case  of ^. ^.^vo. 257 
necessaries  supplied  to  a  family  the  liability  rests  on  ^/  ^^^^ 
the  ground  that  one  member  acts  as  the  agent  of  all  and 
binds  all.  The  second  defendant's  husband  and  the  second 
defendant  herself  were  undoubtedly  liable  to  the  iirst  defend- 
ant for  her  maintenance,  but,  upon  the  decision  adverse  to  the 
first  defendant's  claim  in  the  former  suit,  the  second  de- 
fendant ceased  to  be  liable  in  respect  of  the  time  during 
which  the  plaintiflTs  advances  were  made.  Here  the  whole 
question  is  whether  in  law  the  relation  of  debtor  and  ere* 
ditor  was  created  as  between  the  second  defendant  or  her 
husband  and  the  plaintiff,  and  for  that  no  authority  has 
been  or  can,  we  think,  be  shown  ;  and  to  hold  so  would  lead 
to  results  seriously  opposed  to  the  principle  of  dependence 
and  control  which  underlies  the  law  governing  the  rela- 
tionships of  a  Hindu  family.  We  are,  therefore,  of  opinion, 
that  the  second  defendant  is  not  liable  to  the  plaintifi^s 
claim  in  this  suit. 

If  this  had  been  a  case  in  which  payment  of  a  suitable 
amount  of  maintenance  could  have  been  enforced  by  the 
first  defendant  for  the  time  during  which  she  incurred  the 
debt  in  question  the  plaintiff  might,  upon  equitable  grounds, 
have  claimed  to  be  considered  in  the  position  of  an  assignee 
of  the  first  defendant  and  to  stand 4n  her  place  to  the 
extent  of  the  amount  ascertained  to  have  been  advanced  for 
necessai'y  maintenance,  and  to  have  payment  of  that 
amount  decreed  to  him  as  against  the  first  defendant  out 
of  the  arrears  of  maintenance  found  to  be  due  from  the 
second  defendant.  But,  aa  already  observed,  all  liability  of 
the  second  defendant  to  the  first  defendant  for  maintenance 
before  the  commencement  of  the  former  suit  in  1860  was 
got  rid  of  by  the  decree  ip  that  suit,  and  therefore  no 
amount  of  maintenance  remains  due  out  of  which  the 
plaintiff  could  equitably,  as  against  the  first  defendant,  be 
declared  entitled  to  payment  of  his  debt  by  the  second 
defendant. 

For  these  reasons  our  Judgment  is  that  the  decree  of 
the  CivU  Co«irt  be  affirmed  and  tiie  respondieilt's  (second 
^fendant)  eosto  ef  ihe  appeal  paid  by  the  appdJani 

Appeal  dUmiased. 
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appellate  JfurteHiction  (a) 

Special  Appeal  No.  188  of  1865., 

Ra'mana'dahisaraiyar ^  Appetlant 

Ra'mabhattar * Eespondent. 

Oral  erideDoe  of  the  discharge  of  an  obligation  executed  bj  writing 
ifi  admissibJe. 

j^^^is.  T^ HIS  was  a  special  appeal  from  the  decision  of  G.  A 
s,  A.  No.  183  Harris,  the  Civil  Judge  of  Coimbatore,   in  Regular 

''^^^^^'      Appeals  Nos.  169  and  170  of  1863,  modifying  the  decree  of 

the  Oourt  of  the  Principal  Sadr  Amfn  of  Coimbatore  in 

Original  Suit  No.  1  of  1861. 

The  Advocate  Oeineral,  foi-  the  special  appellant^  the 
defendant. 

Tirumalachd/riyd/r,  for  the  special  respondent,  the 
plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^The  suit  was  brought  to  recover  a  sum 
of  money;  several  documents  constituted  the  evidence  of 
the  defendant's  indebtedness. 

So  far  as  it  enters  into  the  present  appeal,  the  defence 
was  that  the  money  was  paid. 

The  Civil  Judge  discredited  the  genuineness  of  a  letter 
(No.  2)  adduced  as  evidence  that  the  obligation  was  par« 
tially  dischaxiged.     His  conclusion  upon  that  point  is  not 
subject  to  scrutiny  in  special  appeal.    We  may,  however, 
incidentally  remark  that,  if  the  inconclusiveness  of  a  com* 
parison  of  signatures  is  given  as  a  reason  for  not  compar- 
ing the  signature  to  the  disputed  document  with  an  un* 
disputed  signature  of  the  plaintiff  upon  the  record,  the 
Civil  Judge  was  in  error.    Such  comparison  was  always 
permissible,  and  the  Evid^pce  Act  has  extended  the  old  doc* 
trine.    After  discrediting  the  written  evidence  of  pay- 
ment the  Judge  says : — 

"  The  defendant  possesses  no  other  written  acknowledg- 
ment of  the  bonds  A  and  B  having  been  disd&arged,  and 

(a)  Present :  HoUoway  and  Innes,  J/. 
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I  refuse  to  admit  the  oral  evidence  which  he  has  brought       1866. 
forward  on  the  point ;  it  has  been  repeatedly  ruled  that  such  ^  ^,  if^^izi 
is  not  legal  evidence/'  *>/  ^8^^- 

The  Oivii  Judge  is  quite  correct  in  saying  that  it  was 
repeatedly  held  by  the  late  Sadr  Court  that  oral  evidence 
of  the  discharge  of  an  obligation  executed  by  writing  was 
not  admissible.  The  first  decision  of  the  kind  professed  to 
be  founded  upon  an  opinion  of  the  pundits  that  this  was 
the  Hindu  law.  It  is  manifest  that  even  if  this  was  the 
case  it  could  be  no  ground  for  adopting  the  rulci  for  we 
have  never  professed  to  follow  the  adjective  law  of  the 
Hindus.  It  would ,  however^  probably  have  been  found  that 
the  answer  given  by  the  pundits  really  arose  from  the  fact 
that  the  rules  of  the  Hindu  law  of  evidence  are  mainly 
concerned  with  the  weight  to  be  given  to  particular  sorts 
of  evidence.  It  will  be  found  that  thei*e  is  not  in  the 
Hindu  law  a  trace  of  the  distinction  between  the  admissi- 
bility and  the  credibility  of  evidence.  Whatever,  however, 
the  origin  of  this  doctrine,  it  has  been  overruled  in  many 
cases  during  the  last  three  years.  There  never  of  course 
existed  in  the  English  law  of  evidence  the  slightest  found- 
ation for  it  Of  course  if  a  receipt  is  given  the  contents  of 
that  receipt  cannot,  unless  the  non-production  of  the  docu- 
ment is  accounted  for,  be  proved  by  oral  evidence,  but  even 
where  a  receipt  has  been  given,  there  is  nothing  to  prevent 
the  fact  of  payment  like  any  other  fact  being  proved  by 
oral  evidence.  So  uniform  has  been  the  law  that,  as  the 
text  writers  show,  only  one  case,  and  that  a  nisi  prius 
one,  exists  directly  upon  the  point. 

In  these  circumstances  it  is  necessary  to  remit  the 
case  to  the  Civil  Judge  for  judgment  upon  the  issue. 

Issue: — Does  the  oral  evidence  of  the  defendant 
establish  the  payment  pleaded  by  him  ? 

It  is  accordingly  hereby  ordered  that  the  Civil  Judge 
do  submit  his  finding  upon  the  foregoing  issue  within  six 
weeks  from  this  date. 

Issue  directed. 
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Appellate  Surudiiction  (a) 

Begular  Appeal  A^o.  29  of  1865. 

Vellai  Mira'  Kavuttan  and  another Appellants. 

Mira'  Moidin  Ravuttan  and  others .Reepondenta. 

Regular  Appeal  No.  30  of  1865. 

Vellai  Mira'  Ravuttan Appellant 

Varisai  Mira'  Ravuttan  and  oihers.,..., Respondents. 

Additioni  made  to  the  joist  estate  by  the  managing  member  of  a 
Mahomedan  family  will  be  presumed,  in  the  absence  oi  proof,  to  have 
been  made  firom  the  joint  estate,  and  will  be  for  the  benefit  of  all  the 
members  of  the  family  entitled  to  ahare. 

j^^^^oi     nnHESE  were  regular  appeals  againet  the  decrees  of  tbe 
n.  A-  No,  29  -^     OMl  Court  of  Tinnevelly  in  Origiual  Suits  Nos.  6  and 

/>/  1 RRR 

'-—         Busteed  and  KarandJsard  JUenavan,  for  the  appellant, 

the  1st  defendant 

R(i^agopdlachdriii,  for  the  respondents,  the  plaintiffs. 

The  Court  delivered  the  following 

Judgment  : — ^The  original  suits  which  have  led  to  the 
two  appeals  now  under  consideration  were  instituted  se- 
parately by  different  members  of  a  family  of  the  Labbay 
caste  in  the  Tinnevelly  District  for  the  recovery  of  their 
share  of  the  joint  family  property.  In  No.  29  the  plaiatifl^ 
'  claimed  as  the  representatives  of  their  deceased  fiitherMuham- 
mad  Ravuttan ;  and  in  No.  30  the  plaintiffs  sued  for  a 
share  of  the  property  which  had  devolved  upon  the  common 
ancestor  of  the  parties,  Muhammad  Nai&ir  Bavuttanw  The 
1st  defendant  is  the  same  in  both  suits,  being  the  managing 
member  of  the  fa«oily ;  and  the  1st  and  2nd  plaintiffs  in 
No.  29  are  6th  and  6th  defendants  in  No.  30. 

The  Civil  Judge  awarded  to  the  plainidflb  in  both  cases 
their  ebara  of  the  property,  calculated  in  aocordance 
with  the  rules  of  Mahomedan  law.  Against  these  deci- 
sions the  1st  defendant  has  appealed  in  both  cases. 

The  two  chief  points  on  which  the  counsel  for  the  only 
real  appellant,  the  1st  defendant,  has  insisted  in  these 

(a)  Present :  Frere  and  Innes,  JJ. 
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Appeals  are ;    Ist,  that  the  case  of  the  parties  ia  different       ^s^^- 

from  that  of  a  family  governed  by  the  rules  of  Hindu  law,  ^.  j.  ^Vo.  29 

and  that  therefore  the  presumption  applicable  to  a  Hindu  j^^^^^j**^ 

family  residing  in  a  state  of  union,  that  acquisitions  made     <>/ 18<5. 

by  any  member  of  the  family  form  part  of  the  joint  estate,  * 

cannot  be  adopted  in  a  case  of  this  kind.  We  are  unable  to  see 

tlie  force  of  this  argument ;  for  although  the  technical  rules 

of  Hindu  law  aore  not  applicable  to  families  of.this  tribe,  the 

same  presumption  most  arise  from  fa^sbs  of  a  similar  kind 

and  the  same  principle  must  be  equally  held^  to  govern  cases 

of  family   partnership  among  Hindus  and  Mahomedans. 

The  1st  defendant,  Imving  been  managing   member  of  the 

joint  estate  for  a  long  series  of  years,  must  be  presumed  to 

have  made  these  additions  to  the  property  from   the  joint 

estate,  unless  the  contrary  were  shown,  which  he  has  been 

unable  to  da  in  the  present  instance. 

The  second  point  which  has  been- urged  upon  us- is  that 
the  1st  defendant  has-been  improperly  made  to  account  to 
the  plaintiffs  in  No.  30  for  their  share  in. the sumof  Kupees 
20,281  forming  a  portion  of  the  family  property.  This  cash 
balance  the*lst  defendant  alleges  to  be  in  the  possession  of 
the  4th  to  7th  defendants  in  that  case,  and  it  isaqgued* 
therefore  that  these  defendants,  and-  especially  the  5tb, 
should  be  charged  with- the  payment  to  the  plaintiffs  of 
that  part  of  this  sum  which  fonx^s  the  plaintiffs'  portion. 
We  ai-e  oi  opinion,  however,  that  this  property  is  clearly 
traced  to  the  1st  defendant ;. and* that  the  C6uits€}l  for  the^ 
appellant,  notwithstanding  the  ability  and<  industry  dis- 
played in  his  argument,  has  failed  to  meet  the  reasons 
assigned  by  the  Civil  Judge,  in*  para.  22.  of  his  judgment 
in  the  case  No.  30,  for  discrediting  the  assertion  of  the  1st 
defendant  that  the  above  5th  and  other  defendants  subse- 
quently took  posesssion  of  this  portion  of  the  family 
property. 

There   are  other  points  in  the  two  •  cases^  to  which 

allusion  has  been  made  by  the  Counsel  for  the  appellant 

but  it  has  not  been  attempted  to  press  them*seriously  upon 

us.    It  is  sufficient  to  say  that  on  these  points  also  wo  see 

no  reason  whatever  to  question  the  justice  of  the  original 

decisioui 

»  2 
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1866.  \y^  cannot  conclude  our  remarks  without  observing^ 

M,  A.  No:  29  that  the  labour  of  the  Court,  involved  in  the  conaideratioii 
nfj^NTto  ^^  ttese  appeals,  ha»  been  much  facilitated  by  the  clear 
of  1865.  and  satisfactory  manner  in  which  the  Civil  Judge  has 
stated,  and  commented  upon,  the  several  questions  at  issue 
ih  these  two  suits.  We  have  felt  ourselves  mueh  indebted 
also,  as  has  been  already  intimated,  to  the  Counsel  for  the 
appellant  for  the  lucid  and  well-arranged  argument  in 
which  he  has  set  the  case  of  his  client  before  us.  We  con- 
firm the  original  decision  of  the  Civil  Judge  in  both  these 
cases  and  dismiss  the  two  appeals  with  costa 

AppeaU  dismissed- 


appellate  Surtstitctton  (a) 

Special  Appeal  No.  188  of  1865. 

Falanitblapfa   Kaundan Appellant 

Manna'r u  N a'ikan  and  another. ResponderUs^ 

A  sale  by  a  father  is  valid  by  Hindu  Lav  to  the  exl^nt  of  his  own* 
share  of  the  undivided  estate.  Tltere  is  no  distinction  aecordinf^  to  tfti« 
Madras  School  between  a  father  and  other  oo-parceners. 

npHIS  was  a  special  appeal  against  th«  decree  of  the  Addi* 
June  22.      -*-     tional  Principal   Sadr  Amin's  Court  of  Coimbatore 

^'  0/  ^m.^^  '^^  Regular  Appeal  No.  244.  of  1863,  reversing  the  decree  of 
~  the  Difitrict  Munsif 's  Court   of  Bhav&ni  in.  Original  Suii 

No.  57  of  1863. 

Ti/rumalachdriyar,  for  the  special  appellant . 

Srinivdaaclidriydr,  for  the  special  respondents. 
The  Court  delivered  the  following 

Judgment: — In  this  case  the  plaintiff  has  most  impixK 
perly  been  allowed  by  the  Munsif,  whose  irregularity  has 
not  been  noticed  by  the  Principal  Sadr  Amfn,  to  sue  for 
what  he  calls  the  eancellation  of  an  agreement  made  by  his 
father.  The  real  truth  of  the  matter  ia  that  the  2nd 
defendant,  the  father  of  plaintiff,  has  sold  land  alleged  to  be 
family  property  to  1  st  defondao  t,  and  that,  as  is  now  admitted^ 
the  land  has  actually  been  delivered  in  pursuance  of  the 

(a)  Present:  Frere  and  HoUoway,  J  J. 
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sale.     It  is  manifest  that  the  cancellation  of  the  rizinama        1865. 

June  22. 

would  be  of  no  use  whatever  to  the  plaintiff,  and  that  he  ^.  a,  No.  ibs 
ought  to  have  been  compelled  to  sue  for  what  he  really  — ^^^^' — 
wanted. 

In  argument,  treating  this  case  as  an  action  for  the 
recoveiy  of  the  land,  it  has  been  contended  that  a  sale  by 
the  father  is  altogether  void,  that  partition  for  the  purpose 
of  satisfying  his  contracts  cannot  as  in  other  cases  be  directed. 
The  principle  upon  which,  following  the  suggestion  of  Sir 
T.  Strange  and  Mr.  Colebrook^,  the  Courts  have  of  late  years 
satisfied  the  contract  of  one  individual  member  out  of  the 
share  whicb  would  come  to  him  on  partition,  is  that  as  the 
co^parcener  has  contracted  he  ought  to  fulfil  his  contract,that 
be  could,  if  disposed  at  any  time,  according  to  the  doctrine 
of  the  Madras  School;  enforce  a  partition,  and  that  it  is  only 
just  tbat,  where  he  has  incurred  an  obligation,  lie  shall 
not  be  allowed  to  escape  its  effects  by  the  allegation  that  his 
own  deed  was  ultra  vires,  but  compelled  to  give  to  his 
creditor  all  the  remedies  to  which  he  would  himself  be 
•entitled  as  against  the  object  matter  of  his  agreement.  It 
is  quite  oteax  that  on  the  theory  of  the  Madras  School  there 
is  no  distiDction  between  a  &ther  aad  other  co-parceners. 

We  therefore  refer  to  the  Lower  Court  the  issue : — 
To  what  portion  of  the  land  sued  for  would  the  2nd  defend- 
ant be  entitled  on  a  partition  enforced  by  suit  t 

It  is  accordingly  hereby  ordered  that  the  Principal 
Sadr  Amin  do  return  his  finding  on  the  foregoing  issue 
within  six  weeks  from  this  date. 

laaut  directed. 
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appellate  Jurisftitlion  (a) 

Civil  Petition  No.  151  of  1865. 

Venkita'chella  Chetti  and  another. ..PefifioTwr*. 
Parvatahma'l > Counter-Petitioner. 

No  afypeal  lies  from  an  ordei^f  a  Judge  prooeediug  imder  Aet  XIX 
of  1841.  The  fact  that  the  Jadre  ma^r  have  rejected  evidence  which 
ought  to  have  been  received  and  considered  does  not  warrant  the 
High  Court  in  interfering  to  set  aside  an  order  of  aueh  Jndge. 

1865.       rriHIS  was  a  petition  against  an  order  of  R  0.  Clarke,  the 
J^^^'     -1.     Civil  Judge  of  Tranquebar,  dated  29th  April  1865, 

C  p.  No,  161  o  1  *  r 

— '—         The  Advocoite  General,  for  the  petitioners. 

Miller,  for  the  couAter-petitioner. 

Judgment  : — This  is  an  applica^tion  to  set  aside  for 

want  of  jqrisdiction.  an  order  made  by  the  Civil  Judge  of 
Tranquebar  under  Act  XIX  of  1841,  from  which  under 
Section  XVIII  of  ihat^Aet  no  appeal  is  allowed. 

The  petitioner  ParvatammSl,  daughter  of  the  deceased 
Ntfr&janasw&my  Chetti,  affirms  that  the  property  in  dispute, 
consisting  of  a  house  and  garden  and  the  personal  property 
in  the  house,  was  the  property  of  her  deceased  iiskther,  and 
that  the    counter-petitioners,  Venkat&chella    Chetti  and 

Another,  who  are  now  appellants  before  the  High  Court, 
have  no  title,  being  the  illegitimate  sons  of  the  deceased. 
The  above  counter-petitioners  on  the  contrary  urge  that 
they  are  in  possession  under  a  deed  of  gift  from  their  father, 
and  that  they  were  born  in  lawful  marriage. 

The  Civil  Judge  decided  in  favour  of  the  daughter, 
Parvatamm&l,  and  directed  that  she  should  be  put  in 
possession. 

Whether  in  this  case  the  Civil  Judge  has  decided 
on  sufficient  inquiry  or  whether  his  decision  is  correct  in 
point  of  fisM^t,  or  even  of  law,  is  not  the  question.  No  appeal 
lies  against  the  order,  and  even  if  it  were  admitted  for 
argument's  sake  that,  in  the  absence  of  jurisdiction,  the 
High  Court  has  power  to  interfere,  we  cannot  hold  that 

(a)    Present  :  Frere  and  Innes,  J  J. 
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^e   Civil  Judge-  had  no  jurisdiction  in  the  case.     The    ^J^^^ 
application  was  in  its  nature  one  which  under  the  Act  <?.  P.  No,  I5l 

the  Civil  Judge  was  clearly  competent  to  entertain.     But  — ^ '— 

it  was  argued  by  Mr.  Advocate  General  on  behalf  of  the 
J9onsthat  iiwB^  evident  from  the  roistered  deed  of  gift 
v'nder  which  possession  was  taken  by  them  many  years 
ago,  that  this  was  not  a  ease  of  possession  taken  upon 
succession  which  it  should  be  to  bring  it  under  the  Act,  as 
the  Judge  would  have  seen  had  he  not  improperly  rejected 
that  document  This,  however,  would  depend  upon  the 
genuineness  of  the  doeument,  which  is  net  admitted  by  the 
other  -side,  «nd  aU  that  the  argument  amounts  to  is  thai 
the  Judge  has  improperly  rejected  evidence,  the  truth  of 
which,  whatever  its  bearing  may  he,  may  yet  be  sucoess- 
fnlly  conteerted.  The  refusal  of  the  Judge  to  admit  this 
important  evidence  und  give  it  <M>nsideration,  however  xin- 
nccountahle  it  may  appear,  having  been  a  proceeding  in  a 
question  rightly  before  him,  he  clearly  did  not  «ot  withoxit 
juriadid^on. 

Upon  the  question  which  was  raised  by  the  other 
side  as  to  whether  this  Court  has  the  power  to  set  aside 
for  want'of  jutisdiction  an  order  of  a  Court  subordinate 
to  it,  when  that  order  has  been  made  by  it  in  the  exercise 
of  its  original  jurisdiction  to  which  the  provisions  of  Sec- 
tion 35,  Act  XXIII -of  1861  would  not  be  applicable,  it  is 
not  at  present  necessary  to  give  any  opinion. 

It  is  accordingly  ordered  that  this  application  be,  and 
the  fsame  hereby  is,  dismissed. 

Petition  dismissed. 
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Appellate  Suristiictton  (a) 

Special  Appeal  No.  279  of  1865. 

Nallana  Gaundan Special  Appellant  (PlaiviijffJ 

and 

Palani  Gaxjsdas.., Special  Bespondent  (Defendant) 

A  mortga^r  stipulated  by  an  instninaeiit  in  writing  that  if  lie 
failed  to  repay  the  sum  irnt  on  mortxage  within  three  yean  the  pro- 
perty mortgaged  was  to  be  held  on  absolute  sale.  Held^  that  the  mort- 
gagor was  entitled  to  redeem  althoogli  the  amount  ient  had  not  been 
repaid  within  the  three  years. 

1865.        n^HIS  was  a  Special  Appeal  a^inst  the  decree  of  the 

H.A.^No  379  ^^^^  Court  of  Coimbatore  in  Regular  Appeal  No.  18 

^1865.     of  1865,  reversing  the  decree  of  the  Court  of  the  District 

Munsif  of  Ear6r  in  revised  Original  SuitNa  297  of  1863. 

Brodeman,  for  the  special  appellant,  the  plaintiff. 

6.  E.  Branson,  for  the  specialrespondent,  the  defendant. 

The  Court  delivered  the  following 

Judgment  : — ^The  only  question  involved  in  this  appeid 
is,  whether  plaintiff,  who  passed  to  disfendant  land  under 
a  document  in  the  following  words,  is  entitled  to  redeem. 

"  Having  received  sale  receipt  for  the  decree  amount 
due  to  Nallathamby  Chetty  and  Eutti  Chett}'  of  Ponnan- 
kuly  Fdlayam  attached  to  Ukanura  village  in  Pulladam 
taluk,  I  have  this  day  obtained  from  you  Rupees  82,  the 
amount  d  ue  to  the  said  plaintiffs,  and  paid  the  same  to  them. 
As  I  have  mortgaged  to  you  2  ,\,  ^^  ballahs  of  punja  and^^ 
Vt*  tt  ballah  of  garden  land  No.  677  called  '*  Amayadna- 
kidu"  with  a  well  and  a  "  Tolay"  situated  thereon,  and 
2^,  ^  ballahs  of  punja  land  No.  681  ''Chinna  Amayadya- 
nak4du,"  the  puttah  of  which  runs  in  my  name,  and  have 
received  the  said  decree  amount  of  Rupees  82, 1  will  not 
only  put  in  a  rizin&m4  for  the  transfer  of  puttah  in  your 
name,  but  also  in  the  *'  Calavathy"  of  Chithri  of  the  year 
Ananda  next  (April  and  May  1854)  I  will  pay  to  you  the 
s^aid  sum  of  Rupees  82  and  will  have  a  razinima  presented 

(a)  Present :  Erere  and  Hollows?,  J  J. 
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for  the  re-transfer  of  the  puttah  in  my  name-    If  I  were  to      .^f  ^^* 
fail  to  do  80  by  the  said  term,  the  said  lands  with  the  well  sTITnoT^j^ 
and  Tolay  thereon  are.  to  be  held  on  absolute  sale  for  the     o/  isftg-  . 
said  sum  of  Bupees  82  by  you  and  your  generation.    Na 
sooner  the  said  rizin&md  is  presented  in  the  taluk,  I  will 
buy  a  stamp  and  have  this  bond  executed  on  it.    You  are 
also  to  execute  to  me  a  counter-deed  on  stamped  paper  re- 
garding the  said  term  of  3  years.    Thus  this  karfir  has  been 
executed." 

The  Civil  Judge  has  quoted  a  decision  of  the  late  Sadr 
Court  and  held  the  plaintiff  barred  by  acquiescence  in  the 
holding  ofthelai^dby  defendant  as  absolute  owner  since 
1854.  It  is  unnecessary  to  consider  the  question  of  the 
supposed  acquiescence,  because  the  point  really  is  whether 
the  defendant  has  ever  become  a  vendee  or  whether  he  is 
still  a  mortgagee.  If  there  has  never  been  absolute  owner- 
ship there  can  have  been  no  acquiescence  iu  its  exercise. 

Upon  questions  of  mortgage,  the  late  Sadr  Court  has 
followed  to  its  fullest  extent  the  doctrine  of  the  English 
Courts  of  Equity  that,  where  an  absolute  conveyance  or 
assignment  of  an  estate  is  originaUy  intended  as  a  security 
for  money,  the  conveyance  will  ever  afterwards  in  Equity 
be  considered  as  a  mortgage  and  redeemable  on  the  usual 
terms,  and  that  a  contemporaneous  agreement  clogging  that 
right  of  redemption  will  be  altogether  void.  (Sp :  vol.  II.  618.) 

It  is  equally  clear  that  even  if  the  conveyance  is  in  the 
form  of  a  sale  and  the  mortgagor  has  bound  himself  that  on 
some  future  event,  as  on  failure  of  payment  on  a  particular 
day,  it  should  operate  as  a  purchase,  the  mortgagor  will  be 
entitledtoredeemif  the  original  intention  was  to  mortgage. 
(Spwrgeon  v.  CoUier,  I.  Eden.  59  and  the  note  p.  60).  This 
doctrine  has  been  upheld  in  numerous  recent  ca8e8,although 
the  transaction  has  been  held  to  be  a  sale(a).  This  doe- 
trine  too  the  late  Sadr  Court  has  repeatedly  professed  to 
follow.  Now  the  present  case  is  much  weaker  for  the 
defendant  than  the  one  put ;  the  document  evidencing  the 
contract  recites  a  mortgage  and  merely  imports  an  agree- 
ment that  it  shall  be  converted  into  a  sale  in  case  of  non-^ 

(o)  Williams  v,  Owen^  5.  Mjlne  and  Ciaig  303  ^  Aldenoa  9,  Whlte^ 
2  DeQ.  aftl  J.  97. 
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1895-  payment  within  three  years.  Such  a  conditkm  is  a  fortiori 
M.  A.  No,  279  void.  It  is  unnecessary  here  to  advert  to  the  difficulties 
— ^^^^^^ —  whicb  beset  a  mortgagee  seeking  to  enforce  an  agreement  for 

the  purchase  of  the  equity  of  redemption.  .(Webb  t;.  Bourko 

11.  Scb.  and  Lef.  678). 

Id  a  recent  ease  in  this  Court,  in  which  the  document 
executed  might  have  evidenced  a  conditioflwil  sale,  tho 
Lower  Court  held  that  the  condition  forre-purehase  with  a 
stipulation  for  an  absolute  sale  in  case  of  failuve  to  pay  at 
the  time  was  a  penalty  whieh  could  not  be  enforced.  We 
of  course  eould  not  agree  with  this  doetiine  and  refisrxed  ta 
the  Lower  Court  the  issue  whether  the  parties  intesded  a 
mortgage  or  a  sale,  because  it  is  of  co»rse  quite  competent 
to  parties  to  sell  with  a  condition  forio-purriise  at  a  parti- 
eular  time  \  then,  in  case  of  non-payment  at  the  time,  there- 
is  no  equity  to  relieve  against  the  sale.  It  is  the  intention 
of  the  parties  which  governs,  and  that  intention  may  be* 
shown  by  the  deed  itself,,  by  other  instruments,  or  even  hy 
oral  evidence.  (Alderson  v.  White,  11.  DeQi  and  J.  97.)  la- 
the present  case  the  intention  is  abundantly  clear  upon  the 
document  itselC  The  eonduct  of  the  case  by  the  parties 
readers  it  one  simply  of  construction. 

The  decree  of  the  Lower  Court  must  be  reversed,  and' 
the  plaintiff  declared  entitled  to  redeem  on  payment  of  the 
money  secured  by  the  document  I.  The  plaintiff  having  set 
np  a  usufructuary  mortgage  which  he  faHed  to  prove,  each* 
party  will  bear  his  own.  costs  both  in  the  Covrt  below,  and^ 
ia  this  appeal- 
it  j9SP0a£  aUowecL 
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Special  Appeal  No.  311  of  1865. 

AvUL  Kha'dab  and  three  others Appellants. 

Andhu  Se't ReapoTidents, 

A  consent  by  a  Vakil  of  the, party  to  a  deci:ee  being  made  bindinj^  f>ro« 
perty  other  than  what  the  parties  to  the  suit  may  have  an  interest  m  is  a 
oonsent  to  what  is  beyond  tne  scope  of  theiait  and  coold  be  ndifaer  .bind-- 
ing  on  the  party  nor  acted  upon  by  the  Court. 

Where  a  suit  was  brought  against  the  defendant  as  the  representa- 
tive of  a  person  deceased  and  the  Courts  below  found  that  the  amount  was 
due  but  that  the  defendaAta  had  not  taken  possession  of  any  property  of 
the  deceased  person.  Held,  that  the  Lower  Courts  should  have  determiped 
the  further  question  whether  the  defendants  were  the  legal  representa* 
tivfts  of  deceased  and  qiititJed  to  his  estate. 

THIS  was  a  special  appeal  against  the  decree  of  the       1865. 
Principal  Sadr  Amines  Court  c^Coimbatore  in  Regular  =■    "  ^  ^'    > 
Appeal  No.  84  of  1864,  modifying  the  decree  of  the  Court     of  1866. 
of  the  District  Munsif  of  Coimbatore  in  Original  Suit  No. 
881  of  1863. 

-O'Sullvvan,  for  the  special  appellants,  defendants  one 
to  four. 

MiUer,  for  the  respondent,  the  plaintiff. 
The  Court  delivered  the  following 

Judgment:— In  this  suit  plaintiff  sought  to  recover 
from  defendants  Rupees  530-9-5,  amount  due  to  plaintiff 
hy  Fakiri  Ravuttan,  the  deceased  husband  of  the  5th 
tlefendant  and  broUier  of  defendaoits  1,  2,  3  and  4. 

The  claim  was  made  against  the  defendants  as  the  re- 
presentatives of  the  deceased.  The  3rd  and  5th  defendants 
allowed  the  suit  to  be  tried  ex  parte  as  against  them. 
The  1st,  2n{l  and  4th  defendants,  in  defence  denied  the  debt 
and  said  that  Fakiri  Ravuttan  had  for  the  last  six  years 
lived  separately  and  that  his  property  had  not  been  inherit- 
ed by  them.  In  other  words  they  said  (1)  that  there  wa$ 
no  mich  debt  due  as  that  claimed,  (2)  that  they  were  not 
the  representatives  of  Fakiri  Ravuttan  and  (3)  that  they 
had  not  taken  assets. 

i(a)^r^f(nl:  Frere  andluneitJiJ. 

B  2 
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1S65.  The  issues  vecofded  by  the  Muiisif  were  of  a  Terr 

Jmiw  15 

8.  A.  No,  311  gcncnd  character  mud  were  to  the  following  effect  :^ 

0/ISS5. 

1.  Whether  deceased  owed  the  amount ; 

2.  If  so,  whether  defendants  coold  be  made  liable 
for  it 

He  found  on  the  first  issue  for  plaintiff.  On  the 
second  issue  he  found  for  defendants^  as  there  was  no 
credible  evidence  of  their  having  possessed  themselves  of 
the  estate  of  deceased,  and  dismissed  the  suitw 

On  appeal  by  plaintiff  the  Principal  Sadr  Amin 
held  that  the  only  point  at  issue  was,  whether  the  defend- 
ants had  taken  possession  of  the  estate  of  Fakiri  Bavuttan. 
He  concurred  with  the  M unsif  in  finding  that  they  had 
not  But  as  the  plaintiff's  vakil  said  that  the  deceased 
Fakiri  Bavuttan  had  been  entitled  to  a  share  in  a  house 
left  by  his  deceased  &ther  and  requested  that  this  proper^ 
might  be  held  liable  for  the  debt  due  to  plaintiff,  and  as 
defendants'  vakil  said  that  the  defendants  did  not  object 
to  such  share  (if  it  existed)  being  so  held  liable,  the  Prin- 
cipal Sadr  Amin  passed  a  decree  exempting  defendants  from 
all  personal  liability  and  declaring  plaintiff  entitled  to  col- 
lect the  amount  from  the  property,  if  any,  of  the  deceased 
Fakiri  Bavuttan  or  from  any  share  to  which  Fakiri  Bavut- 
tan had  a  title  under  law  in  the  estate  left  by  his  deceased 
father. 

Defendants  now  prefer  this  special  appeal  on  the 
groimd  that  as  the  defendants'  liability,  personal  or  other- 
wise, was  not  established,  the  suit  ought  to  have  been 
dismissed. 

It  was  argued  by  Mr.  Miller,  who  appeared  for  the 
plaintiff,  that  the  assent  given  by  defendants' vakil  to  the 
course  proposed  by  plaintiff's  vakil  precluded  defendants 
from  taking  this  objection ;  while  on  the  other  hand  it  was 
contended  by  Mr,  O'SulIivan  that  the  consent  given  was 
no  admission  of  liability  in  the  suit,  and  that  defendants 
have  nevertheless  been  wrongly  made  liable  under  it 

It    is  neceasary  therefore  to  see  what  this  asseni 


ATUL  KHA'DAR  V.  ANDHU  SK'T.  425 

amounted  to.     The  action  had  been  brought  to  recover  a      ,^?^f^ 

Jufy  15. 

certain  amount  due  from  the  estate  of  the  deceased  in  res-  5;  a.  No.  311 
pecfe  of  which  these  appellants  were  liable  as  his  represen-  ^^  ^^^^* 
tatives,  and  by  the  defence  of  1st,  2nd  and  4th  defendants 
the  issue  whether  they  were  or  were  not  his  representatives 
was  clearly  raised,  though  no  such  issue  was  in  terms  re- 
corded ;  and  as  respected  the  other  defendants  who  were 
ex  parte  the  same  issue  (having  regard  to  the  nature  of  the 
suit)  should  have  been  recorded  by  the  Munsif  The 
Courts  below,  however,  appear  to  have  confined  themselves 
to  determining  the  question  of  whether  defendants  had 
possessed  themselves  of  deceased's  estate.  But  this  was 
not  sufficient.  For  although  it  should  appear,  as  the 
Courts  found,  that  defendants  did  not  take  possession  of 
any  part  of  the  estate,  still  if  they  were  found  to  be  re- 
presentatives of  the  deceased  they  would  rightly  be  made 
answerable  for  the  debt  out  of  any  such  property  of  the 
deceased  as  in  their  capacity  of  representatives  they  might 
be  found  entitled  to. 

Now  in  the  present  cane  the  Principal  Sadr  Amin 
found  that  defendants  had  not  possession  of  the  estate  aud 
did  not  find  that  they  had  any  title  to  it  as  the  represen* 
tatives  of  the  deceased ;  and  on  this  finding  they  could  not 
be  held  liable  to  answer  the  claim,  because  it  amounted  to 
saying  that  they  were  not  properly  parties  to  the  suit. 
The  suit  however  was  not  dismissed  as  against  them,  and 
the  decree,  although  absolving  them  of  all  personal  liability^ 
makes  them  liable  in  respect  of  any  property  which  may  be 
found  to  have  formed  part  of  deceased's  estate  or  to  which 
he  was  entitled  ;  for  the  decree  cannot  be  against  the  pro- 
perty alone,  there  must  be  some  parties  through  whom  the 
property  is  made  liable,  and  it  is  clear  that  these  defend- 
ants must  be  the  parties  so  affected  by  the  decree.  Now 
as  far  as  the  finding  on  the  issues  goes,  it  would  appear 
clear  that  the  Principal  Sadr  Amln  must  have  satisfied  him- 
self that  if  any  such  property  existed  as  that  referred  to  by 
plaintiff's  vakil,  theso  defendants  were  not  in  possession  of 
it  and  were  not  entitled  to  it,  and  that  the  persons  in  pos- 
session of  it  and  entitled  to  it,  if  any,  were  not  before  the 
Court.    Their  consent  therefore  by  their  vakil  amounted 
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1865.       to  saying,  we  are  not  found  to  be  representatives  of  deeeatf- 

July  l6*  *f     o 

^TaTNo,  8ii'  ®^  *°^  ^®  *^  found  not  to  possess  his  estate,  and  tre  do 
0/  ^865.     not  of  course  object  to  any  order  yon  may  think  fit  to 
tnake  against  any  property  in  which  we  are  not  interested^ 
since  such  orders  cannot  of  course  be  made  to  affect  us. 

A  consent  by  the  vakil  of  a  party  to  a  decree  being 
made  iu  it  binding  property  other  than  what  the  parties  to 
the  suit  may  have  an  interest  in  is  clearly  a  consent  to 
what  is  beyond  the  scope  of  the  ^uit,  and  such  a  consent 
Gould  neither  be  binding  on  the  party  (Swinfen  v.  Lord 
Chelmsford^  5  H.  and  N.  890)  nor  be  acted  upon  by  the 
Court  It  was  however  acted  upon  by  the  Principal  Sadr 
▲min  and  in  a  manner  evidently  not  contemplated  by  the 
vakil,  for  it  made  the  defendants  liable  in  respect  of  the 
property  to  whicli  his  consent  referred,  whereas  his  consent^ 
aa-  explained  above,  could  only  have  intended  that  the 
defendants  should  not  be  afieeted  by  the  order  to  be 
made. 

We  think  therefore  that  the  consent  given  by  the 
defendants'  vakil  does  not  preclude  defendants  from  pre- 
ferring this  appeal. 

Then  in  reg^urd  to.  the  point  taken  in  appeal,  we 
tbiok  a& intimated  above  that  the  main  question  upon  whiefa 
the  liability  or  non-liability  of  defendants  depends,  viz. 
their  status  as.  representatives  of  the  deceased,  has  not  bee& 
clearly  determined,  and  that  as  this  issue  was  raised  by  the 
nature  of  the  suit  as  it  affected  3rd  and  5th  defendanta 
who  were  ex  parte  and  by  the  express  line  of  defence  taken 
by  1st,  2hd  and  4th  defendants,  an  issue  upon  the  point 
ought  to  have  been  rec^oMed  by  the  Miinsif  Had  thia 
been  done  and  had  it  been  found  that  defendants  were  the 
legal  fepireseiitatires  of  the  deceased,  although  as  yet 
they  are  not  in  poissession  of  his  estate,  there  would  then 
apparently  have  been  nothing  objectionable  in  the  decree 
of  the  Principal  Sadr  Amin.  And  as  defendants  cannot 
justly  b^  made  liable  under  the  decree  nor  in  justice  to  the 
plaintiff  absolved  from  liability  without  th6  determination 
of  that  npon  which  their  liability  mainly  depends,  we 
resolve  to  send  the  following  issue  for  determination  by 
the  Principal  Sadr  Amin. 
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Issue : — ^Whether  any  of  the  defendantfl  are  legal  repre-      ^^?^v 

,  July  10. 

sentativee  of  the  deceased  and  entitled  to  his  estate,  and  ^fsTA.Nc^sii 
so,  which  of  them  are  so  entitled.  of  IS65. — ^ 

It  is  accordingly  ordered  that  the  finding  of  the 
Principal  Sadr  Amin  on  the  foregoing  issne  be  submitted 
to  this  Conrt  together  with  the  evidence  within  three 
months  from  this  date. 

Issue  directed- 


Appellate  Jurisbiction  (a) 

Referred  Case  Ko,  13  0/  1865. 
C.  A.  A.  Vernkde  against  Abdul  Qiri  Chinna  Swa'mi. 

The  imprisonment  of  a  defendant  by  order  of  the  Magistrate  under 
Act  Xni  of  1859  does  not  preclude  the  plaintiff  from  proceeding  by  Civil 
Suit  for  recovery  of  money  advanced  to  the  defendant  for  the  performance 
of  work. 

THIS  was  a  case  referred  for  the  opinion  of  the  High     j„/y  /^ 
Court  by  G.  R.  Sharpe,  the  Judge  of  the  Court  of  B.  a  No.  is 
8maU  Causes  at  Tellicherry.  ^-^  ^^^^' 

No  counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  :' — In  this  suit  the  plaintiff  sought  to  recover 
money  advanced  to  2nd  defendant  for  the  performance  of 
work.  • 

The  defendant  answered  that  the  matter  had  already 
been  brought  before  a  Magistrate  under  Act  XIII  of  1859^ 
(for  the  punishment  of  breaches  of  contract  by  artificers^ 
workmen  and  laborers  in  certain  cases)  and  that,  on  his  de« 
daring  his  inability  to  repay  the  money  according  to  the 
Magistrate's  order,  he  had  suffered  imprisonment. 

The  Judge  of  the  Small  Cause  Court  gave  judgment  for 
the  plaintiff  subject  to  our  decision  on  the  question 
*'  whether  the  order  of  the  Magistrate  for  the  re*payment  of 
the  money  has  been  so  satisfied  by  the  subsequent  impri* 

(a)  Present :  Scotland,  C.  J.  and  Fitre ,  J. 
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r  ^f^f      sonment  of  the  2nd  defendant  as  to  deprive  plaintiff  of  his 
JL  c.  No.  13  remedy  by  action. 

0/1865. 

We  are  of  opinion  that  the  decision  of  the  Jndge  is 
right.  The  Act  waa  passed  for  the  purpose  of  punishing 
firaudulent  breaches  of  contract,  and  imprisonment  under 
Section  2  is  the  punishment  provided  for  non-compliance 
with  the  Magistrate's  order,  directing  either  re-payment  of 
the  money  advanced,  or  performance  of  the  contract.  In 
the  former  case  the  Magistrate's  order,  we  think,  remains 
unsatisfied  within  the  meaning  of  the  proviso,  if  the  money 
has  not  been  repaid  at  the  end  of  the  term  of  imprison* 
ment. 


Appellate  SuiiiibittUm   (a) 

Special  Appeal  No.  148  of  1865. 

KaVak Appellani, 

Bastjva  Chetti  and  two  others ..Mespandents. 

Plaiotiff,  a  member  of  an  undmded  Hinda  familj,  sued  to  reeorer 
a  parcel  of  land  which  he  allesed  bis  uncle  l^t  defendant  to  hare  irrongly 
transferred  to  the  8nd  defendant.  The  Snd  defendant  allefted  a  sale  to 
him  by  the  Ist  defendant  and  a  snb^e^nent  sale  to  the  3rd  defendant,  and 
that  the  plaintiff  had  no  title.  The  District  Munsif  gave  judgment  for  the 
plaintiff.  Upon  appeal  the  Principal  Sadr  Amin,  fiodiog  that  the  plaintiff 
knew  of  the  salct  and  treating  the  Knowledge  as  evideoce  of  acooiescenoem 
the  original  contracting,  retened  the  decision  of  theMunsif.  J7e/a,(reteraing 
the  decision  of  the  Prbcipal  Sadr  Amin)  that  mere  knowledge  would  not 
make  the  plaintiff  a  party  to  the  sale  by  the  Ist  defendant  so  as  to  bar  his 
right  to  recover  the  land  for  which  he  sued  in  ejectment. 

A  person  who  seeks  to  bar  one  who  is  primdfoteie  the  le^al  owner  by 
evidence  of  ratification  or  of  facts  cogent  enough  to  prove  one  not  a 
formal  to  be  a  substantial  party  must  make  and  prove  such  a  case,  for  ho 
is  one  who  seeks  to  displace  a  legal  title. 

1860.       rpHIS  was  a  special  appeal  against  the  decree  of  the  Court 

A  A  ^148  ^^  ^^®  Principal  Sadr  Amin  of  Coimbatore  in  Regular 

o/i86k     Appeal  Na  220  of  1863,  reversing  the  decree  of  the  Court 

of  the  District  Munsif  of  Coimbatore  in  Original  Suit  No. 

226  of  1863. 

This  special  sppeal  coming  on  for  final  hearings  the 
Judgment  of  the  Court  was  delivered  by 

HoLLOWAT,  J. — ^This  suit  was  brought  by  plaintiff  oa 
behalf  of  himself  and  an  infant  to  recover  frds  of  a  certaia 

(o)  Present  :--Hollowaj  and  lones^  JJ. 
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parcel  of  land  which  he  alleged  his  uncle,  the  Isi  defendant,       1865. 
wrongfully  to  have  transferred  to  the  2nd  defendant.  Plain-  ^.^  ^^  j^g 
tiif  further  alleged  that  they  had  been  wrongfully  excluded     ^f  ^^^^- 
from  all  benefit  of  this  fi&mily  property. 

The  Ist  defendant  admitted  that  the  land  was  family 
property,  and  alleged  that  2nd  defendant  held  under  a 
mortgage. 

The  2nd  alleged  a  sale  to  himself  by  1st  defendant  and 
a  subsequent  sale  to  8rd.  His  case  was  that  the  family 
had  been  divided  for  25  years,  and  that  the  plaintiff  had  no 
title  whatever. 

The  3rd  and  4th  defendants  appear  to  have  united  in 
this  case,  for  the  Munsif  in  a  finding  unchallenged  has 
found  that  there  was  really  no  sale  to  3rd.  His  opinion 
obviously  was  that  the  asserted  sale  was  a  mere  fraud  of 
these  relatives  to  embarrass  the  assertion  of  plaintiff's  claim. 

The  Munsif  decreed  for  the  plaintiff,  finding  the  family 
undivided,  and  the  Principal  Sadr  Amin,  quoting  a  decision 
of  the  Chief  Justice  at  I  H.  C.  Rep.  131,  dismissed  the  suit, 
considering  that  the  fact  of  silence  for  11  years  proved  that 
the  plaintiff  had  acquiesced  and  was  a  party  to  the  sale. 
At  the  first  hearing  of  the  case  I  understood  the  counsel 
for  the  respondent  to  be  arguing  a  case  of  mere  passive  ac- 
quiescence, and  I  observed  incidentally  that  the  doctrine 
had  been  overruled  by  the  Chief  Justice  himself  as  well  as 
by  other  Judges.  I  had  in  view  the  remark  of  the  Chief 
Justice  at  11  H.  C.  Rep.  p.  116. 

I  must  at  the  same  time  admit  that  the  frequent  quo- 
tation of  this  case  in  support  of  the  doctrine  as  to  the  ef- 
ficacy of  mere  passivity  had  led  me  to  the  belief  that  there 
was  something  in  the  case  in  support  of  that  view.  When 
examined)  however,  it  is  a  positive  authority  for  the  posi- 
tion that  the  failure  of  a  Judge  of  the  lower  Court  to  take 
into  account  evidence  which  is  material  is  such  a  mis- 
carriage as  to  justify  the  interference  of  the  Court  in  special 
Appeal.  Incidentally  there  is  an  observation  that  silence 
with  other  circumstances  may  prove  a  mUn  not  formally 
A  party  to  a  contract  really  a  party.  It  is  needless  to  say  that 
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1665.       I  perfectly  concur  vrith  both  these  poBitiona.    Ab  to  the 
S  j'%^iii  second  of  them,  no  Civil  lawyer  or  English  Equity  lawyer 
of  i86g.     has  ever  douhted  it,  although  much  conflict  of  opinion  has 
existed  in  England  as  to  the  weight  of  such  evldenea 

I  saw  the  return  to  the  issue  for  the  first,  time  on  the 
Bench,  and  was  still  under  the  impression  that  passive  ac- 
quiescence was  the  bar,  and  in  my  oral  judgment  I  dealt 
solely  with  the  question  of  knowledge  and  its  efficacy  as  a 
snatter  of  law. 

On  proceeding  to  write  the  judgment,  as  in  this  side 
of  the  Court  we  are  compelled  to  do  where  we  differ  ftom 
the  decision  of.  the  Court  below,  I  found  to  my  astonish- 
jnent  that  the  Principal  Sadr  Amin  had  not  intended  to 
use  this  dcJaj  as  matter  of  law  but  as  evidence  of  knowledge^ 
and  that  knowledge  as  evidence  of  acquiesoence  in  the 
original  contracting.  The  oral  judgment  therefore  would 
have  led  those  who  did  not  examine  the  case  to  the  opinion 
that  my  learned  colleague  and  myself  were  denying  that  a 
man  who  does  not  join  in  a  contract  at  the  moment  at 
which  it  is  made  and  who  does  not  formally  execute  it  can* 
not  in  any  circumstances  be  held  to  have  contracted  and 
that  no  evidence  can  be  conceived  strong  enough  to  estaV 
lis:h  such  a  contract. 

It  is  not  surprising  that  this  misapprehension  arose, 
because  it  could  never  have  bean  conceived  that  the  Prin- 
cipal Sadr  Amln  would  have  decided  against  the  plaintiff 
upon  a  case  not  only  not  made  by  the  defendants  but  ex- 
pressly repudiated  by  them.  Their  case  is  not,  he  contra^ct- 
ed  with  us,  but  he  never  contracted  with  us  and  need  not 
have  contracted  with  us  because  he  is  neither  owner  nor 
part  owner,  he  has  no  title  whatever.  The  only  issue  in 
the  cause  then  was  whether  the  plaintiffs  had  a  good  legal 
title,  for  if  so,  they  must  recover  in  this  simple  action  of 
ejectment. 

I  am  almost  ashamed,  although  it  is  evidently  no  woirk 
of  supererogation,  to  point  out  that  a  contractor  who  seebs 
to  bar  one  prim&  facie  the  legal  owner  by  eyideoGe  9f 
ratification,  or  of  facts  cogent  enough  to  prove  one  not « 
formal  to  be  a  substantial  party,  must  make  apd  pm^ 
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such  a  case,  for  he  is  one  who  seeks  to  displace  a  legal  title.      1^65. 
This  Seems  as  plain  a  rule  cf   common  sense   as  it  un-  s  .  '.y^  ^-^q 
questionably  is  of  equitable  pleading.    To  show  the  gross     f/  ibos. 
absurdity  of  any  other  doctrine  we  will  imagine  the  defend- 
ants  seeking  relief  in  a  Court  of  Equity  by  injunction 
against  the  plaintiff  in  the  ejectment  at  law,  and  alleging  in 
bis  bill  that  the   plaintiff  at  law   has  no  title  at  law  ;  it  is 
needless  to  say  that  such  a  bill  would  be  a  complete  absur-  • 
dity.    In  the  cases,  and  they  are  not  very   numerous,  in 
which  specific  performance  of  acontractagainstone  not  for- 
mally a  party   has  been  sought^  the  whole  case  of  acquies- 
cence is  made  upon  the  pleadings  (Biggv,  Strong  III.  DeO, 
and  Sm,  592).  I  have  said  enough  toshow  that  the  Principal 
Sadr  Amin  has  deviated  from  the  very  simplest  principles 
of  procedure  in  seeking  to  app)y  to   such  a  case  as  this  the 
doctrine  of  conclusive  evidence  cf  eon&ent  to  a  prior  con^- 
tract. 

The  only  case,,  therefore,  which  was  really  open  to  the 
Principal  Sadr  Amin  was  the  bare  delay,  and  this  is  mere  evi- 
dence of  knowledge,  and  whether  sufficient  to  prove  that  it 
is  unnecessary  to  say,  because  mj^re  kno\N  ledge  would  in 
itself  be  nothing. 

This  is  the  only  point  'that  was  dealt  with  in  the  oral 
judgment  as  it  was  the  only  point  open,  and  the  opinion 
there  expressed  is  fully  borne  out  by  the  greatest  authori^ 
ties,  both  Roman  and  EngHsb. 

Speaking  of  the  contract  of  sale,  Doriellus  says,  *'  Ut 
puta  vendidit  allquis  me  scitnte  fundura.  n.eum  neque 
tamen  con^enticnta  nulla  a  me  con:racta  venJitio  est.  Si- 
tamen  pretium  accipiam  ex  caui^  placet  videri  me  fundum 
vendidisse."  The  great  Civilian  here  says,  "  If  one  sells  my 
faxm,  I  knowing  of  it  and  not  conienting,  I  have  entered 
into.no  cont  -net  of  sale,  but  if  I  on  account  of  that  transac- 
tion accept  the  price,  it  is  the  correct  decision  that  it  should 
appear  that  I  have  sold  the  farm."  There  can  in  fact  be  no 
question,  afte^-  recent  decisions,  that  this  is  also  the  law  of 
England.  Lord  Cranworth  in  a  recent  case  points  out  the 
absurdity  of  concluding  that  a  man  assented  to  a  contract 
becaosa  when  b  e  was  never  asked  he  never  expressed  assent 

f2 
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1S65.       of  dissent ;  and  the  judgment  of  Lord  Weudeydale  (in  Ridff- 

SANo  U8  '^^y  ^'  ^^^'^^^^  ^^'  H'  ^)  showB  how  that  very  learned  Judge 

of  1865.     dealt  with  mere  knowledge  on  the  part  of  the  principal. 

* 

It  is  elementary  law  that  to  the  validity  of  a  private 
transaction  by  which  rights  are  constituted  preserved  or 
lost,  will  and  the  expression  of  wiU  are  both  necessary.  Aa 
.  to  evidence  of  express  declarations  of  will,  it  is  unnecessary 
here  to  say  anything,  for  in  this  case  there  is  no  pretence 
of  such^  but  it  is  of  some  consequence  to  see  the  nature  of 
the  case  from  which  a  valid  though  tacit  determination  of 
will  may  be  inferred.  Quoting  again  the  illustrious  Civilian 
Donelles,  "  Re  quoque,  id  est  facto  aliquo,  convenire  potes 
#t  obligatio  contrahi,  id  ita  fit  cum  ex  re  et  facto  aliquo  an 
iecedente  voluntas  coUigitwr,  atque  id  turn  aceidit  cum 
fieri  non  potuU  quodfactuvi  ^st  nid  p^^ms  conventio  prece- 
dena  placeret."*  It  is  possible  also  to  agree  and  for  an  obli* 
gation  to  be  contracted  ra,  that  is  by  something  done,  and 
this  takes  place  when  what  has  been  done  could  not  have 
been  done  unless  a  previous  contract  had  first  been  ap- 
proved. This  shows  clearly  the  nature  of  the  proof  to  be 
demanded.  The  conduct  of  the  pai-ty  whose  liability  is- 
sought  to  be  established  must  be  such  as  would  be  inexpli- 
cable except  upon  the  hypothesis  of  the  existence  of  the 
contract  which  it  is  sought  to  establish.  Mackeldey  too» 
.one  of  the  great  Jurists  of  Germany  known  tons  only  by 
his  excellent  elementary  book,  thus  defines  a  tacit  expres- 
sion of  will: —  ''  Tracita  quss  tunc  exstat  si  quis  ejusmodi 
aliquid  agit  quod  sanse  ration!  convenienter  nuUam  aliam 
atque  earn  admittit  interpretationem  paciscentem  negotio 
eonsentire  voluisse/'  (Mack.  Sys.  §  168)  I  take  these  state- 
ments of  two  illustrious  Civilians,  delivered  at  an  interval 
of  several  conturies,  correctly  to  represent  the  law  c^  Eng^ 
land  also  as  to  acquiescence  in  this  particular  application 
of  the  doctrine  which  has  not  been  much  considered  in  the 
English  Courts*  To  thia  particular  applicafion  my  present 
observations  are  entirely  confined. 

Biggy.  Strong  {III  BeQ  and  Sm.  392^  is  a  case  of  the 
setting  up  of  a  contract  or>  which  is  the  same  thing,  dedd*- 

«  Don,  Coffi.  Lib.  XII  Cap.  10  §  18. 


ing  that  a  man  not  formally  was  really  a  party  to  it.     In       1865. 

that  case  the  evidence  was  of  the  strongest  character.  There    '^^"^■y  ,^^; 

was  a  contract  by  the  son,  assuming  to  act  as  agent  of  the     o/  1865. 

lather,  and  surrendering  to  the  plaintiff  their  joint  interest 

in  a  parcel  of  land.    Proof  was  given  of  general  agency  of 

the  son  for  the  father,  positive  proof  of  knowledge  of  the 

<5ontract  by  the  father   5  days  after  its  execution,  and  the 

father,  by  not  being  pressed  for  the  rent  due,  really  accepted 

the  benefit  of  th«  Contract,  the  excusing  of  that  rent  for 

which  plaintiff  was  pressing  being  the  consideration  for  the 

sale.    Moreover,  the  father  and  son  were  perhaps  co-trustees. 

Yet  in  binding  the  father  the  Vice-Chancellor  said  "  that 

he  arrived  at  this  result  with  a  full  sense  of  the  difficulty 

6f  the  question."    He  seemed  also  to  apprehend  that  some. 

eonflict  would  be  found  between  his  decision  and  that  of 

the  House  of  Lords  in  Ridgway  v.  Wharton,  of  which  he 

had  not  an  authorised  report.    It  seems  to  me  that  this 

case  has  precisely  the  qualifications  stated  by  the  Civilians 

to  establish  tacit  assent. 

Ridgway  v.  Wtukrton  wa6  a  case  in  which  there  was 
unquestionably  strong  evidence  of  acquiescence  both  before 
and  after  the  acts  of  the  agent,  yet  the  majoiity  of  the  law 
lords  held  that  there  was  no  concluded  contract,  because 
00  tacit  appointment  or  recognition  of  the  agent. 

It  is  useful  to  view  these  cases  decided  in  England.    I  • 

must  remark  that  certainly  no  looser  rule  ought  to  be 
adopted  in  this  country.  As  such  looser  rule  would  be  more 
dangerous  here,  so  there  is  less  excuse  for  it.  The  state  of 
a  Hindu  family  as  to  the  number  and  relationship  of  its 
members  can  be  with  the  utmost  readiness  ascertained  by 
any  man  who  makes  reasonable  inquiry  such  as  every  con- 
tractor  is  bound  to  do  and  every  honest  contractor  does  do. 

It  is  in  strictness  quite  unnecessary  here  to  say  wh^ther^ 
if  the  case  on  the  pleadings  had  been  made,  I  should  have 
considered  that  there  was  any  evidence  of  such  a   case. 

* 

Some  remarks  were  made  upon  this  matter  during  the  argu- 
ment, and  I  repeat  what  I  there  said,  that  evidence  when 
used  with  reference  to  a  cause  does  not  mean  something 
upon  which  a  fanciful  mind  may  by  conjecture  base  some 
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1866.  inference,  but  matter  which  in  a  properly  constituted  mind 
S  A  JVo  148  ^®  calculated  to  raise  and  ought  to  raise  an  inference  in 
of  1865.  favor  of  the  affirmative  or  negative  of  the  matter  in  dispute. 
If  a  fact  in  itself,  and  this  is  the  case  with  most  isolated 
facts,  has  a  double  aspect,  is  equally  explicable  on  the  hypo- 
thesis of  an  affirmative  or  a  negative,  then  I  should  say 
that  the  fact  standing  alone  is  no  evidence.  Here  there 
is  the  delay  and  the  residence  with  the  1st  defendant  and 
nothing  more.  This  is  equally  consistent  with  the  hypo- 
thesis that  the  plaintiff  did  not  know^  that  he  knew  and 
did  not  approve,  that  he  knew  and  approved.  It  is  obvi- 
ously also  equally  consistent  with  the  hypoth3sis  that  the 
uncle,  without  the  knowledge  of  the  nephew,  sold  for  the 
joint  advantage  of  the  family,  and  with  that  of  the  more 
common  case  that  one  member  of  the  family,  has  sold  in 
its  eutiretj^  for  his  own  private  ben  fit  or  gratification  that 
which  belongs  to  him  only  in  part.  Standing  alone,  there- 
fore, I  consider  such  a  fact  no  evidence  of  the  affirmative  of 
the  issue  which  would  have  been  on  the  defendant. 

It  by  no  means  follows,  because  a  fact  is  in  a  chain  of 
evidence  a  link  necessary  to  its  continuity,  that  the  link 
standing  alone  is  any  evidence  in  the  judicial  sense  of  the 
term  of  the  inference  which  the  whole  chain  would  inclu- 
sively establish.  The  daily  practice  of  the  English  Courfcs 
illustrates  this  proposition.  Its  bearing  upon  the  law  of 
special  appeal  will  of  course  be  of  infrequent  occurrence, 
but  it  is  clear  that  it  may  so  bear.  This  law  simply  prevents 
our  interfering  with  the  decisions  of  the  Lower  Courts  be- 
cause we  may  consider  that  the  balance  of  the  evidence  has 
'  been  wrongly  struck  or  because  we  think  that  the  evidence 
does  not  raise  an  inference  upon  which  the  Lower  Court 
ought  to  have  acte  J.  The  inadequacy  of  proof  is  not  a 
question  of  law,  its  utter  absence  is. 

There  is  no  doubt  that  the  decree  of  the  Principal  Sadr 
Amin  in  this  case  must  be  reversed  and  with  costs.  My 
colleague  concurs  with  every  substantial  proposition  in  this 
judgment,  and  I  believe  does  not  dissent  from  anything  in 
its  form  for  which  however  I  am  alone  responsible. 

Appeal  allowed. 
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Stppellatt  Suristiftttoit  (a) 

0 

Regular  Appeal  No.  41  of  1865. 

Na'ra'yana  Aitan  and  6  others Appellants. 

Sbi*niva'sa  Aitan Respondent 

A  suit  for  mesne  profits  alleged  to  be  due  upon  land  between  the 
institution  of  a  former  suit  and  the  execution  of  the  decree  cannot 
be  maintained. 

THIS  was  a  Regular  Appeal  from  the  decree  of  T.  I.  P.       18^5. 
Harris,  the  Civil  Judge  of  Trichinopoly,  in  Original  ^^  AoTil 
Suit  No.  10  of  18GI.  Visa's. 

Rangachdriydr,  for  the  appellants,  the  1st,  4th,  5th, 
6  th,  7th,  8th,  and  15  th  defendants. 

Rdjagopdldchdrlu,  for  the  respondent,  the  plaintiff. 
The  Court  delivered  the  following 

Judgment  : — ^This  is  a  suit  for  mesne  profits  alleged  to 
be  due  upon  land  between  the  institution  of  the  suit  and 
the  execution  of  the  decree. 

Mesne  profits  were  claimed  in  the  original  suit  and 
were  therefore  part  of  the  subject  matter  of  the  suit. 

It  is  clear  therefore  that  by  Section  11,  Act  XXIII 
of  1861  (&),  this  action  cannot  be  maintained.  The  decree 
of  the  Court  below  must  therefore  be  reversed,  bat  it  will 
be  reversed  without  costs,  because  the  defendants  never 
took  this  point  bat  set  up  defences  altogether  frivolous. 

Decree  reversed. 

(o)   Present :  Frere  &tid  Holloway,  J  J. 

•  (h)  Section  11  says :— ''  All  qneetions  regarding  the  amount  of  any 
mesne  profits  which  by  the  terms  of  the  decree  may  have  been  reserved 
for  adjustment  in  the  execution  of  the  decree,  or  of  any  mesne  profits 
or  interest  which  may  be  payable  in  respect  of  the  subject  matter  of  a 
suit  between  the  date  of  the  institution  of  the  suit  and  eiecution  of 
the  decree,  as  well  as  questions  relating  to  sums  alleged  to  have  been 
paid  in  discharge  or  satisfaction  of  the  decree  or  the  like  an  d  any  other 
questions  aribitig  between  the  parties  to  the  suit  in  which  the  decree 
was  passed  and  relating  to  the  execution  of  the  decree,  shall  be  deter- 
mined bv  order  of  the  Court  executing  the  decree,  and  not  by  separate 
Buit,  and  the  order  passed  by  the  Court  shall  be  open  to  appeal.  Pro- 
vided that  if  upon  a  perusal  of  the  petition  of  aupeal  and  of  the  order 
against  which  the  appeal  is  made,  the  Court  shall  see  no  reason  to  alter 
the  order,  it  may  reject  the  appeal,  and  it  shall  not  be  necessary  in  such 
case  to  issue  a  notice^  to  the  respondent  before  the  order  of  rejection 
is  passed." 
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Slppellate  Sun'sEliictiou  (<^) 

Regular  Appeal  JTo.  34  of  1865. 

*  *  • 

Kristna  Aitanga'r. » AppelianU 

Feruma^l  Na'da'n  and  12  others ^•.•..ReeponderUs, 

Where  Ihe  Lower  Court  rejected  a  plaint  on  the  groujsd  of  an 
improper  joinder  of  causes  of  action  and  also  that  the  suit  was  not 
sufficiently  valued,  and  the  High  Couit  were  of  opinion  that  there  Hm 
been  no  improper  joinder  of  causes  of  actioui  the  order  of  the  Lowtr 
Court  was  reversed,  and  the  Civil  Judge  directed  to  deal  with  the  caM 
in  accordance  with  Section  31,  Act  VIII  of  1869. 

1865.       rpHIS  was  a  Regular  Appeal  from  the  decree  ofT.  LP. 
B.  A.  No.  34  Harris,  the  Civil  Judge  of  Trichinopoly,  in  Original 

oAs^i     Suit  No.  30  of  1864. 

Srinivdsachariyars  for  the  appellant,  the  plaintiff. 

Miller,  for  the  respondents^  the  defendants. 

The  Court  made  the  following 

Order : — In  this  case  the  Civil  Judge  rejected  the  plaint 
presented  by  the  appellant  upon  two  grounds,  because  it 
included  different  causes  of  action,  and  because  the  suit  bad 
been  undervalued.  We  are  of  opinion  that  there  was  no 
improper  joinder  of  causea  of  action.  The  subordinate 
statements  of  various  actions  must  be  regarded  as  merely 
ancillary  to  the  main  prayer  for  relief.  The  order  of  the 
Civil  Judge  is  therefore  wrong  so  far  as  that  ground  is  con- 
cerixed,  and  the  case  then  becomes  that  of  a  plaint  dismissed 
for  insufficiency  of  valuation. 

As  the  plaintiff  does  not  appear  to  have  had  an  op- 
portunity of  correcting  the  improper  valuation,  the  proper 
course  will  be  to  reverse  the  Civil  Judge's  order  and  to 
direct  him  to  proceed  strictly  in  accordance  with  Section  31 
of  the  Code  of  Civil  Procedure  (6.)  • 

(a)  Present :  Holloway  and  Innes,  J  J. 

(6)  Section  31.—"  If  it  appear  to  the  Conrt  that  the  elaim  if  im* 
"  properly  valued  or  being  properly  valued  that  the  plaint  is  written 
"  upon  stamped  paper  of  inadequate  valnO)  and  the  plaintiff  on  being 
'*  required  by  the  Court  to  correct  auoh  improper  valuatioD  or  tosopplf 
'^suoh  additional  stamp  «8  may  be  necessary,  shall  not  oomply  Vrith 
'*  the  requisition^  the  Court  shall  reject  the  plaint/' 
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It  is  ac<iordingly  ordered  that  the  order  of  the  Civil      I6t», 
Court,  dated  20th  of  January  1865  be,  and  the  ^me  hereby  -^  j.^vo.  34 
is,  reversed,  and  the  Civil  Court  directed  to  deal  with  the     0/  1 866>   ^ 
ease  atriotly  in  acoordance  with  the  Section  above  quoted. 

Appeal  Allowed. 


latjPpeUate  3fnjrt£(titfttott  (a) 

Special  Appeal  No,  90  of  18ii5, 

Rangaitan  anb  3  others ^Special  Appellants^, 

Hari  Kbishna  Aiyan,..,..  ,.,... Special  Respondent. 

In  a  suit  for  the  recovery  of  land  situated  within  the  territories 
of  the  Rnjah  of  Pudukotta.  Mdd  that  the  Civil  Court  of  Trichinopoly 
had  no  jirisdictioa. 

THIS  was  a  Special  Appeal  from  the  decision  of  T  I.  P*    j^?^'7, 
Harris,  the  Civil  Judge  of  Triebinopoly;  in  Regular  s,  A.  No.  9C^ 
Appeal  No.    141  of  1863,  reversing  the  decree  of  the  Court     ^f^^^-  , 
of  the  District  Munsif  of  Kon«d  in  Original  Suit  No.  363 
of  1861. 

Rdjaffopdlacharlu  for  the  2nd  and  Srinivasaohariyar 
for  the  1st,  3rd,  and  4th  special  appellants^  the  1st,  5th^  7th, 
and  8th  defendants. 

Tirumalachariyar,  for  the  special  respondent,  the 
plaintitf. 

The  Court  delivered  the  following 

Judgment  :— This  was  a  suit  for  the  recovery  of  real 
property,  and  the  only  question  with  which  it  is  now 
necessary  to  deal  is  that  of  jurisdiction. 

The  return  of  the  Civil  Judge  ahowa  that  the  pro^ 
perty  is  aituated  within  the  territories  of  the  Hajah  of 
Fudukotta  and  cle«irly  not  withia  the.  tej*ritorial  juriadic^ 
.tion  of  the  Court  at  Triohiuopoly*  The  filing  of  ideorees  of 
^t|te  Court  pf  Fiadukotta  brought  this  £eiot  stiU  more  p romit 
nently  before  the  Court, 

iff)  Jf  resent :  Freia  and  HoUewnf .  J.,  J. 
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I86f5.  Section  V  of  the  Civil    Procedure  Code  distinctly 

&  A  No~^  declares  jurisdiction  over  real  property  to  depend  upon  the 
of  1H65.  place  of  situation  of  such  property  being  within  the  jurisdic- 
tion of  the  Court.  The  vakil  for  the  special  respondent 
was  of  course  compelled  to  admit  that  this  property  is  not 
so  situated  with  respect  to  the  Court  at  Trichinopoly.  It 
being  manifest  that  the  Courts  below  have  acted  wholly 
without  jurisdiction,  the  decree  of  the  Civil  Judge  is 
reversed  and  the  original  suit  dismissed  with  all  costs 
original  and  appeaL 

A'ppecd  Allotved. 


Slppdlate  Snrislrictton  (a) 

Criminal  Petition  No.  99  of  1865. 
A'NDY  Chetty. »«• - Prisoner, 

The  prisoner  asked  a  witness  to  suppress  certain  facts  in  giving 
bis  evidence  against  the  prisoner  before  the  Deputy  Magistrate  on  a 
charge  of  defamatiuu.  i/^c^  that  this  was  abetment  of  giving  false 
evidence  in  a  stage  el  a  judicial  proceediug  and  ^as  triable  before  a 
Court  of  Session  onlj. 

1S65.       fl^HlS  was  a  petition  against  the  sentence  of  Q.  Ellis, 
Q-^p-j^^-^  -L     Session  Judge  of  Cuddalore,  in  Case  No,  129  of  the 
of  1865.     Calendar  for  1865.  * 

MiUeVy  for  the  prisoner. 

Judgment  : — The  prisoner  was  charged  before  the  De- 
puty Magistrate  with  having  abetted  the  making  a  false 
statement  on  oath  ^before  a  public  servant  and  thereby 
committed  an  offence  under  Section  181  of  the  Indian 
Penal  Code.  This  conviction  was  confirmed  on  appeal  by  the 
Session  Judge.  Appeal  is  made  to  us  on  the  ground,  that 
the  conviction  is  illegal,  the  offence  not  being  one  which 
would  properly  fall  under  Sections  181  and  116. 

The  prisoner  asked  the  first  witness  to  suppress  men- 
tion of  certain  fact^  in  giving  his  evidence  against  him 
before  the  Deputy  Magistrate,  in  reference  to  a  charge  of 
defamation,  and  this  constitutes  abetment  of  giving  false 
evidence  in  a  stage  of  a  judicial  proceedings  which  is  ex- 
pressly excepted  firom  the  jurisdiction  of  all  Courts  but  the 
Courts  of  Session. 

(a)    Preflent :  Frere  and  Iimesi  J.  h 


A.BOO  SAIT  AND  CO.  V,  ARNOTT  AND  DAW. 
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SecUoa  181  would  appear  to  apply  to  cases  in  which   ^^^'^^ 
the  proceedings  were  not  of  a  judicial  character,  such  as  ^^>^  y^^  99 
proceedings  before  a  Commissioner  of  Income  Tax.  ^  ^^^^' 

The  case  being  one  which  involved  an  oflfence  triable  by 
the  Session  Court  alone,  the  Deputy  Magistrate  had  no 
jurisdiction,  and  We  shall  therefore  quash  the  sentence. 

It  is  accordingly  ordered  that  the  sentence  of  the 
Deputy  Magistrate  be,  and  the  same  hereby  is,  cancelled. 


dpprUatt  3urigliiction  (^0 

Hef erred  Cast  No.  14  of  1865>. 

Aboo  Sait  aKd  Co.  against  ArnotT. 

Aboo  Sait  Ind  Co.  against  Dale. 

A  Court  of  Small  Caases  hafl  no  jurisdiction  to  try  an  action 
brought  against  a  Military  Officer  in  a  Military  Cantonment  where  a 
Court  of  Bequests  is  established. 

It  is  beyond  the  power  of  the  local  Legislative  Council  to  pa6s 
an  Act  in  any  way  affecting  the  provisions  of  a  statute  of  the  Imperial 
Parliament, 

THIS  was  a  case  referred  for  the  opinion  of  the  High        ^?^\^ 
Court  by   Lieutenant  Colonel  P.  Young,  the  Judge  jt  C.  A'o.  14 
of  the  Court  of  Small  Causes  at  Wellington.  ^f  ^^<^> 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

JUDOMBNT  t — In  both  these  actions  the  defendant  is  an 
Officer  in  the  Military  Cantonment  of  Wellington.  The 
question  is  whether  the  Small  Cause  Court  has  jurisdiction. 

From  the  enactments  in  Sections  8  and  36  of 
Madras  Act  IV  of  1865,  it  certainly  seems  to  have  been  the 
intention  o£  the  local  Legislature  to  do  away  with  the  juris- 
diction of  Courts  of  Requests  in  every  Military  Cantonment 
in  which  a  Court  of  Small  Causes  was  established  under  the 
Act.  But  we  are  clearly  of  opinion  that  the  Act  can  have 
no  such  operation.  Exclusive  jurisdiction  is  given  to  Mili- 
tary Courts  of  Request  by  the  Statute  27  Vict.  Cap,  3 

(a)    Present :  Scotland,  C.  J.  and  HoUovay.  J. 

g2 
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1865.  Section  103,  and  it  is  beyond  tfaie  power  of  the  local  Legis- 
R  c  No  14  ^^^^^^  Council  to  pass  an  Act  in  any  way  aflbcting  the 
of  1865.  provisions  of  a  statute  of  the  Imperial  Parliament^  as  is 
plainly  declared  in  Section  42  of  24  and  25  Vict.  Cap  67, 
the  statute  constituting  the  Council  Our  answer  therefore 
in  both  the  cases  submitted  is  that  the  Judge  of  the  Court 
of  Small  Causes  at  Wellington  had  no  jurisdiction. 


Referred  Case  No.  16  of  1865. 
Nabasidavub  against  Mi.RANA  Raundan. 

Where  pUiutiff  sued  for  a  portion  of  grain  in  the  nature  of  net 
rent  which  hud  fallen  due,  that  amount  being  within  its  jurisdiction 
although  the  whole  amount  payable  fh)m  first  to  last  under  the 
agreement  would  be  in  exoess  of  its  jurisdiction.  Bdd,  that  the  suit 
was  cognizable  by  a  Court  of  Small  Causes. 

1865.       rpHIS  was  a   case  referred  for  the  opinion  of  the  High 
M.  C.  iVo.  IC  Court  by    T.    V.   Ponnnsw&mj   Pillai,   the  District 

of  1865.     Munsif  of  Cheyur,  in  the  Zillah  of  Coimbatore,  in  Suit 
No.  71  of  1865. 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment  : —The  question  submitted  is  whether  the 
Small  Cause  Court  can  entertain  a  suit  for  a  portion  of 
grain  in  the  nature  of  net  rent  which  has  fallen  due,  that 
amount  being  within  its  jurisdiction,  although  the  whole 
amount  payable  from  first  to  last  under  the  agre^nent 
would  be  in  excess  of  that  jurisdiction. 

We  see  no  reason  whatever  for  donbting  that  tiie 
Court  has  jurisdiction.  The  salt  is  pmctically  one  for  rent, 
and  we  can  see  no  ground  for  saying  that  under  the  SmaQ 
Cause  Court  Act  a  suit  for  rent,  which  has  Mien  due  upon 
a  lease,  cannot  be  entertained,  because  the  rent  payable  for 
the  whole  period  of  that  lease  would  be  from  its  amount 
beyond  the  Court's  jurisdiction, 

(•)    Present :  Scotland,  C.  J*  and  Holiowayi  J. 
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saippellatt  3uri8liirtton  (a) 

Special  Appeal  No.  186  of  1865. 

PALANiTAUfDi  Kaunban Appellant 

Muttusa'mi  Kaundan  and  another.- .;,JBe«ponde»te. 

In  a  Bait  for  th(^  recovery  of  land  upon  an  alleged  leaae  found  to 
be  not  genuiae,  the  defendant  set  up  a  sale  by  plaintiff's  father.  The 
Lower  Court  found  that  there  had  been  a  sale  in  fact,  but  held  it  to* 
be  invalid  according  to  Hiudu  Law  as  having  been  without  the  con- 
currence of  the  plaintiff,  the  son  of  the  vendor.  Held,  that  the  decree 
was  erroneous,  the  validity  of  the  sale  not  having  been  questioned  by 
the  plaintiff  who  bad  rested  his  case  on  entirely  different  grounds 
and  no  issues  having  been  raised  as  to  the  validity  of  the  sale . 

THIS  was  a  special  appeal  from  the  decision  of  C.  Laksh*      1865. 
maiya,  the  Acting  Principal  Sadr  Amin   of  Salem,  in  g  ^,  ^o.  186 
Regular  Appeal  No.  212  confirming  the  decree  of  the  Court     of  1865. 
of  the  District  Munsif  of  Nilmkal  in  Original  Suit  No.  428 
of  1863. 

TirumaZachdriydr,  for  the  special  appellant,  the  de- 
fendant. 

Rangachdriydr,  for  the  special  respondents^  the  plain-- 
tifis. 

The  Court  delivered  the  following 

JuDGWENT : — This  was  an  action  for  the  recovery  of 
land  said  to  have  been  leased  to  the  defendant  some  years 
prior  to  the  institution  of  the  suit 

The  defendant  pleaded  that  the  land  had  been  sold 
to  him  by  Kongaya  Kaundan^  the  father  of  the  plaintiff,  in 
the  year  1856. 

The  Principal  Sadr  Amin  discredited  the  alleged  lease, 
and  considered  the  sale  to  the  defendant  to  be  proved 
in  point  of  fact,  but  deolared  the  plaintiff  to  be  entitled  to 
possession,  on  the  ground  that  the  sale  was  invalid  by 
Hindu  law,  as  having  been  made  without  the  oonourrenoe  of 
the  plaintiff,  the  son  of  the  vendor. 

(a)  Present ;  Frere  sad  Immi  J.  J, 
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1865.  The  invaUdity  of  the  sale  for  the  reasons  stated  by 

Octob^t*  84. 
S.A.iVo  186  *^^  Principal  Sadr  Amin  was  a  point  not  put  forward  by 

of  1865.  the  plaintiff  himself,  who  rested  his  claim  on  grounds  alto- 
gether different.  It  is  very  possible  that  the  legal  point,  if 
it  had  been  urged  by  the  plaintiff,  would  have  raised  issues, 
the  decision  of  which  might  have  materially .  affected  the 
result  of  the  suit,  and  we  are  therefore  of  opinion  that  the 
judgment  of  the  Principal  Sadr  Amin  is  erroneous. 

We  accordingly  reverse   his  decision^  and  dismiss  the 
claim  of  the  plaintiff  with   all  costs. 

Appeal  allowed. 


appellate  3urisfl»rtion  («) 

Special  Appeal  No.  399  o/ 1865. 

Ka'liajppa  Kacjndan Appellant 

Vayapuri  Kaundan  and  another RespondeiUs. 

Wherft  defendants  infringed  plaintiff's  legal  right  and  the  Lower 
Court  dismissed  the  suit  with  costs  on  the  ground  that  plaintiff  had 
given  no  evidence  that  he  had  sustained  suhstantial  damage.  B^dy 
that  the  plaintiff  was  entitled  at  least  to  a  decree  without  damages 
and  costs. 

1866,       rpHIS  was  a  special  appeal  from  the  decision  of  T.  Eristna- 
''J^  ^ — ^  J-     swami  Aiyar,  the  Principal  Sadr  Amin  of  Coimbatore, 
0/1866.     in  Regular  Appeal  No.  83  of  1864,  reversing  the  decree  of 
the  Court  of  the  District  Munsif  of  Udamalapetta  in  Origi- 
nal Suit  No.  44  of  1863. 

Srinivdaachdriydr,  for  the  special  appellant,  the  plain* 
tiff. 

Miller,  for  the  special  respondents,  the  lat  and  Znd 
defendants. 

The  Court  delivered  the  following 

Judgment  : — In  this  case  the  finding  of  the  Lower 
Court  was,  that  the  defendants  had  infringed  the  plaintiff's 
legal  right.  Even  thei^fore  though  the  plaintiff  fisdled  to 
prove  the  substantial  damages  alleged,  of  which  very  slight 
evidence  ought  to  have  sufficed,  where  the  defendants  with 

(a)  Present :  Frere  and  HoUowaj,  J.  J. 
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full  knowledge  produced  no  counter-evidence,  the  plaintiff      1B66. 
was  still  entitled  at  least  to  a  decree  without  costs  and  da-  ;§  a  J^o  aJtf 
mages  and  ought  certainly  not  to  have  beei^  made  to  pay     o/ist^- 
defendants'  costs. 

In  modification  of  the  decree  of  the  Court  below,  we 
therefore  decree  that  the  plaintiflTs  rights  have  been 
infringed  by  defendants,  but  that  his  suit  is,  so  far  as  it 
seeks  substantial  damages,  dismissed  but  without  costs,  and 
that  there  be  no  costs  of  this  appeal 

Appeal  allowed. 


appellate  ^artiallitrtton  (a) 

Civil  Petition  No.  124  0/  1865. 

Ammiappa  Mudali > Petitioner. 

MouLAVi  Mahoked  Mustafa  "> 

Saib,  Acting  District  Mun-  >  Oounter-Peiitioner. 
sif  of  Madura •••J 

Wilful  abuse  of  his  authority  by  a  Judge,  that  is  wilfully  actiog  be- 
yond his  jurisdiction,  is  a  good  cause  of  action  by  the  party  who  is 
thereby  injured. 

THIS  was  a  petition  against  an  order  of  J,  D.  Goldingham,       1866. 
the  Acting    Civil   Judge  of  Madura,  dated   the  27th  /^^^^^^^  ^ 
February  186i>.  0^1866. 

Order : — Petitioner  had  instituted  a  suit  in  the  Civil 
Court  against  the  Acting  District  Munsifof  Madura.  The 
suit  was  for  damages  on  account  of  injury  sustained  by 
petitioner  in  consequence  of  the  acts  of  the  Munsif  in  wilful 
abuse  of  his  authority. 

The  Acting  Civil  Judge  dkmissed  the  suit  without 
calling  upon  the  defendant  to  answer^  and  petitioner  no^ 
appeals  from  the  order  of  dismissal.  From  the  order  it 
appears  that  the  petitioner  had  appealed  to  a  former  Acting 
Civil  Judge  against  the  acts  of  the  Munsif^  and  that  the 
Judge  had  given  them  his  approval ;  and  that  the  Acting 
Civil  Judge  was  therefore  of  opinion  that  no  action  could 
possibly  lie.  ' 

(<i;   Present :  Rrere  and  Innes,  J.  J. 
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1865.  Wilfol  abuse  of  his  authority  by  a  Judge,  by  which 

dp.  No  124  ^®  understand  his  wilfully  acting  beyond  his  jurisdiction, 
0/1865,  IS  a  good  cau9e  for  an  action  by  the  party  who  is  thereby 
injured.  The  approval  of  the  late  Acting  Civil  Judge 
amounted  to  nothing  more  than  that  he  saw  nothing  in  the 
conduct  of  the  District  Munsif,  his  subordinate,  calling  for 
departmental  notice. 

This,  however,  cannot  interfere  with  petitioner's  right 
of  action.  As  the  suit  was  wrongly  dismissed  on  the 
ground  that  there  was  no  cause  of  action,  we  reverse  the 
order  and  direct  that  the  suit  be  replaced  on  the  file  and 
proceeded   with   in  regular  course. 

Ordered  accordingly. 


Madras  Sessions  November  Hh,  1865.   (a) 
Reg.  at  Prosecution  of  William  Dillon  Shallard  v.  Jakes 

Criminal  Jurisdiction  of  the  High  Court. 

< 

The  defendftot,  a  European  British  subject,  was  charged  with 
having  committed  three  offeocps  at  BaDgalore  punishable  uuder  the 
Penal  Code. 

Beld^  that  the  High  Court  has  the  »ame  criminal  jurisdiction 
which  the  late  Supreme  Court  had,  and  that,  Bangalore  being  within 
the  territories  of  the  Maharajah  of  Mysore,  a  Native  Prince  in  allianoa 
with  the  Qovernment  of  Madras,  the  defendant  was  subject  to  the 
juiisdictionof  the  High  Oourbia  reapeot  of  orimiual  offences  c(;mmit4 
ted  in  the  territory  of  Mysore. 

1865.       rpHE  defendant,  a  European  British  subject,  was  charged 
yavember  4.   J[  ^j^.  j^  having,  on  the  28th  of  September,  1865,  at  Bangalore, 

used  criminal  force  to  William  Dillon  l^hallard,  under  Section 
352  of  the  Penal  Code.  There  were  also  chaiges  under  Sec- 
tions 323  and  452,  for  inflicting  hurt,  and  for  trespass, 
after  preparation   to  cause  hurt.      Plea,    not  guilty. 

The  Acting  Crovm  Prosecutor  and  It.  Branson  appear- 
ed for  the  prosecution. 

MiUer,  for  the  defendant. 
The  evidence  for  the  prosecution  having  closed. 

(a)    Preaent;  Scotland,  C.  J. 
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Miller  said  the  High  Court  had  no  jurisdiction  in  this       1S6S. 

case.    The  criminal  jurisdiction  of  the  Court  was  founded 

u^pon  the  letters  patent  constituting  the  High  Court. 
Section  21  conferred  the  same  criminal  jurisdiction  upon 
the  High  Court  both  in  respect  of  the  local  limits  of  its 
Ori^nal  Civil  Jurisdiction  and  of  all  persons  beyond  such 
limits  which  the  late  Supreme  Court  possessed.  The  pro- 
vision of  the  late  Supreme  Court  Charter  applicable  to  this 
cttse  was  as  follows : — 

"  And  we  do  further  authorize  and  empower  the  said 
Supreme  Court  of  Judicature  of  Madras,  in  like  manner,  to 
inquire,  hear,  and  determine  and  to  award  judgment  and 
cxectttionf  of  upon  and  against  all  treasons,  murders,  felo- 
nies, perjuries,  crimes,  ejstortions,  misdemeanors,  trespasses, 
wrongs,  and  oppressions,  had,  done,  or  committed,  or  which 
shall  hereafter  be  had,  done,  or  oommitted,  by  any  of  our 
subjects  in  any  of  the  territories  subject  to,  or  dependent 
npon,  the  Government  of  Madras,  or  within  any  of  the  ter- 
ritories which  now  are  or  hereafter  may  be  subject  to  or 
dependent  upon  the  said  Qovernment  or  within  any  of  the 
dominions  of  the  Native  Princes  of  India  in  alliance  with 
the  said  Qovernment."  (b). 

The  Rajah  of  Mysore  was  not  in  alliance  with  the 
Government  of  Madras.  The  treaties  were  entered  into  by 
the  Rajah  with  the  East  India  Company,  and  contained  no 
reference  to  the  Qovernment  of  Madras,  nor  did  they  men* 
tion  that  Government  or  show  any  stipulation  or  create 
any  obligation  binding  upon  the  Madras  Government. 
There  being  no  alliance  in  the  sense  in  which  the  word  was 
used  in  the  Charter,  the  Supreme  Court  had  no  jurisdiction. 
He  referred  to  Reg.  v.  Bain,  (c). 

Scotland^  C.  J. — Having  reason  to  anticipate  that  this 
objection  would  be  taken,  I  have  given  the  point  some 
consideration,  so  that  I  am  able  to  express  my  clear  opinion 
at  once.  By  the  operation  of  Section  21  of  the  Letters 
Patent  constituting  the  High  Court,  the  provisions  in  the 
Charter  of  the  late  Supreme  Court  still  govern  the  criminal 

Q))  8.  Strange's  Notes  of  Cases  at  Madras,  71. 
(«)  See  Note  (1)  at  the  end  of  this  case. 
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1865.  jurisdiction  of  the  High  Gout t,  and  clearly,  I  think,  give 
November  4.  j  uiisdiction  in  this  case.  The  Court  is  empowered  to  try- 
British  subjects  for  offences  committed  within  the  factories 
subordinate  to  Fort  St.  Gleoage  or  within  territories  subject 
to  or  dependent  upon  the  Government  of  Madras  **  or  within 
any  of  the  dominions  of  the  Native  Princes  of  India  in 
alliance  with  the  said  Government."  This  latter  provision 
is,  in  my  opinion,  applicable  to  the  present  case.  I  may 
remark  that  similar  words  are  not  to  be  found  in  the  earlier 
Charter  of  the  Supreme  Court  of  Calcutta,  but  are  contained 
in  the  Charter  of  the  Supreme  Court  of  Bombay  granted 
several  years  after  that  of  Madras. 

The  present  charge  alleges  an  offence  committed  at 
Bangalore  which  b  a  part  of  the  Mysore  territory.  Is  My^ 
8ore>then,  the  territory  of  a  Native  Prince  in  alliance  with 
the  Government  of  Madras  ?  A  few  observations  will,  I 
think,  be  sufficient  to  show  that  it  is.  Towards  the  dose 
of  the  last  century  llysorewas  in  the  Military  possession  of 
Hyder  Ali  and  afterwards  in  that  of  Tippoo ;  but  in  1799 
Seringapatam  fell  and  Tippoo  was  killed.  Thereupon  two 
treaties  were  made.  One  was  called  the  Partition  Treaty, 
the  parties  to  which  were  the  Governor  General  of  India^ 
the  Peishwar,  and  the  Nizam.  By  it  the  country  was  divi- 
ded into  four  portions,  but  the  share  of  territory  given  to 
the  Peishwar  he  declined,  and  this  was  again  divided  between 
the  East  India  Company  and  the  Nizam.  Mysore,  the  4th 
division,  was  then  constituted  a  central  independent  king- 
dom, and  the  present  Maharajah,  then  an  infieknt  three  years 
old,  was  placed  on  the  Musnud.  In  the  same  year  a  sub- 
sidiary treaty  was  made  between  the  Mah&r&ja  as  an 
independent^Sovereign  and  the  Honorable  East  India  Com- 
pany,  which  is  to  be  found  in  Mr.  Aitchison's  Valuable  Col- 
lection of  Treaties.  It  appears  to  have  been  entered  into 
by  the  Governor  General  on  behalf  of  the  East  India  Com- 
pany, and,  when  ratified,  the  Maharajah  became  a  Sovereign 
Prince  in  alliance  with  the  Company,  and  necessarily  also 
with  the  Local  Governments  of  the  Presidencies.  This  is 
indisputable.  But  it  is  said  that  the  words  of  the  Charter 
of  the  Madras  Supreme  Court  were  intended  to  have  a 
limited  meaning  and  to  apply  only  to  the  dominions  of 
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Princes  who  contracted  alliances  with  the  Madras  Govern-       ^665. 

November  4. 

ment  directly.      I  can  see  no  good  ground  for  such  a  con 

Btruction.  No  douht  the  Madras  Government  have  been 
contracting  parties  to  treaties  and  engag;ements  with  Native 
Princes,  but  only  as  representing  and  on  behalf  of  the  ruling 
power ;  and  in  1800,  when  the  Charter  was  granted,  neither 
the  Government  of  Madras  nor  that  of  Bomby  had,  save 
in  the  excepted  case  of  sudden  emergency  and  imminent 
danger,  power  to  make  treaties  with  Native  Princes  without 
the  express  authority  of  the  Supreme  Government  in  India 
or  in  England,  and  if  made  on  an  emergency,  the  Supreme 
Government  were  to  be  apprised  of  the  fact  and  of  the 
terms  of  the  treaty  at  the  earliest  possibly  moment,  in  order 
to  the  ratification  or  rejection  of  such  treaty.  This  was 
porovided  by  tho  33rd  Geo.  Ill  ch.  52,  passed  in  1793.  It 
appears  to  me  that  a  Native  Prince  in  alliance  with  the 
East  India  Company  (now  Her  Majesty  the  Queen)  whether 
under  a  treaty  contracted  immediately  with  the  Supreme 
Government  in  India,  or  mediately  with  the  Governor  in 
Council  and  ratified  by  the  Supreme  Government,  must  be 
considered  as  equally  in  alliance  with  the  Madras  Govern- 
ment within  the  meaning  ol  the  words  of  the   Charter. 

There  is  another  point  which  I  expected  woud  Lave 
been  taken  and  most  relied  upon —and  that  is  whether  any 
thing  has  occurred  since  the  treaty  of  1799  was  entered  into  to 
alter  the  character  of  the  Mah&rija's  political  relation.ship  as 
a  Sovereign  Prince  in  alliance  with  the  Indian  Government. 
Nothing  certainly  occuned  till  1832.  In  that  year  the 
Government  of  India  appear  to  have  considered  that  the  dis- 
ordered state  of  the  Mah&r&ja's  government  and  the  reckless 
mal^administration  and  waste  of  the  revenues  of  the  country 
made  it  necessary  to  call  upon  the  Mahdr&ja  to  give  over 
the  administration  of  his  territory,  which  he  did ;  and  from 
that  time  it  has  been  and  still  is  placed  under  a  Commis- 
sioner and  four  Superintendents  appointed  by  the  Supreme 
Government  in  India.  But  this  supercession  was  enforced 
avowedly,  I  believe>  under  the  subsidiary  treaty  of  1799 
which  contains  four  stipulations  more  particularl}'  bearing 
upon  this  subject.  By  those  stipulations  the  East  India 
Company  undertook  to  supply  troops  and  to  protect  the 

H  2 
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1865.  Malriraja  in  his  rights,  in  consideration  of  which  the  Mab&* 
li'ovemher  4.  ^^^^  gtiptilated  that  if  the  Mventies  should  be  endangered  so 
as  not  to  afford  sufficient  security  for  the  payment  of  the 
subsidy  agreed  upon  for  maintaining  the  troops  and  other 
expenses  mentioned  in  the  treaty,  the  Oovetnot  General  ih 
Council  might  take  over  the  administration  of  the  Govern^ 
ment  or  the  management  of  any  part  of  the  twritories*  The 
supercession  of  the  administrative  Government  of  Mysore 
obviously  did  not  deprive  the  Mahirija  of  his  character  of 
a  Sovereign  Prince.  It  was  enforced  as  a  treaty  right,  and 
the  administration  is  carried  on  under  the  treaty  for  the 
purposes  and  benefit  of  the  MahArija's  dominions  exclu- 
sively ;  the  treatytexpressly  providing  for  the  rendering  of 
a  true  and  faithful  account  of  the  revenues.  The  Mah&rija 
istill  continued  a  reigning  Prince  though  under  the  terms 
of  the  treaty  of  alliance  compelled  to  place  the  internal  ad- 
ministration of  his  territories  under  the  management  of  offi- 
cers of  the  British  Government :  and  the  circumstance  that 
those  officers  receive  their  appointment  from  Calcutta  does 
not,  I  think,  make  any  material  difference. 

The  result  is,  that  in  my  judgment  Mysore*  is  the  terri- 
tory of  a  Native  Prince,  in  alliance  with  the  Madras  Go- 
vernment, and  consequently  the  High  Court  has  juris- 
diction to  try  European  British  subjects  for  criminal  offences 
committed  within  such  territory.  The  objection  there- 
fore must  be  overruled.  I  may  add  that  if  it  were  neces- 
sary to  go  beyond  the  Supreme  Court  Charter,  it  would 
probably  be  found  that  jurisdiction  is  given  by  33  Gfeo.  Ill 
ch.  52,  Sec.   67. 

The  defendant  was  convicted  and  sentenced  to  pay  a 
fine  of  Bs.  1,200  and  to  be  imprisoned  for  three  days  from 
the  commencement  of  the  Sessions. 

Not$,—{\)  At  the  3rd  Madras  Sessions  of  1665,  Jlimes  Baio  was 
convicted  of  having  inflicted  grievious  hurt  upon  one  Borah  on  the  11th 
June,  1665,  at  Mercara,  in  Codrg.  Upon  motion  made  in  arrest  of 
judgment  on  the  ground  that  the  High  Court  had  no  jurisdiction — it 
appeared  by  a  Proclamation  of  the  Governor  General  of  India,  dated 
16th  July  1836,  that  the  ftajah  of  Ooorg  had  been  dopbsed  and  his 
territory  annexed  by  the  British  Government.  {See  AitckisoiCf 
Treaties  and  iSunnuds  of  India  ^  Vol.  V.  178,)  and  that  since  that  period 
the  afFairs  of  Ooorg  have  been  administered  by  the  Government  (^ 
Bengal.  It  was  held  that  the  High  Court  of  Madras  had  no  jurisdic- 
tion to  try  the  case  and  the  prisoner  was  ordered  to  be  discharged. 
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appellate  Surtdtiictton  C^) 

Be/erred  Oase  No.  19  of  1864>. 
GL  V.  Agnbw  against  The  Indian  Caerting  Company. 

A  gratuiiotia  agent  is  liable  for  any  loss  sustained  by  bis  principal 
tbrougn  tbe  gross  negligence  of  the  agent.  What  is  gross  negligence 
is  a  question  on  the  facta  of  each  particular  case. 

THIS  was  a  case  referred  for  the  opinion  of  the  Higb      1865. 
Court  by  Captain  A.  F.  F.   Bloomiield,  the  Judge  o£  ^"^^"^^  ^' 
the  Court  of  Srocjl  Causes  at  Trichinopolj;  of  1865. 

No  Counsel  were  instructed. 

The  Court  delivered  the  £o)iowing 

Judgment  : — The  question  submitted  for  our  decision 
in  this  case  ia,  "  whether  the  Indian.  Carry ing  Company  as 
common  carriers  are  bound  to  send  goods  by  the  cheapest 
route  when  delivering  them  beyond  the  limits  oftheir  own 
organized  lines  of  transit,  when  no  special  agreement  has 
been  made  with  them." 

Assuming  that  the  defendant  in  this  case  is  the  gratui- 
tous agent  of  the  plaintifi,  we  answer  that  a  gratuitous 
agent  is  not  bound  to  undertake  the  ageney,  but  that  having 
undeirtaken  it^  he  is  liable  fcMr  any  loss  sustained  by  his 
principal  through  his  gross  negligence.  What  is  gross 
xtogligenoe  is  a  question  on  the  facts  of  eaeh  particular  case. 

We  do  not  understand  the  question  of  contributory 
negligence  to  be  referred  to  us. 

(a)  Present :— HoUoway  and  Innes,  J.  J> 
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appellate  3urts(Diction  (a) 

special  Appeal  No.  161  of  1865. 

GuRUSAMY  AiYAN Special  Appellant 

Swamina'dha  Aiyan Special  Respondent. 

Where  land  was  sold  on  a  condifcion  of  re-purchase  and  no  time  was 
mentioned  in  the  instrument  of  sale.  Beldf  that  the  sale  had  not  be- 
come absolute,  and  that  the  plaintifiT,  having  bought  the  original 
vendor's  rights,  was  entitled  to  maintaiD  a  suit  for  recovery  of  the  land. 

1865.       rpHIS  was  a  special  appeal  from  the  decision  of  Y.  Stmdara 
I^ovemherU.  J[     -^Hdu,   the  Principal  Sadr  Amin  of  Tranquebar,   in 

Sm  A.*  i»o.  161 

of  1865.  Regular  Appeal  No.  364  of  1863,  reversing  the  decree  of 
the  Court  of  the  District  Munsif  of  Tiruvarfir  in  Original 
Suit  No.  678  of  1861. 

Srinivdaachdriydr,  for  the  special  appellant^  the 
plaintiff. 

The  Court  delivered  the  following 

Judgment  : — ^This  is  a  suit  to  recover  land  sold  on  a 
condition  of  re- purchase.  The  first  defendant  claims  under 
his  father,  the  person  bound  by  the  condition. 

The  right  of  the  plaintiff  to  recover  depencb  on  the 
construction  of  the  agreement  A.  It  specifies  no  time  at 
which  the  sale  should  become,  absolute^  and  the  sale  has 
therefore  not  become  absolute.  If  it  had^  of  course  the 
plaintiff  could  obtain  no  relief. 

The  Principal  Sadr  Amin  has  alluded  to  the  former 
suit,  but  it  does  not  really  affect  the  question.  There,  the 
purchaser  with  a  condition  of  redemption  sued  to  get  pos- 
session and  did  get  possession  of  his  purchase.  But  the 
validity  of  the  condition  was  by  no  means  involved^  for 
there  had  been  no  tender,  nor  was  the  plea  raised  of  a  tender 
of  the  money,  which  might  have  justified  the  non-concession 
of  the  then  plaintiff's  legal  rights.  The  supposed  champerty 

(a)   Present  ;^HolIowa7  and  luaeB,  J.  J. 
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is  unworthy  of  notice,  and  it  is  clear  that   the  plaintiff  is  ^   ^^^^*  1 1 
entitled  to  sue  having  bought  the  original  vendor's  right  js,  a  .To,  lei 
subject  to  the  incumbrance.  ^  ^^^^' 

The   decree   of  the  Lower   Appellate  Court .  must   be 
reversed  with  costs  and  that  of  the  Munsif  confirmed. 

Appeal  Allowed. 


9pptllat(  SurtsHictiou  (a) 

Regular  Appeal  No.   45  of  1865. 

Adanky  R&machandra  Row,") 
and  subsequently  A'diriju  | 

Agent  of  Messrs.  Arbuth-  ,' 
not  and  Co.  J 

versus 

Indukiiri  Appalari^u  Q&ru Respondent     Defendant 

Penalty.— liiquidated  damages. 

Defendant  agreed  to  supply  100  kantlams  of  jaggery  by  a  speci- 
fied date  at  4^  Rupees  per  kantlam,  and  reeeived  100  Rupees  advance. 
Defendant  further  agreed  that  in  default  he  would  pay  interest  at  1 
per  cent,  per  mensem  and  nafd  at  7  Rupees  per  Kantlam.  No  de- 
livery was  made  by  defendant. 

In  a  suit  by  the  plaintiff  to  recover  7  Rupees  per  kantlam  and  the 
interest  Beld,  that  the  amount  sued  for  was  in  the  nature  of  Ii(]ui- 
dated  damages  which  plaintiff  had  a  legal  right  to  enforce,  and 
not  a  penalty  against  which  the  Court  would  relieve. 

The  doctrines  of  the  English  and  Roman  Law  upon  the  subject  of 
penalties  and  liquidated  damages  examined. 

THIS  was  a  Regular  Appeal  against  the  decree  of  the      1866. 
Civil  Court  of  Vizagapatanii  in  Original  Suit  TTo.   64  ^^ ^^  45 
of  1863.  o/'l865> 

The  Advocate  General,  for  the  appellant,  the  plaintiff. 
Tirumalachdriydr,  for  the  respondent^  the  defendant* 
The  Court  delivered  the  following 

Judgment  : — In  this  case  the  execution  of  the  contract 
and  its  breach  being  admitted,  and  all  the  matters  urged  in 
defence  having  been  overruled,  and  the  defendant  neither 

{a)  Present ;— Ffere  and  HgUoway,  J  J, 
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1865.        having  appealed  nor  appeared  at  the  hearing  of  the  present 

RA^\^  ^  appeal,  the  only  qnestion  for  ub  to  determine  is,   whether 

tp  1865.     the  learaed  Judge  has  correctly  disallowed  the  sum  claimed 

as   nafd  upon  a  set  of  written  documents  in  the  form 

following:— 

"  Whereas,  after  settling  the  value  of  jaggery  required 
by  you  at  4^  Rupees  per  kantlam  weighing  9  maunds,  I 
have  received  (100)  one  hundred  Rupees  for  supplying  (100) 
one  hundred  kantlams  through  Gayatri  Bramhaji  Pantulu, 
your  head  gumastah  at  Chandavaram,  for  making  advances 
on  account  of  the  cultivation  of  sugar-cane  in  the  ensuing 
Fasli  1269,  and  have  thus  contracted  the  hundred  kantlams  ; 
I  shall  therefore  pay  interest  on  this  sum  at  ^  Rupee  per 
cent,  per  mensem  from  the  commencement  (this  date)  till 
the  jaggery  is  delivered.  I  shall  deliver  the  said  )aggery 
in  the  Sugar  Factory  at  Chittivala^a  on  or  before  the  30th 
Yais&kha  Bahula  of  Siddh&rdi,  and  after  producing  receipts 
take  the  usual  rates,  and  in  default  I  shall  pay  interest  at  I 
Rupee  per  cent,  per  mensem  and  nafd  at  7  Rupees  per 
kantlam.  I  shall  at  once  pay  to  your  manager  Gndiw&da 
Lakshmi  Narasimha  Row,  a  commission  at  2  Rupees  per 
cent     For  this  my  whole*  estate  is  pledged." 

The  learned  Judge  has  refused  to  enforce  this  de- 
mand, because  he  considers  it  unconscientious  and  the 
reasoning  of  Story  and  Pothier  preferable  to  that  of  the 
English  Judges,  among  them  Lords  Eldon  and  Brougham, 
Barons  Martin  and  Bramwell  and  Justice  Erie. 

He  qtiotes  with  approbation  a  passage  of  Mr.  Jus- 
tice Story  (5  1316,  Eq.  Jur :)  and  applying  it  to  the  stipu- 
lation in  the  present  ease,  he  says : — 

*'  Here  is  a  pkintifTholding  out  to  the  defendant  what 
to  an  improvident  native  ryot  is  the  irresistible  temptatioa 
of  an  advance  to  the  full  value  of  the  crop  to  be  delivered 
by  him ;  at  the  same  time  the  defendant  is  induced  ta 
stipulate,  in  case  of  bis  omission  to  driver  the  jaggery,  to 
pay  a  penalty  which  certainly  would  be  an  enormous  loss 
to  him  ;  for  besides  returning  the  advances  with  the  very 
abundant  rate  of  interest  of  12  per  cent.,  he  is  to  pay  a 
further  sum  not  far  from  double  of  the  amount  he  received 
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as  an  advance.  On  the  Other  band,  ao  far  as  has  been  shown,        1^65. 
the  plaintiff  by  recovering  the  sum  advanced  with  ^ihe  ^  ^  ^^  ^ 
agreed  interest  recovers  all  that  he  has  ever  lost    If  the     of  1866, 
sum  fixed  had  been  one  from  which  it  could  reasonably 
have  been  inferred  ^  that  it  was  intended  as  a  substitute  for 
any  difference  between  the  contract  price  and  the  market 
price  on  the  date  fixed  for  delivery,  the  case  would  have 
been  entirely  different.     But  it  was  not  pretended  that  it 
was  intended  to  be  any  such  thing,  and  indeed  the  wotd 
**  naf&"  shows  that  it  was  not  so.     As  to  the  loose  and 
slight  evidence  as  to  what  was  the  market  price  of  jaggery 
about  the  time  when  delivery  became  due,  it  is  wholly  un- 
deserving of  notice." 

The  foundation  of  the  relief,  therefore,  is  the  strength 
of  the  temptation  to  enter  into  such  a  contract  and  the 
large  amount  of  loss  which  he  was  to  sustain  by  not  ful- 
filling it.  It  must  be  observed  that  until. legislation  does 
that  which  in  some  cases  it  has  wisely  or  unwisely  done, 
make  laws  specially  applicable  to  particular  classes  of  per- 
sons, it  cannot  be  contended  that  the  class  to  which  the 
contractor  belongs  is  a  legitimate  element  in  the  determina- 
tion of  the  question. 

As  to  the  amount  claimed,  there  are  some  most  valu- 
able observations  of  Lord  Eldon  in  Astley  v.  Weldon,  and 
whatever  may  have  been  the  opinion  in  former  times  as  to 
what  should  be  the  policy  of  the  law  as  to  relieving  on  ac- 
count of  the  inequality  of  a  contract,  it  cannot  be  contended 
that  such  is  the  policy  where  a  man  may  lend  money  and 
contract  for  any  amount  of  interest.  If,  instead  of  provid- 
ing for  the  payment  of  double  the  stipulated  price  as  profit, 
the  contract  had  stipulated  for  the  payment  of  300  per  cent, 
upon  the  advance,  there  can  be  no  doubt  that  the  Courts 
would  have  been  bound  to  enforce  it.  Greatly  accumulated 
force  therefore  the  observation  of  Lord  Eldon  acquires  as  to 
the  mischief  of  the  Courts  tampering  with  the  agreements 
of  the  parties  on  account  of  the  enormity  of  the  damages 
provided  for. 

Act  XXVIII  of  1855  is  a  conclusive  proof  that  the 
intention  of  the  legislature  i&  that  parties  shall  be  left  to 
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« 

1866.       make  and  be  compelled  to  stand  by  their  own  bargains. 

November  IZ.  ^.  i.  .  .  .   » 

Jt.  A.  No.  45  ^""^  ^^^^  ^^  usury  IS  moreover  an  "  expenmentum  crucis, 
^f  ^^^^'  for  against  this,  both  in  the  ancient  and  the  modem  world, 
legislation  based  upon  a  false  political  economy  has  most 
persistently  fulminated  with  censures,  disabilities,  and 
penalties.  The  policy  of  the  law  is  merely  a  vague  expres- 
sion for  a  principle  sometimes  derived  from  law,  sometimes 
from  politics  and  sometimes  from  ethics,  which  the  judges 
of  a  particular  country  or  a  particular  time  think  ought  to 
be  applied  to  a  case  never  before  provided  for.  The  least 
objectionable  mode,  however,  of  determining  this  policy  is 
by  examining  what  the  legislature  has  itself  determined  in 
similar  cases.  As  in  the  time  of  Henry  VIII,  Sir  Thomas 
Moore  was  perfectly  correct  in  thinking  that  it  was  the  policy 
of  the  law  to  protect  debtors  against  their  own  bargains, 
inasmuch  as  it  did  so  and  punished  the  creditor  in  the  most 
common  class  of  contracts,  so  Erie  C.  J.  and  Martin  and 
Bramwell,  R  B.  would  be  equally  right  in  saying  at  the 
present  day  that  the  policy  of  the  law  is  to  keep  every  man 
to  every  contract  not  tainted  with  any  vice  which  really 
affects  its  essence  by  impairing  the  freedom  of  will  essential 
to  every  valid  contract.  That  they  do  not  do  so  arises  from 
the  st-atute  of  William  still  unrepealed,  and  the  decisions 
upon  it.  That  statute  touching  a  special  mattei'  cannot, 
of  course,  be  repealed  on  reasoning  derived  from  other  ex- 
pressions of  the  legislative  will. 

Although,  however,  these  learned  judges  are  bound 
by  the  statute,  its  conflict  with  other  and  more  recent  ex- 
pressions of  the  legislative  will  is  a  most  important  element 
in  the  inquiry,  whether  we  ought  to  introduce  it,  with  the 
doctrines  which  accompany  it,  into  a  country  upon  which 
it  is  not  binding. 

This,  however,  is  a  question  which,  in  the  present 
case,  it  is  scarcely  necessary  to  determine.  We  hardly  know 
whether  the  learned  Judge  intended  to  decide  that  the  nafd 
or  profit  here  provided  for  was  a  penalty  or  liquidated 
damskges.  It  seems,  however,  from  the  last  two  sentences 
of  the  above  extract  from  his  judgment  that  he  does  think 
it  a  stipulation  for  a  penalty. 
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As  io  the  English  law  upon  the  subject^  we  will        1866. 
quote  from  Dimech  v.  OorleU,  the  passage  to  which  we  re-  ^^j^  .45 
ferred  during  the  argument  (XII.  Moo.  P.  C,  229).  o7  18C5. 

"  The  law  of  this  country  on  the  question  of  penalty, 
or  liquidated  damages,  may  now  be  considered,  after  a  great 
number  of  decisions,  not  perhaps  ail  of  £hem  strictly  recon- 
cileable  with  each  other,  to  be,  however,  at  length  satisfac- 
torily settled,  and  the  hinge  on  which  the  deci^on  in  every 
particular  case  turns,  is  the  intention  of  the  parties,  to  be 
collected  from  the  language  they  have  used.    The  mere  use 
of  the  term  "  penalty  "  or  the  term  "  liquidated  damages,  " 
does  not  determine  that  intention,  but,  like  any  other 
question  of  construction,  it  is  to  be  determined  by  the 
nature  of  the  provisions  and  the  language  of  the  whole  in- 
strument. One  circumstance,  however,  is  of  great  importance 
towards  the  arriving  at  a  conclusion ;  if  the  instrument 
contains  many  stipulations  of  varying  importance,  or  relat* 
ing  to  objects  of  small  value  calculable  in  money,  there  is 
the  strongest  ground  for  supposing  that  a  stipulation,  ap* 
plying  generally  to  a  breach  of  all,  or  any  of  them,  was 
intended  to  be  a  penalty,  and  not  in  the  way  of  liquidated 
damages.    Now,  when  this  charter-party  is  looked  at,  it 
will  be  found  that  it  contains,  as  might  be  expected,  many 
stipulations  of  greater  or  less  inportance,  the  breach  of  any 
one  of  which,  however  minute,  would,  in  one  sense,  be  a 
non-performance  of  the  agreement;  it  can  hardly  be  supposed 
that  the  whole  amount  of  the  freight  could  be  intended  to 
be  forfeited  for  any  one  breach,  and  the  true  sense  seems  to 
be  that,  for  any  minor  breach,  the  damages  to  be  recovered 
within  the  amount  of  freight  are  the  damages  actually 
sustained ;   though  it  is  not  inconsistent  with  this,  that  in 
case  of  an  entire  non-performance,  such  as  a  neglect  or  re- 
fusal to  put  any  cargo  on  boards  so  that  no  freight  could  be 
earned,  the  parties  had  agreed  that  the  damages  should  be 
the  full  amount  of  freight  stipulated  for  in  the  instrument.'' 

This  passage  is  important  both  as  a  statement  of  the 
result  of  all  the  cases  by  a  Court  of  the  highest  authority, 
certainly  not  attenuated  by  the  mode  in  which  it  was  com- 
posed on  *that  occasion,  and  for  a  rule  of  construction,  that 
although  the  stipulation  may  be  held  to  be  a  penalty  and 

1  2 
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1865.       therefore  nofc  payable  upon  a  breach  of  any  particular  sti- 

H.  A  No  46  P^l**^^'**  ^^^  resulting  damage  from  which    was  strictly 

of  1865.     measurable  in  money,  still  tfee  penalty  might  properly  be 

taken  as  the  amount  of  damages  measured  by  the  parties 

themselves  in  case  of  an  entire  non -performance. 

As  to  the  law  collectable  from  the  late  cases,  i%  is 
almost  needless  to  say  that  this  case  is  a  conclusive,  as  it  is 
a  most  accurate  statement.  In  Sparrow  v.  Paris  (VII.  Hurls, 
and  Nor.  599)  Bramwell  B.  says  "  It  is  a  sum  payable  on 
one  event.  It  is  not  a  sum  to  secure  the  performance  of 
several  matters/'  Kemble  [t;.  Farren,  illustrated  in  Olas* 
worthy  v.  StruU  (l^Ex.  665),  Atkynav,  Kinnier  (IV.  Ex 
776)  and  BeUea  v.  Burch  (IV.  Hurls,  and  Nor.  506).  and  all 
the  subsequent  cases,  shew  that  the  question  is  the  intention 
of  the  parties,  but  that  the  rule  of  construction  stated  by  the 
Privy  Council  has  by  a  series  of  decisions  been  established, 
and  it  is  accurately  summed  up  by  Baron  Parke  in  Atkyns 
v.  Kinneya,  in  which  the  learned  Baron  evidently  doubted 
whether  the  law  had  not  been  stretched  in  establishing  the 
rule. 

The  present  contract  consists  of  two  separate  sets 
of  stipulations,  one  relating  to  the  money  advanced,  which 
is  in  case  of  the  non-performance  of  the  contract  to  be  re- 
paid at  12  per  cent.,  the  ordinaiy  rate  of  interest,  and  in 
case  of  performance,  the  defendant  paid  at  12  per  cent.,  the 
ordinary  rate  of  interest,  and  in  case  of  performance,  the 
defendant  is  to  have  the  benefit  of  the  loan  at  half  the  ordi- 
nary rate  ;  and  the  other,  that^in  case  of  non-performance, 
nafa  shall  be  paid  at  the  rate  of  7  rupees  per  kantlam. 

The  provision  for  producing  receipts  and  the  as- 
sessment of  the  amount  of  nafiS,  not  as  a  gross  sum,  but 
upon  each  kantlam,  seem  to  shew  the  intention  of  the  parties 
tliat  the  entire  contract  might  be  performed  by  successive 
acts  of  delivery  ;  otherwise  the  object  of  the  production  of 
i^ceipts  is  not  dear.  'I  he  distribution  of  the  nafii  too 
renders  it  clear  that  the  defendant  would  only  have  been 
liable  for  so  much  as  he  should  be  found  not  to  have  deli<- 
vered.  This  seems  to  us  the  proper  construction,  but  at  all 
events  it  is  clear  that  in  case  of  entire  non-performance. 
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on  the  rule  laid  dowa  by  the  Privy  Council,  there  is  nothing       18W. 
unreasonable  in  deciding  upon  this  written  contract  that  jg  ^  ^J.  45 
the  intention  of  the  parties  was,  that  the  increased,  which  is     cf  1866. 
only  the  ordinary  interest,  and  the  7  rupees  per  kantlam, 
should  be  the  damages,  measured  by  the  parties  themselves 
in  case  of  breach.    It  seems  to  us  that  there  is,  on  the  con« 
struction  of  this  document,  no  doubt  that  this  was  the  in- 
tention of  the  parties,  and  we  also  think  that  in  so  intev- 
preting  the  language,  we  are  in  perfect  accordance  with  the 
decision  of  the  Privy  Council. 

As  to  the  rule  o€  calculating'  unliquidated  damages, 
jt  seems  to  us  that  the  only  bearing  of  the  decisions  from 
Hadley  v.  BaxendaU  to  the  latest,  Borres  v,  Hutchinson 
(XVIII.  C.  B.  N.  S.  445),  is  to  shew  the  extremely  nice  and 
difficult  questioDS  which  the  measure  of  damages  presents, 
and  the  extreme  importance  therefore  that  the  parties  should 
fix  that  measure  at  the  period  of  making  the  contract.  15 
as  there  can  be  no  doubt,  a  man  can  validly  ^contract  to  pay 
a  larger  sum  on  non-payment  of  a  smaller  (Parke  B.  in 
Olasworthy  v,  StrvM)^  what  is  there  unreasonable  in  permit- 
ting the  parties  to  contract  for  the  dlGimages  to  be  paid  in 
case  of  breach  of  a  contract  to  deliver  good's  1  If  they  have 
so  contracted,  why  should  the  imrchaser  be  permitted  to 
recover  more  than  the  sum  stipulated  for,  and  why  should 
the  vendor  be  permitted  to  shew  that  he  ought  to  pay  less? 
In  the  present  case  it  seems  to  us  that  there  can  be  no 
doubt  that  the  parties  have  themselves  calculated  the 
damages  to  be  paid  upon  an  entire  breach  at  7  rupees  per 
kantlam,  and  it  seems  to  us  that  we  are  bound  to  keep  the 
defendant  to  his  contract,  and  that  in  so  doing  we  are  ia 
complete  accord  with  the  English  cases. 

We  will  only  cursorily  remark  upon  the  English 
Equity  Cases.  Slonian  v,  Walter  and  Peachey  v.  Duke  of 
Somerset  are  set  out  in  II.  White  and  Tudor  with  all  the 
subsequent  cases.  As  to  Sloman  v.  Wcdter,  we  may  well 
ask  with  Sir  £>.  Evans,  how  the  penalty  is  to  be  efficacious 
in  eftecting  its  purpose,  if  the  Courts  are  determined  that  it 
shall  never  be  enforced  ?  In  Roy  v.  Duke  of  Beaufort,  Lord 
Hardwicke  made  similar  remarks  and  decided  the  case 
finally  upon  a  ground  certainly  open  to  the  severe  comments 
of  Sir  D.  Evans.    The  cases  are,  of  course,  conflicting.    It 
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1865.       might  just  as  well  have  been  said  in  Ponsonby  v.  Adams 

f  ""Ta'I  ^46  (^^-  ®-  ^-  ^  *'^^'  ^^^^  ^^^  penalty  was  only  collateral  to 
of  1865.  compel  the  tenant  to  reside,  and  that  therefore  the  landlord 
ahoald  only  recover  the  proved  dan^age.  The  argument^ 
however,  did  not  prevail.  Tracing,  too,  the  equity  cases  aa 
to  relief  against  forfeitures,  it  certainly  does  seem  to  us  that 
the  remarks  of  that  great  J  udge,  Lord  Eldon,  in  Hills  t;. 
JBardap,  ai%  very  well  founded 

We  may  safely  say  that  the  tendency  of  Courts 
of  Equity,  as  well  as  of  Courts  of  Law,  at  the  present  day, 
is  to  interfere  as  little  as  possible  with  tho  expressed  inten- 
lion  of  the  contracting  parties* 

The  learned  Judge  has  referred  to  the  Roman  Law 
upon  this  question,  and  certainly  equity  can  be  drawn 
from  no  pwer  spring.  With  all  deference,  however,  to  his 
opinion,  the  passage  quoted  (Inst.  III.  16.7)  is  more  con- 
sistent with  a  case  of  penalty  than  of  liquidated  damages 
according  to  the  English  authorities.  There  is  a  stipulation 
that  several  things  shall  be  done  and  others  left  undone, 
and  then  the  penal  clause,  "  Si  adversus  ea  factum  erit,  sive 
quide  ita  fisM^tum  non  erit,  tunc  pcen8&  nomine  deqem  aureos 
dare  spondes  V*  "  If  anything  is  done  contrary  to  what  ia 
agreed  upon»  or  anything  agreed  upon  is  not  done,  then  do 
you  agree  to  give  ten  aurei  by  way  of  penalty,"  This  is 
both  a  collateral  agreement,  and  it  provides  for  the  payment 
in  case  of  the  omission  of  any  one  of  a  large  number  of 
things. 

Mr.  Justice  Story  in  §  1317  says  that  the  doctrine 
of  Courts  of  Equity  as  to  penalties  and  forfeitures  is  deriv- 
ed "  from  the  Roman  Law,  where  it  is  found  regularly  un- 
folded and  sustained  upon  the  dear  principles  of  natural 
justice*"  The  whole  passage  involves  so  strange  a  miscon- 
ception that  it  will  be  better  to  quote  it : 

"It  is  not  improbable  that  Courts  of  Equity  adopted 
this  doctrine  of  relief,  in  cases  of  penalties  and  forfeitures, 
from  the  Roman  Law,  where  it  is  found  regularly  unfolded, 
and  sustained  upon  the  clear  principles  erf  natural  justice. 
The  Roman  Law  took  notice,  not  only  of  conditions,  strictly 
BO  called,but  also  of  clauses  of  nullity  and  penal   clauses. 
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The  former  were  those,  in  which  it  was  agreed,  that  a  cove-  „  ^6^- 
nant  snould  be  null  or  void  m  a  certain  event ;  the  latter  'S^TATNoTit 
were  those  where  a  penalty  was  added  to  a  contract  for  o/isca. 
non-performance  of  that  which  was  stipulated.  The  general 
doctrine  of  that  law  was,  that  clauses  of  nullity  and  penal 
clauses  were  not  to  be  executed  according  to  the  rigor  of 
their  terms.  And,  therefore,  covenants  were  not  of  course 
dissolved,  nor  forfeitures  or  penalties  positively  incurred,  if 
there  was  not  a  punctilious  performance  at  the  very  time 
fixed  b}*"  the  contract.  But  the  matter  might  be  required 
to  be  submitted  to  the  discretion  of  the  proper  judicial 
tribunal  to  decide  upon  it  according  to  all  the  circumstances 
of  the  case  and  the  nature  and  objects  of  the  clauses.  Indeed 
penalties  were  in  that  law  treated  altogether,  as  in  reason 
and  justice  they  ought  to  be,  as  a  mere  security  for  the  per- 
formance of  the  prindpal  obligation,'* 

Now  the  plain  meaning  of  this  is,  that  every  peniil 
clause  is  to  be  treated,  as  Mr.  Justice  Story  has  already 
told  us  that  it  ought  to  be  treated,  "  as  a  mere  security  for 
the  peiformance  of  the  principal  obligation,"  that  is,  of 
course,  that  only  the  amount  of  damage  actually  proved  can 
be  recovered.  If  this  is  so,  all  the  great  Commentators  upon 
the  Civil  Law  have  now  for  more  than  three  centuries 
laboured  under  a  very  great  misconception. 

Donellus,  in  his  Chapter  "  De  eo  quod  interest  in 
faciendi  conventioiiibus," — after  giving  many  general  rules 
as  to  the  calculation  of  the  amount  and  shewing  the  extreme 
uncertainty  and  the  difficulty  of  proof — says,  that  the  an- 
cients have  suggested  that  the  best  mode  of  avoiding  these 
inconveniences  is  to  add  a  penalty,  that  is,  a  certain  sum  of 
money  which  shall  be  agreed  to  be  given  if  that  is  not  done 
which  has  been  agreed  upon. — "  Nam  poense  quantit  as 
semper  certaest,  ut  navem  facies,  si  non  facies  certum  debis. 
Neque  hie  uUa  extrinsecus  incertitude  metuenda  est  ex  eb, 
quod  forte  dicatur,  stipulatoris  poenam  petentis  nihil  inter- 
esse  aut  non  tanti  quantum  poena  etticit.  Id  poena  enim 
inquit  Ulpiauus,  non  spectatur  an  ejus  intersit  fieri  id  de 
quo  prius  compreheasum  erat,  sed  quse  sit  quantitas  quseque 
conditio  stipulationis." — "For  the  amount  of  the  {jenalty  is 
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1865.  always  certain,  that  you  shall  build  a  ship  or  pay  ten  aurer, 
iTT^ !^  sk  '^or  is  ^'^y  extrinsic  uncertainty  to  be  feared  from  its  being 
of  1865.  perhaps  said,  that  the  person  seeking  the  penalty  had  no 
interest  or  not  so  much  as  the  penalty  secured  ;  for  in  a 
penalty,  says  TJlpian,  there  is  no  regard  to  whether  the 
doing  of  what  has  been  agreed  upon  concerns  him,  but  what 
is  the  quantity  and  what  the  condition  of  the  stipulation* 
(Don,  Com.  lib  XV.  Cap.  IV.  §  5.) 

Donellus  also  quotes  the  very  passage  of  the  Insti- 
tutes to  which  the  Civil  Judge  has  referred,  as  pointing 
out  the  difficulties  and  the  most  convenient  way  of  solving 
them.  It  would  be  a  very  strange  solution  if  the  law  al- 
ways relieved  against  penialties  and  still  remitted  the  parties 
to  that  enquiry,  of  which  the  stipulation  was  intended  to 
avoid  the  necessity,  "  quantum  interest  ?"  The  doctrine 
regularly  unfolded  in'the  Civil  Law  is,  that  a  penalty  so 
attached  is  recoverable.  Domat,  from  whom  Mr.  Justice 
Story  quotes,  was  well  founded  in  saying  that  relief  was 
given  in  the  case  quoted  at  Dig  45.  IL  135.  The  case  put 
•  to  Scaevola  was  a  very  strong  one.     Seia  bought  an  estate 

as  the  agent  of  Titius^  It  was  to  be  delivered  to  Titiiis  if 
the  money  was  paid  before  the  Kalends  of  April.  A  part 
was  paid  but  not  all,  but  a  very  short  time  having  elapsed; 
Titius  offered  to  pay  the  remainder  with  interest,  which 
Seia  refused  to  receive.  The  answer  was,  that  he  could  bring 
his  action,  '*  Si  non  multo  post  obtulisset  nee  mulieris  quic- 
quam  propter  eam  moram  interesset.  "  It  is  very  proba- 
ble that  this  is  the  parent  of  the  doctrines  of  our  Courts  of 
£quity  as  to  time  not  being  of  the  essence  of  the  con  tracts 
but  how  strong  is  this  case  and  how  carefully  the  pi'setor 
suggests  relief. — Was  the  time  long  and  did  it,  however 
short,  make  any  difference  to  the  womaji  ?  This  is  what 
the  most  learned  of  orators  and  the  most  eloquent  of  law« 
years*  says  was  submitted  to  the  judgment  of  the  tribunaT, 
not  as  Mr.  Justice  Story  construes  it,  that  it  was  optional 
with  the  tribunal  whether  it  could  enforce  penalties. 

*    Ut  ego  soleo  dicere  juris  peritorum  eloqtientissimus  oloquea- 
tium  juris  peritiasiinus.j  Cio.  de  Orat,  Lib..  If  Cap.  39, 
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• 

The  stipulatio  poence  or  penal  clause  appeared  in  1866^ 
Roman  Law  first  in  the  shape  of  a  mere  conditional  conven-  »  .  j^^  ' 
tion,  governed  precisely  by  the  rules  which  applied  to  all  of  1866.  ■ 
other  conventions.  It  also  appeared  as  an  accessory  conven- 
tion (pactum  adjectum),  and  its  object  was  twofold^  (1)  to 
secure  the  performance  of  principal  obligation,.  (2)  to 
discharge  the  creditor  in  case  of  non-performance  from  the 
burden  of  proving  the  existence  and  the  amount  of  damage. 
If  no  time  was  fixed  for  performance  the  creditor  could  sue 
as  soon  as  the  obligation  could  have  been  executed  and  it  was 
not  always  provided  that  the  debtor  could  avoid  the  penalty 
by  executing  his  contract  before  the  "  litis  contestatio/'  If 
a  time  was  fixed,  the  penalty  could  not  be  sued  for  before 
the  period,  but  if  it  has  passed  without  performance  the 
liability  is  irrevocable.  All  that  was  required  to  make  the 
.penalty  recoverable  was  a  valid  principal  stipulation  and 
the  lapse  of  the  time.  So  far  therefore  from  Sloman  v.  WaU 
ter  and  its  kindred  cases  being  based  upon  the  Roman  Law, 
they  are  in  direct  antagonism  to  that  law.  So  far  from  a 
penalty  being  void  in  the  Romcm  Law  when  it  has  the  colla- 
teral object  of  securing  the  performance  of  a  valid  principal 
obligation,  it  was  always  recoverable  when  that  obligation 
was  not  fulfilled.  The  great  Roman  Lawyers  knew  nothing 
of  the  childish  distinction  between  penalties  and  liquidated 
damages  ;  they  considered  the  etipulatio  poenoe,  when  used 
as  a  paetutn  adjectum,  as  a  fixation  of  the  damages. 

It  is  truly  lamentable  that  the  representations  of 
Mr.  Justice  Story  as  to  the  Roman  Law  should  be  every 
where  accepted  as  authoritative.  It  is  useless  and  would  be 
ostentatious  to  quote  the  Corpus  Juris  for  the  doctrines  here 
kdd  down.  Mackeldey  quotes  the  principal  laws  at  §  177, 
and  the  remarks  here  made  have  been  taken  from  Idaynz* 
Elements  de  Droit  Bomain,  §  340,  of  which  the  very  title  is 
a  curious  comment  upon  Mr.  Justice  Story's  doctrines, — • 
«<  De  quelques  conventions  accessories  ayant  pour  but 
d'assurer  Texecution  d'  une  obligation."  This  is  a  book 
which  combines  the  German  depth  and  accuracy  of  learning 
with  the  French  clearness  of  exposition. 

We  find,  therefore,  that   in  Roman  Law  there  could 
be  no  question  whatever  of  the  plaintifi's  right  to  recover 
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1855.        the  sum  disallowed.    It  seems  clear  to  us  also  that  the  c. 

Notewber  13. 

■R  A  No.^b  intention  of  the  parties  was  to  receive  on  the  one  side  and 

of  1^5,     pay  on  the  other  the  sum  secured  in  case  of  breach,  and  that 

at  all  events,  as  there  is  an  entire  breach,  the  sum  ought  on 

the  principal  of  Dimech  v  Carlett  to  be  awarded. 

We  have  sufficiently  indicated  our  opinion  as  to 
the  policy  of  relieving  parties  from  the  effects  of  their  own 
stipulations.  That  policy  has  been  condemned  by  nearly 
every  eminent  judge  who  has  had  occasion  to  consider  the 
subject,  And  arose  at  a  period  at  which  the  views  of  the 
legislature  were  very  different  to  what  they  now  are.  The 
judgment  of  the  Civil  J  udge  will  be  varied,  and  the  costs  of 
plaintiff  below  will  be  paid  by  defendant,  but  there  will  be 
no  costs  of  the  appeal  in  which  defendant  has  not  appeared. 


Original  atiriiSHifton  («) 

Regular  Appeal  No.  35  of  1865. 

JivANi  Bhai Plaintiff. 

Jivu  Bhai ».'... wBeepondeiit. 

Plaintiff  sued  as  the  widow  of  ao  adopted  son  for  the  property  of 
the  adoptive  father,  and  also  on  the  ground  that  the  adopted  sou  was  the 
devisee  of  the  adoptive  father.  The  Ci?il  Judge  decided  that  the  adop-> 
tion  of  the  plaintiff's  husband  was  invalid  according  to  Hindu  Law,  and 
that  the  devise,  having  been  made  to  the  plaintiff's  husband  as  adopted 
son,  was  invalid.  BeUi,  (reversing  the  decision  of  the  Civil  Judge)  that 
as  the  language  of  the  testator  sufficiently  indicated  the  person  who  waa 
to  be  the  object  of  his  bounty,  the  person  so  indicated  was  entitled  to 
take,  although  the  testator  conceived  him  to  possess  a  character  which 
in  point  of  law  cannot  be  sustained. 

Senile,  The  adoption  of  the  son  of  a  person  with  whom  the  adopter 
could  not  have  intermarried  is  invalid  according  to  Hindu  Law. 

1865.       nnHIS  was  a  regular  appeal  agaiYist  the  decree  of  the 
Novemher  18   Iq^^^  Qourt  of  Mangalore,  in    Original   Suit  No.    4 

of  1965.      of  1863. 

The  Advocate  General  and  Tirumdlachdrydr,  for  the 
appellant^  the  plaintifE 

[a)  Present :  Frere  and  HoUoway,  J.  J. 
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MiUer  and  SrinivasacMrydr,  for  the    respondent,  the        18^5. 
tiefcndant.  ir-r-^ — ^ 

A.  A .  Ac.  d5 
of  1865. 

The  Court  delivered  the  following 

Judgment  : — This  was  a  suit  to  recover  from  one  Jivu 
Bh4i,  daughter  of  one  Krishna  Row,  deceased,  the  property 
of  Krishna  Row.  The  plaintiff  claimed  on  the  ground  that 
she  was  the  widow  of  Narasinga  Row,  the  adopted  son  of 
Krishna  Row,  and  also  on  the  ground  that  her  deceased 
husband  was  the  devisee  of  all  the  property  of  Krishna  Row 
by  a  will  dated  26th  November,  1845* 

Defendant  answered  that  plaintiff  is  not  entitled,  that 
the  adoption  of  Narasinga  Row,  her  son,  by  her  father, 
Krishna  Row,  is  altogether  illegal,  and  that  the  will  can 
have  no  force  or  effect,  and  for  this  she  quotes  Mr.  Justice 
Strange's  Hindu  Law. 

^  The  Civil  Judge  observed  that  the  pandits  had  de- 
clared the  adoption  of  a  daughter's  son  altogether  invalid ; 
that  there  was,  moreover,  ample  authority  for  this  position  ; 
that  as  to  the  claim  under  the  will  the  bequest  was  to 
Narasinga  Row,  as  adopted  son,  and  it  can  have  no  effect 
when  he  is  found  not  to  be  so. 

In  the  argument  before  this  Court  it  was  admitted 
by  the  Counsel  for  the  respondent  that  it  was  impossible 
for  him  to  dispute  that  the  ceremony  of  adoption  was  per^ 
formed,  and  that,  if  the  adoption  of  a  daughter's  son  is 
valid,  there  was  a  valid  adoption,  and  that  the  document 
called  a  will  was  executed  by  Krishna  Row. 

The  only  questions  for  determination,  therefore,  are  ; 
what  interest,  if  any,  Narasinga  Row  took  under  the 
document  dated  26th  November,  1845,  and  whether  that 
interest,  if  any,  has  passed  to  his  widow,  the  plaintiff  t 
Whether  the  adoption  of  Narasinga  Row  was  valid  ? 

We  may  at  once  say  that  the  grounds  upon  which 
the  Civil  Judge  has  disallowed  the  plaintiff's  claim  under 
the  document  of  1845  are  unsustainable.    If  the  language 
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1S€5.  of  ili«  testator  sufficiently  indicates  the  person  who  is  to  be 
H  A  No  35  ^^®  object  of  his  bounty,  the  person  so  indicated  will  not  be 
of  1865.  prevented  from  taking  because  the^^testator  conceived  him 
to  possess  a  character  which  in  point  of  law  cannot  be  sus- 
tained. The  authorities  for  persons  taking  as  "personse 
designatae/'  even  in  opposition  to'an  established  rule  of 
construction  of  the  words  used,  are  jvery  numerous.  It  Is 
unnecessary  to  enlarge  upon  this  subordinate  rule,  which  is 
only  a  particular  example  of  the  more  general  rule  that  the 
construction  of  all  written  instruments  is  to  be  such  as  will 
effectuate  the  expressed  intent  of  the  author  of  the  instru^ 
ment.  The  whole  language  of  this  document  leaves  no 
doubt  as  to  the  person  described  throughout  as  Narasinga 
Bow.  He  is  described  as  son  of  his  daughter,  the  defendant, 
whom  he  had  adopted  with  the  consent  of  his  parents. 
There  is  really  no  dispute  upon  this  matter,  and  the  person  to 
take  being  sufficiently  indicated  he  will  be  entitled  to  any 
benefits  which,  on  the  true  construction  of  this  document, 
the  testator  intended  him  to  take.  That  the  testator  ean 
disinherit  both  widow  and  daughter  by  a  testamentary  dis- 
position is  the  exact  point  decided  by  the  Privy  Council 
and  by  the  leading  case  in  this  Court. 

The  question  is  somewhat  complicated  by  the  fact 
that  Narasinga  Row  died  in  the  life-time  of  Bhagirathi  Bhai, 
the  widow  of  Krishna  Row,  who  by  the  statement  in  the 
plaint  enjoyed  the  property  until  her  death  in  1857,  three 
years  after  that  of  Narasinga  Row.  To  determine,  there- 
fore, whether  the  present  plaintiff  can  take  anything 
through  this  will,  it  is  necessary  to  see  whether  any  thing 
was,  by  virtue  of  it,  vested  in  Narasinga  Bow  at  his  death. 

Two  constructions  have  been  proposed  by  the  Counsel 
for  the  respondent.  (1)  That  the  document  vested  the 
whole  estate  in  Bhagirathi  Bh4i .  and  Narasinga  Row  as 
joint  tenants,  and  that  Bhagirathi  Bh&i  took  therefore  the 
whole  by  survivorship.  (2)  That  Narasinga  Row  took 
nothing  under  the  will  unless  he  survived  Bhagirathi  Bh4i. 
For  the  appellants  it  was  contended  that  the  estate  vested 
in  Narasinga  Row  by  virtue  of  the  will,  and  that  nothing 
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more  existed  than  a  precept  that  he  Bhould  listen  to  the       1865. 
precepts  of  Bhagirathi  Bh4i,  but  that  even  if  it  could  be  J?^^^!LL?: 
said  that  she  took  a  life-estate,  there  was,  at  all  events,  an     of  1865. 
estate  vested  in  Narasinga  Bow  to  which ^the  widow  had  a 
right  to  succeed. 

The  document  is  very  inartificial  and  one  word  con- 
stantly used  throughout  it,  "  Swatantrita,"  may  mean 
either  management  or  ownership,  and  in  itself  really  is  not 
conclusive  as  to  whether  an  estate  is  to  be  given  by  the 
vesting  of  the  quality  described  by  this  word  or  merely  a 
right  of  ownership. 

Thajfirst  clause'isa  key^to'^the  subsequent  provisions. 
It  recites  the  adoption  and  states  that  the  following 
arrangements  are  made  on  account  of  the  boy  being  only 
7  or  8  years  old.  The  second  recites  that  he  will  enjoy 
and  manage  during  his  life,  and  that,  after  his  death,  all 
the  power  will  belong  to  Bhagirathi  and  Narasingft  Bow.  It 
then  involves  the  two  cases  of  Narasinga  Row  being  of  age 
and  competent  to  manage  at  his  death,  and  of  his  nonage 
and  incompetency/ If  competent,  he  is  to  manage  with  due 
deference  to  her.  If  incompetent,  she  is  to  manage  it  without 
waste.  She  may  appoint  an  agent  to  manage,  unless  he 
has  himself  done  so,  but  even  then  she  is  to  retain  the 
whole  property  and  possession. 

It  seems  impossible  not  to  conclude  that  these-  words 
are  intended  to  provide  for  the  case  of  nonage,  for  it  then 
goes  on  to  say  that  he  is  to  listen  to  Bhagirathi  as 
to  the  management,  even  if  he  be  of  age,  and  not  act  on  his 
own  will.  He  then  provides  that  the  documents  are  to  be 
executed  in  the  name  (^  Bhagirathi,  and  on  her  death  in 
the  name  of  Narasinga  Row,  or  they  may  be  passed  in  the 
name  of  both.  Here,  the  provision  for  the  mode  of  execu- 
tion of  the  documents  seems  intended  to  secure  the  exercise 
of  the  wife's  power  of  control.  They  can  scarcely  be  said 
to  furnish  any  guide  to  the  nature  of  the  interest  to  be 
vested.  As  to  this  they  are  quite  neutral-  It  is,  moreover, 
no  uncommon  thing  for  family  agreements,  in  the  country 
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1 865.       in  which  this  Sheristadar  spent  a  snreat  portion  of  his  official 

November  18.  f  ^  r 

ji.A.  So.  35  ^^®'  ^^  check  lavish  expenditure  by  requiring  the  signa- 
of  18U5.     ture  of  some  person  not  the  actual  manager  of  property  to 
documents  passing  family  property. 

Clause  3  favors  the  construction  that  management 
only  is  provided  for.  It  vests  the  management  in  Bhagi- 
rathi  until  the  arrival  of  Narasinga  Row  at  years  of  discre- 
tion. She  is  to  manage  with  great  economy  and  so  as  to 
''  have  the  property  secured  from  dissipatian  so  aa  to  be  bene- 
ficial to  JNarasinga  Row."  We  have,  here,  what  appears  to 
us  a  clear  indication  that  the  beneficial  interest  is  in  Nara- 
singa Row,  and  that  the  object  of  all  the  provisions  for  man- 
agement, appointment  of  agents^  '&c,,  is  the  securing  to  him 
of  that  beneficial  interest. 

The  other  clauses,  until  we  come  to  the  conclusion, 
have  little  bearing  upon  the  question.  He  there  sums  up  the 
provisions  having  mainly  reference  to  the  management  of 
the  property.  He  is  to  have  the  power  during  his  life,  she 
after  bis  death  ; — but  it  is  clear  from  the  words  which  im« 
mediately  follow  that  Narasinga  Row  is  to  manage  under 
the  instructions  of  Bhagirathi  during  her  life,  and  she  is  to 
take  steps  for  the  boy's  proper  support,  aud  for  the  estate 
vesting  unwasted  in  him. 

Taking  first  the  language  of  these  provisions,  it  seems 
to  us  that  an  estate  is  clearly  vested  by  them  in  Narasinga 
Row,  that  all  the  provisions  which  have  reference  to 
Bhagirathi  are  simply  dii*ected  to  the  duties  of  management 
which  are  to  be  subordinate  to  the  main  purpose,  that  of 
protecting  the  beneficial  interest  for  the  son.  It  seems  to 
us  that  there  are  no  words  which  could  lead  to  the  conclu- 
sion that  the  vesting  of  the  beneficial  interest,  clearly  given, 
was  to  be  8uspended,either  during  the  life  of  Bhagirathi  or 
for  any  other  period,  and  we  can  find  no  words  giving  an 
estate  to  her ;  on  the  contrary  they  all  provide  for  her  not 
dissipating  any  portion  of  the  capital.  If  it  was  intended 
that  she  should  take  for  life  and  he  only  if  he  survived  her» 
it  would  be  impossible  to  explain  the  constant  reference  to 
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the  management  by  bim  on  his  attainins:  years  of  discretion*        i365. 

_.        ,  XI  .    1      1  t  .  I.         ,      .        ^  NovetHOttr  18. 

Ivor  do  we  think  that  there  is  any  foundation  for  an  argu-  jjT^T^VoTas 
ment  that  his  t^ing  at  all  was  dependent  upon  his  reach-  of  1865.- 
ing  the  age  of  discretion.  There  are  words  amply  sufficient 
to  give  him  a  vested  estate  and  there  are  none,  as  it  seems  to 
us,  to  suspend  that  vesting.  When  we  look  too  at  the  circum* 
stances  of  the  testator,  believing,  as  he  did,  that  he  had  affili- 
ated the  boy,  and  the  recital  that  he  makes  this  arrangement 
on  account  of  his  tender  age,  great  aid  is  given  to  the  con- 
struction  which  we  shonld,fromthe  language  alone,  have  put 
upon  these  provisions.  We  are  unable  to  see  the  least  colour 
for  the  argument  that  the  words  have  created  a  joint  tenancy- 
There  are  really  no  words  whatever  to  give  an  estate 
to  two  without  words  of  severance.  Supposing,  however, 
that  the  words  were  susceptible  of  tho  construction  that 
there  was  a  life-estate  to  Bhagirathi  with  a  gift  of  it  after  her 
death  to  Narasinga  Row^  Rewdn  Prasdd  v.  Mussuma  Rddha 
Bhibhi  (IV  Mo.  I.  A.  1 37),  to  which  yve  referred  during  the 
argument,  is  a  distinct  authority  that  the  death  of  the  hus- 
band, during  the  pendency  of  the  life-estate,  would  not  pre- 
yent  Narasinga  Row  from  taking  a  vested  interest,  the  actual 
enjoyment  being  suspended  until  the  death  of  Bhagirathi. 
It  is  also  a  distinct  authority  that  the  widow  will  take  the 
property  so  vested,  although  the  actual  possession  of  the 
husband  was  postponed. 

It  is  clear  to  us,  therefore,  that  the  whole  estate  of 
Krishna  Row  passed  to  Narasinga  Row  under  this  will 
and  that  his  widow  is  entitled  to  recover  it. 

It  is  unnecessary,  therefore,  to  discuss  the  second  point 
upon  which  the  plaintiffs  claim  was  based.  To  avoid  mis- 
apprehension, it  is,  however,  necessary  to  state  that  we  do 
not  consider  the  question  settled  by  the  case  at  IX  Moore's 
I.  Ap.  506,  because,  in  the  first  place,  tho  parties  in  that 
case  are  clearly  Sudras  and  not  Vaisyas,  and  in  the  second, 
the  judgment  of  the  Privy  Council  upon  a  point  never  raised 
in  the  Court  below,  as  indeed  it  could  not  have  been  raised, 
went  upon  admissions  of  the  appellant's  father^  who  would 
have  been  acquainted  with  Hindu  laws  and  customs  and 
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1865.  have  been  aware  of  the  legal  invalidity  of  the  adoption  if 
It  A  Vo  35  *^®^®  '^^  been  any.  On  the  point  of  the  validity  of  the 
o/  1865.  adoption  of  the  son  of  a  person  with  whom  the  adopter 
could  not  have  intermarried,  there  will  be  found  great 
conflict  of  opinion  among  the  pandits,  but  none  whatever 
upon  the  authorities.  They  are  all  perfectly  consistent  in 
declaring  such  adoptions  invalid.  It  will  perhaps  be  found 
that  the  allegation  of  custom  in  this  case  will  be  found  to 
amount  simpi}'  to  an  allegation  that  people  do  that  which 
the  law  has  forbidden. 


lappellate  Surijellitrtton  (a) 

Referred  Case  No,  20  of  1865. 
RiMASAKT  Chettt  against  Yenkatachellapaty  Chetit. 

The  operation  of  the  Limitation  Act  is  not  suspended  duriog  tho 
recess  of  uie  Co  art. 

1865.       rilHIS  was  a  case  referred  for  the  opinion  of  the   High 
^^^^  i     Court  by  F.  M.  Kindersley,  the  Acting  Judge  of  the 
of  1865.     Court  of  Small  Causes  at  Combaconum. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  : — This  is  a  suit  upon  a  money  bond.  The 
period  of  limitation  expired  when  the  Small  Cause  Court  was 
closed  for  the  vacation  and  the  suit  was  filed  on  the  day  on 
which  the  Court  re-opened.  The  Acting  Judge  dismissed 
the  suit  subject  to  our  opinion  whether  the  operation  of  the 
Limitation  Act  was  suspended  during  the  Court's  recess. 

We  are  clearly  of  opinion  that  the  operation  of  the 
Act  of  Limitations  in  this  case  was  not  in  any  way  affected 
by  the  adjournment  of  the  Court  of  Small  Causes,  and  conse^ 
quently  that  the  Judge  rightly  decided  that  the  suit  was 
barred  by  lapse  of  time. 

[  (a)    Present :    Scotland,  C.  J ,  and  Frere,  J. 
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apptlUtt  SuriaUiction  (a) 

Referred  Case  No.JiZ  of  1866. 

Anantha  Nasaitakappaitan,  alias  AsvataAiyan 
agamst  Ganapatt  Aiyan  and  3  others. 

Where  a  suit  waa  brought  for  interest  amounting  to  less  than  Bs. 
^500,  due  upon  a  bond  for  Rs.  1,000,  not  yet  payaple.  Held,  that  a 
Court  of  Small  Causes  has  jurisdiction  to  try  the  case,  the  plaintiff 
havinp  had  a  separate  and  complete  cause  of  action  upon  the  bond 
entitling  him  to  recover  the  annual  interest  hb  it  accrued  due. 

The  fact  that  forgery  of  the  bond  .is  set  up  as  a  defence  makes  no 
difference. 

THIS  was  a  case  referred  for  the  opinion  of  the  High        ^®^6. 
Court  by  F.   M.  Kindersley,  the  Acting  Judge  of  the  hTaTWoT^ 
Court  of  Small  Causes  at  Combaconum.  •/  1866._ 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

JUDGKINT : — ^This  is  a  suit  for  interest  due  upon  a  bond. 
The  principal,  which  amounts  to  Rupees  1,000,  will  not  be- 
come due  till  March^  1866.  The  interest  now  claimed  is  le&s 
than  Kupess  600. 

The  question  submitted  for  our  determination  is,  whe- 
ther the  Court  of  Small  Causes  has  jurisdiction  \  (1)  if 
the  genuineness  of  the  bond  be  denied ;  (2)  if  it  be  admitted. 

Assuming  the  bond  to  be  a*genuine  instrument,  the 
defendants' liability  as  to  the  payment  of  interest  is  quite 
distinct  from  their  liability  to  repay  the  principal  sum.  The 
plaintiff  had  a  separate  and  complete  cause  of  action  on  the 
bond  entitling  him  to  recover  the  annual  interest  as  it  ac- 
crued, due,  and  as  the  amount  in  arrear  does  not  exceed  500 
Bupees,  we  are  of  opinion  that  his  claim  for  interest  is  cog- 
nizable by  a  Court  of  Small  Causes. 

The  circumstance  that  forgery  of  the^bond  is  set  up 
as  a  defence  to  the  suit,  we  think,  makes  no  difference  as 
respects  the  question  of  jurisdiction.  Our  answer,  therefor  e> 
to  the  case  submitted  is  that  ]  the  Combaconum  Court  of 
Small  Causes  has  jurisdiction  to  hear  and  determine  the  suit. 

(ot)    Present :  Fcolland,  C,  J,  and  Frere,  J. 
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Slppdlate  SttrtfOiKtton  (a) 

ReguUur  Appeal  No.  53  of  1865. 

Nattam      Venkataratnum  "j 
aliaa  Ballakonda  VenkaTa  >  Appellant 
Naratana  Row.  J 

NaTTam  Bahaiya  aliaa  Bala-  1 
KONDA  Rama  Row,  aud  4  >  Mespondeivts. 
others.  ) 

In  a  suit  for  divi&ion  of  a  village  between  members  of  the  same 
family,  the  defeudaut  alleged  that  a  former  diviaioD  relied  upon  bv  the 
plaintiff  was  merely  nominal  and  never  intended  to  be  carried  out, 
and  also  that  the  village  was  in  1836  granted  to  his  father  for  his  sole 
use,  and  both  those  allegations  were  found  against  defendant  who  ap* 
pealed  on  the  ground  that  the  village,  which  is  an  inam,  was  granted 
to  defendant  for  his  sole  use  in  1857  on  the  death  of  his  father,  ffeld^ 
that  the  giant  to  defendant  was  not  a  new  grant  and  was  subject  to 
the  rights  of  the  other  members  of  the  family. 

Per — Innbs,  J. — The  defendant  not  having  be^n  prejudiced  by 
the  circumstance  that  no  issue  was  framed  upon  the  question  whether 
a  fresh  grant  wa^  made  to  defendants^  the  decision  of  the  Lower  Court 
t>ught  to  be  confirmed. 

1865.        rilHIS  was  a  regular  appeal  from  the  decree  of  C.  Collettj 
Navember  23  J[     the  Civil  Judge  of  Vizagapatam,  in  Original  Suit  Na 

A.  A,  Ifo.  63 

fof  1865,     63  of  1868. 

Sloan,  for  the  appellant,  the  first  defendant. 

« 
The  Court  delivered  the  following  judgment. 

FbeRE,  J, — This  was  a  suit  for  division  of  a  village  be« 
tween  members  of  the  same  family.  The  grounds  upon 
which  the  claim  is  based  are  fully  stated  in  the  judgment 
of  the  Civil  Judge  under  date  20th  February  1865. 

The  Civil  Judge  decreed  to  plaintifTs  five-sixths  of  the 
village  in  question.  He  found  on  the  evidence  in  the  case 
that  a  division  deed  had  been  actual!}'' executed  between  the 
members  of  the  family  in  the  year  1831,  and  that  the  pro- 
ceeds of  the  village  had  been.thuB  distributed  annually 
until  1859. 

The  defendant  has  now  appealed  against  this  judg- 
ment, on  the  ground  that  the  defendant's  father  was  the 
sole  proprietor  of  the  village,  which  is  a  registered  inam. 
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I  am  clearly  foFuffirminir  the  dc^cree  of  the  Civil  1805. 
Jtiage  in  thia  (uusei.  In  the  original  suit  the  defendant  ^^  ^.  ^yo.  5i 
rested  his  case  on  the  alleged  fact  that  the  deed  of  division  ^/^^^' 
in  1831  was  merely  of  A  ilominal  character  and  was  never 
intended  to  be  carried  oi^t,  and  that  in  the  year  1836  the 
village  was  expressly  granted  to  the  defendant's  father  only 
for  his  sole  use  and  benefit.  Both  these  issues  have  be^n 
decided  by  the  Civil  Judge  in  favor  of  the  plaintiffs  and 
against  the  defendant,  and  the  correctness  of  these  findings 
has  not  been '  disputed  by  the  vakeel  for  the  defendant  in 
appeal ;  but  the  defendant  now  shifts  his  ground,  and  bases 
his  claim  to  exclude  the  plaintiffs  on  the  ground  that  by  the 
Minutes  of  Consultation,  dated  20th  June,  1857,  the  Islam 
was  granted  to  defendant  on  the  death  of  his  father  for  his 
own  life.  No  fresh  Sannad  ot  granti  ho^etel^,  was  issued, 
and  these  orders  therefore  could  only  have  the  effect  of 
continuing  the  Inams  in  the  name  of  defendant,  the  head 
of  the  ftfhiily,  in  the  same  manner  as  the  defendant's  father 
appears  previously  to  have  held  them  as  the  registered 
Inamdar,  although,  as  the  Civil  Judge  has  shewn  in  para  3 
of  his  judgment,  the  plaintiffs  at  the  same  time  shared  tho 
usufruct.  The  fact  therefore  of  the  continuance  of  the  grant 
In  the  name  of  the  defendant  could  in  no  way  affect  the 
rights  of  the  plaintiffs,  founded  on  the  ordinary  principles 
of  Hindu  Law.  I  would  affirm  the  decree  of  the  Civil  Judge 
and  dismiss  this  appeal  with  costs. 

Inne^,  J. — I  concur  in  the  conclusion  arrived  at  by 
Mr,  Justice  Frere  that  We  ought] to  confirm  the  decree  of  the 
Civil  Judge,  I  think,  however,  (in  this  differing  &om  him) 
that  the  question  of  a  fresh  grant  in  1857  was  raised  by 
defendant  in  para.  5,  and  in  the  concluding  part  of  para.  10 
at  the  ,end  of  the  answer.  No  issue  upon  this  point  was 
recorded  by  the  Judge,  and,  if  the  defendant  would  be  in 
any  way  prejudiced  by  this  omission,  I  should  be  of  opinion 
that  an  issae  ought  to  be  sent  for  trial.  I  find,  however^ 
from  the  Minutes  of  Consultation  that  the  grants  11, 14,15 
and  16  embracing  the  lands  concerned  in  this  suit  were  hot 
mwiified  by  Qk>vemm6nt»  and  consequently  no  new  grants 
of  them  could  have  been  made ;  they  were  merely  allowed  to 
continue  in  the  'possession  of  the  present  holder  for  life. 

L  t 
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1869.  Had  th^y  been  resumed  and  re-granted,  though  without  a 
B.  A,  No.  53  'Sannad,  I  should  have  considered  that  all  former  rights  were 
of  1866.  extfnguished,  and  that  the  property  belonged  exdusirely 
to  first  defendant.  The  sannad  in  such  cases,  I  think,  is 
mere  evidence  of  the  grant  and  not  the  grant  itsel£  No 
new  grant  having  been  made,  first  defendant  cannot  be 
prejudiced  by  the  circumstance  of  no  issue  having  been 
recorded  on  this  point.  I  would  confirm  (he  decree. 

Appeal  disTniased. 


SpiTElIate  SuricOiictum  (a) 

Referred  Case  No,  26  of  1865. 
Hekpamm^  against  Hanuxan  and  another. 

In  A '  suit  for  the  recoverj  of  money  lent  npoa  an  a(^eem«nt  that  H 
shall  bepayable  upon  demand,  i^a^c?,  that  the  Statute  of  Limitations  begins 
to  run  from  the  date  of  the  loan. 

1865.       npHIS  was  a  case  referred  for  the  opinion  of  the  High 

^!T^  ^26  ^^^^^  ^y  ^-  Qa^^Pa'y-  ^^®  Acting  District  Munsif  of 

of  1865.    the  Court  of  Small  Causes  at  Oosoor. 

No  Counsel  were  instructed. 

The  Court  delivered  the  following 

Judgment  :— The  question  put  is  substantially,  whether 
the  statute  of  limitations  in  a  case  for  the  recovery  of  money 
lent  on  an  agreement  that  it  shall  be  payable  on'demand, 
runs  from  the  period  of  the  loan  or  from  that  of  the  demand. 

The  debt  constitutes  the  cause  of  action  and  arises 

instantly  upon  the  loan,,  and  the  date  of  the  loan  is  the 

date  from  which  the  statute  runs.    This  was  decided  in 

England  on  a  note  promising  to  pay  money  lent  on  demand 

'    (II.  Mee.  and  Wels.^  461,  Norton  v.  Ellam.)  ,  . 

4 

Our  answer  therefore  is,  that  the  action  was  dearijp 
barred.  , 

(a)   Present :  Holioway  and  Inaes,  JJ.  '       > 
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Appellate  Suxi^ittion  (a) 

CrimiruU  Petition  No.  169  of  1865. 
William  Mabtik  Evans  and  2  others,  prisoners. 

The  Sessions  Court  has  jurisdiction  to  hear  appeals  from  the  sentences 
of  a  Justice  of  the  Peace  acting  under  the  Merchant  Seamen's  Act  CNo*  1 
of  1859.) 

<  < 

THIS  was  a  petition  against  an  order  of  A.  W.  Sullivan,        1865. 
the  Session  Judge  of  Tellicherry,  declining  to  receive  i^^^\ 
an  appeal  from  the  sentence  passed  by  a  Justice  of  the      0/I868. 
Peace. 

JuDaMENT : — Assuming  that  the  statement  of  petitioners, 
that  the  Session  Judge  has  refused  to  hear  the  appeal  of 
prisoners  pn  the  sole  ground  that  he  has  no  jurisdiction  to 
bear  appeals  from  sentences  under  the  Merchant  Seamen's 
Act,  is  well  founded,  we  are  of  opinion  that  the  Judge  is  in 
error. 

The  Act  (1  of  1859)  makes  the  offence  triable  by  a 
Magistrate. 

Section  21  of  the  Criminal  Procedure  Code  gives  juris- 
diction to  all  the  tribunals  mentioned  to  investigate  all 
cases  vrithin  the  powers  of  punishment  given  by  this  Code, 
whether  the  offence  is  made  punishable  by  the  Code  or  by 
some  special  or  local  law  not  specifying  any  authority  by 
'  which  such  offence  is  to  be  adjudicated  upon. 

This  section  gives  the  Magistrate  the  power  to  try  and 
would  have  done  so  if  the  Merchant  Seamen's  Act  had  not. 
Then  Section  409  gives  a  right  of  appeal  to  the  Court  of 
Session  from  such  conviction.  It  seems  therefore  clear  that 
the  Session  Court  has  jurisdiction  to  entertain  such  appeals. 

Ordered  accordingly  that  a  copy  of  this  judgment  be 
forwarded  to  the  appellants  through  the  Session  Judge. 

(tf)  PreicBt ;— HoUgvaj  wi4  Ipnw,  J  J. 
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^[ppellate  Suiistifction  (a) 

Referred  Case  No.  27  'of  1865. 
Appavu  Pillai  etgavaat  Sxtbbata  Mth^pek  and  another. 

Plaintiff  sued  for  recovery  of  a  sum  of  money  lent  upon  the  pledge  of 
personal  property  and  that  the  moveable  property  pledged  may  be  declared 
Mable.  Held^  that  a  Small  Can^e  Court  has  jurisdiction  to  entertain  a  suit 
te  enforce  a  contract  pledging  moveable  property* 

1865.       rpHIS  -was  a  case  referred  for  the  opinion  of  the  High 
jLO^No.  at"  Coiirt  by  F.  M.  Kindersley,  the  Acting  Judge  of  the 

'   ^1865.     Court  of  Small  Causes  at  Combaconum. 

» 

No  Counsel  were  instructed. 
The  Court  delivered  the  following 

Judgment  : — In  this  case  the  plaintiff  sued  for  the  re- 
covery of  a  sum  of  money  lent  upon  the  pledge  of  certain 
personal  property,  and  that  the  moveable  property  pledged 
may  be  declared  liable  for  the  amount 

The  Judge  at  first  rejected  the  plaint,  but  on  further 
(Consideration  he  has  received  it,  subject  to  the  opinion  of 
the  High  Court,  whether  the  plaintiff  ought  not  to  be  com'« 
pelled  to  abandon  his  claim  upon  the  personal  property, 
before  suing  in  the  Small  Cause  Court  ^ 

We  answer  that  there  is  nothing,  in  our  opinion 
xn  the  Small  Cause  Court  Act  to  prevent  the  pledgee  en^ 
fbrcing  his  security  on  moveable  property.  The  Court, 
having  jurisdiction  in  a  suit  for  the  recovery  of  such  pro- 
perty, has  clearly  jurisdiction  to  enforce  a  contract  pledging 
such  property. 

The  ease  to  which  the  Judge  refers  was  a  suit  for  a 
balance  on  an  account  verbally  stated,  and  the  passage 
quoted  from  tbe  judgment  was  calculated  to  mislead  the 
Judge  upon  the  present  matter.  It  was  however  inserted 
to  protect  the  plaintiff's  right  of  lien,  if,  in  a  suit  by  th^ 
(defefidant  for  the  recovery  of  his  jewels,  the  plaintiff  should 

{a)  Itieaeat :  Soo()And|  G*  ^  Had  Hol}ow»3r>  JT. 
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» 

Moert  that  right,  which  would  exist  in  all  its  entirety  al-  j^^Jj^'  ^  ^ 
though  the  suit  for  the  money  was  barred  by  the  statute,  jt  o.  No.  27 
That  case  was  not  one  by  the  pledgee  for  the  enforcement  of  — ^'^  ^^^' 
his  pledge  on  moveaUe  property,  but  simply  for  the  re- 
covery of  money  from  the  defendant  who  had  the  correlated 
right  of  receiving  back  the  jewels  pledged. 

Having  decided  that  the  Small  Cause  Court  has 
jurisdiction  to  enforce  a  contnct  pledging  moveable  pro- 
perty, it  is  unnecessary  to  answer  the  precise  question  put 
by  the  judge.  We  may  however  observe  that  even  if  there 
was  no  jurisdiction  to  enforce  the  entire  contract,  if  a  plain- 
tiff was  eAtiU.ed  to  sue  for  money  lent  and  prayed  simply 
the  recovery  of  the  debt,  there  would  be  no  reason  whatever 
for  refusing  him  the  relief  sought,  because  there  were  other 
terms  of  the  contract  not  within  the  jurisdiction  of  the 
9mall  Cause  Court.  Whether  the  recovery  or  failuTQ  to 
recover  in  tiiQ  Small  Cause  Court  would  bar  his  right  to 
enforce  the  other  terms  of  the  contract  in  a  Court  having 
jurisdiction  over  them,  would  be  a  question  for  that  Court 
And  not  for  the  Small  Cause  Court. 


Appellate  3uri{(tiiction  (a) 

Referred  Case  No.  25  0/  1865. 

Sri  Ra'ja  XJppalapa'ti  Oanakata  Gartt  agavnat 

Ba'livi'  Ra'kudu. 

A  case  decided  by  a  Collector  under  Rejpilation  Y  of  1823  from 
whose  decision  no  appeal  was  made  is  rtijudtecUa^  and  cannot  be  re-opened 
before  a  Small  Cause  Court  Jadi^e. 

Adimulan  Pillai  9.  KotII  Chiona  PilUi  (S  Madras  High  Court  Reports, 
S2),  observed  npoa  and  doubted* 

CASE  referred  for  the  opinion  of  the  High  Court  by  S.       18<^5- 
Rangiah,  the  District  Munsif  of  Rajahmundry.  jg.  ^ No    it 

Miller,  for  the  plaintiflF.  0/1 865. 

Slomi,  for  the  defandant. 

(a)    Present :  Scotland,  C.  J,  and  Sollow»ji  J. 
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1865.  Judgment  :— The  daestlon  referred  is  whefchcir  a  sulfa 

K  0.  ifo.  2S  ^^^  ^  brought  in  a  Small  Cause  Oourt  on  a matier  already 

\<^f^^^^    determined  by  a:  Collector  under  Begulation  V  of  1822L 

This  question  divides  itself  into  two  subordinate  questions* 

I.  Is  the  matter  once  determined  by  the  Collector  tea 
judicata,  and  'is  a  second  suit  for  the  same  matter 
therefore  unsustainable  ? 

II.  Even  if  there  has  been  no  application  to  the  Collec- 
tor, is  the  jurisdiction  of  the  Small  Cause  Court  barred 
by  Section  VI,  Act  XI  of  1865. 

It  is  quite  clear  to  us  that  the  suit  before  the  Small  Cause 
Courtis  not  sustainable  upon  the  first  ground — Jurisdiction 
having  been  given  to  the  Collector  to  determine  the  case  by 
summary  proceeding  and  a  Regular  Appeal  from  his  deci-» 
sion  being  provided,  it  is  quite  clear  that  no  second  action 
can  be  brought  upon  the  matter  onee  determined  by  the 
Collector. 

It  is  unnecessary  therefore  to  answer  the  second  ques- 
tion, but  we  may  observe  that  when  the  case  at  2  High 
Court  Reports  22  was  decided,  the  Court  did  not  advert  to 
the  fact  that  in  clauses  2  and  8  of  Section  I,  of  the  Limitation 
Act^  suits  before  the  Collei^tor  are  expressly  recited  to  be 
summary  suits.  Had  these  provisions  been  adverted  to, 
they  probably  would  have  had  great  influence  upon  the 
decision  of  the  question,  and  we  are  inclined  to  think  that 
it  would  have  been  otherwise  decided. 
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Bage. 

Abetmbnt. 

The  prisoner  asked  a  witness 
to  suppress  certain  facts  in 
giving  his  evidence  against 
the  prisoner  before  the  De- 
puty Magistrate  on  a  charge 
of  defamation. 

Held,  that  this  was  abetment 
of  giving  false  evidence  in  a 
stage  of  a  judicial  pnx^eed- 
ing  and  was  triable  before 
a  Court  of  Session  only 438 

Absckcs. 

The*plainti£rs  Voluntary  ab- 
sence abroad  after  attaining 
majority  does  not  bar  the 
operation  of  Act  XI 7  of 
1859 113 

Plaintiff  brought  a  suit  to 
procure  delivery  to  her  of 
a  share  of  land  purchased 
with 'money  subject  to  the 
provisions  of  a  deed  of  par- 
tition executed  by  her  hus- 
band and  j; the  undivided 
members  of  his  family. 
Plaintiff's  husband  has  been 
since  1854  absent  in  a 
foreign  country. 

Held,  that  the  plaintiff  suffi- 
ciently represented  her  ab- 
sent and  divided  husband  to 
enable  her  to  sue  for  his 
share 365 

Account. 

A  member  of  an  ordinary 
trading  partnership  dis- 
soluble at  will  cannot,  ex- 
cept under  special  drcun* 


stances,  seek  an  account 
without  praying  a  dissolu- 
tion      28 

ACQiriSSCEKCE. 

Plaintiff,  a  member  of  an  un- 
divided Hindu  family,  sued 
to  recover  a  parcel  of  land 
which  he  alleged  his  uncle 
Ist  defendant  to  have  wrong- 
ly transferred  to  the  2nd 
defendant.  The  2nd  defend- 
ant alleged  a  sale  to  him 
by  the  Ist  defendant  and  a 
subsequent  sale  to  the  3rd 
defendant,    and   that    the 

Slaintiff  had  no  title.  The 
district  Munsif  gave  judg- 
ment for  the  plaintiff.  Upon 
Appeal  the  Principal  Sudr 
Amin,  finding  that  the 
plaintiff  knew  of  the  sale 
and  treating  the  knowledge 
as  evidence  of  acquiescence 
in  the  original  contracting, 
reversed  the  decision  of  the 
Munsif. 

Held  (reversing  the  decision 
of  the  Principal  Sudr  Amin) 
that  mere  knowledge  would 
not  make  the  plaintiff  a 
party  to  the  sale  by  the  Ist 
defetidant  so  as  to  bar  his 
right  to  recover  the  land 
for  which  he  sued  in  eject- 
ment....  •  ••. 428 

Mere  laches,  or  ^indirect ^ac- 
quiescence, short  of  the 
period  prescribed  by  the 
statute  of  limitations,  is  no 
bac  to  the  enforcement  of  a 

H  2 
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right  absolately  vested  in 
the  plaintiff  at  the  time  of 
suit 

SembleMhedocirine  of  acquies- 
cence or  laches  will  apply 
only  to  cases,  if  such  tnere 
are,  in  which  they  can  be 
regarded  as  a  positive  ex- 
tinguishment of  right. 
When  they  go  merely  to  the 
remedy,  the  courts  have  no 
power  arbitrarily  to  substi- 
tute an  extinguishing  pre- 
scription different  to  that 
determined  by  the  Legisla- 
ture   270 

The  equitable  doctrine  of  lach- 
es and  acquiescence  does 
not  apply  to  suits  for  which 
a  period  of  Limitation  is  pro- 
vided by  the  Limitation  Act.  114 

Acts  of  theLkgislative  Council. 

Act  XIX  of  1841. 

No  appeal  lies  from  an  order 
of  a  Judge  proceeding  under 
Act  XIX  of  1841. 

The  fact  that  the  Judge  may 
have  rejected  evidence  which 
ought  to  have  been  received 
and  considered  does  not 
warrant  the  High  Court  in 
interfering  to  set  aside  an 
order  of  such  Judge.. <•••  .«.  418 


Act  VIII  of  1859. 


Page. 


Act  VIII  of  1865. 

The  Administraror  General 
appointed  under  Act  VIII 
01  18^5  has  the  same  right 
of  retainer  in  aatisEsustion  of 
bin  own  debt  sa  that  which 
an  ordinary  executor  or  ad- 
ministrator has 255 

Act  I  of  1859. 

The  Sessions  Court  has  juris- 
diction to  hear  appeals  from 
the  sentences  of  a  Justice  of 
the  Peace  acting  under  the 
Merchant  Seamen's  Act  (No. 
1  of  1859).„... 473 


See  Civil  Frockdube  Code. 
Act  XIII  0/1859. 

The  imprisonment  of  a  defen- 
dant by  order  of  the  Magis- 
trate under  Act  XIII  of 
1859  does  not  preclude  the 
plaintiff  from  prociieding  by 
Civil  Suit  for  recovery  of 
money  advanced  to  the  de- 
fendant for  the  performance 

•    of  work ^ 427 

Act  XIV  of  1869. 

(Limitation  Act.) 

The  Act  for  limitation  of  suits 
(Act  XIV  of  1859)  came 
into  operation  on  the  1st 
January  1862. 

By  an  order  of  the  Civil  Court 
it  was  declared  that  all  suits 
brought  on  the  '4th  Janu- 
ary 1862,  when  the  Court 
was  re-opened  after  the  ad- 
journm  ent  for  theCh  ristmas 
holidays,  should  be  treated 
as  if  brought  under  the  old 
law  of  limitation* 

A  suit  was  brought  on  the  4th 
of  January  18C2,  which  was 
barred  by  Act  XIV  of  1859. 

Held : — That  the  Act  applied, 
and  that  the  suit  was  barred.  2  68 

In  computing  the  period  of 
limitation  under  Act  XIV 
of  1859,  sec.  XI,  the  period 
of  the  plaintiff's  legal  dis- 
ability by  reason  of  mino- 
rity cannot  be  deducted...  340 

Notwithstanding  Act  XI  of 
1861,  all  suits  instituted 
since  January  1,  1862  are  • 
to  be  governed  by  thepro- 
visions  of  Act  XIV  o( 
1859 «« , 42 
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See  Zekinda'r. 
Absence. 


Page 


Act  XIV  of  1859,  sec. 

Where  the  plaintiff,  a  native 
artist,  agreed  to  supply  and 
thedefendant  agreed  to  pur- 
chase pictures  as  ordered 
from  time  to  time,  subject 
to  the  approval  of  each  pic- 
ture by  the  defendants,  the 
prices  to  be  fixed  on  deliv- 
ery and  acceptance.  Held, 
that  a  distinct  contract  be- 
came complete  in  respect  of 
the  pictures  as  they  where 
from  time  to  time  delivered 
and  approved  of,at  the  price 
,  *  then  fixed,  and  that  the  case 
came  within  clause  9  of  sec. 
loftheJLimitationAct^  and 
not  within  clause  8  or 
clause  2  of  the  same  section. 


6 


Where  a  suit  was  brought 
upon  a  bond  to  secure  the 
payment  of  principid*and 
interest^  apd  the  relief  - 
sought  was  that  payment  of 
principal  and  interest  may 
be  enforced,  bothasa  simple 
contract  liability  and  as  a  , 
debt  secured  by  a  collate- 
rul  mortgage  of  immove- 
able property. 

Held,  that  the  suit  was  one  for 
the  recovery  of  an  interest 
in  land  under  sec.  I,  clause 
12  of  Act  XIY  of  1859  and 
was  not  barred  for  12  yeaifl.  307 

'Where  asuit  wasbroughtfor  a 
division  of  fekmily  property 
12  years  after  the  death  of 
the  head  of  the  family. 

Held,  that  the  suit  was  not 
ban^d  by  cl.  13,  sec,  I  of 
Act  XIV  of  1859... .,,  347 

The  plaintiff  agreed  with  de- 
fendant that  in  considera- 
tion q£  the  possession  and 
use  of  certain  land>  ai^d  a 


Page 
third  of  theprodacefor  the 
season,  he  would  provide 
seed  and  labour  and  carry 
on  the  cultivation  of  the 
land.  In  a  suit  to  recover 
the  cultivator's  share  of  the 
produce. 

Held,  that  the  limitation  was 
that  prescribed  by  clause 
9, sec.  I,  Act  XIV  of  18^9...  387 

See  Hypothecation. 

Act  XIV  of  1859,  9CC,  4. 

Although  part  payment  is  not 
sufficient  to  give  a  new 
periodof  limitation  without 
a  written  acknowledgment  . 
of  the  debt,  within  Se&  4 
of  Act  XIV  of  1859,  that 
section  does  not  require 
that  the  writing  should  ex- 
press in  teriAs  a  direct  ad-  . 
mission  that  the  debt  or 

{)art  .thefie'ofiB  due/  litis 
eft  to  the  Court  to  decide  . 
in  each  case  whether  the  ^ 
writing,  reasonabfyconstru- 
ed,  contains  a  sufficient  ad- 
mission that  the  debt  or 
part  of  it  is  due.,  •• ••  ...307 

See  AoKKT. 

WniTiNa 

Payment. 

Act  XIV  of  1859,  w«.' 15. 

Section  15  of  Act  XIV  of. 
1859  do«(B  not  abridge  any 
rights  possessed  by  a  plain* , 
tiff,  but  is  intended  to  give 
him  the  right,  if  di^os- 
sessed  otherwise  than  by 
course  of  law»  to  have  his 
possession  restored,  without 
reference  to  the  title  on 
which  he  h6ld& 

Where  a  plaintiff  sued  to  re- 
cover a  paramba  of  which 
he  alleged  that  he  was 
owDsr^  aadthat  the  defenU- 
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ant   had    forcibly  dispos- 
sessed him. 

Held,  that  the  suit  was  not 
barred  by  Section  15  of 
Act  XIV  of  1869 313 

Act  XIV  of  1869,  MC.  la 

Plaintiff  sued  npon  a  docu- 
ment promising  to  pay  the 
price  of  ffrain  supplied  at 
defendants  request 

Held  that>  being  a  contract  in 
writing  which  could  not 
have  been  registered  by  any 
law  in  force  at  the  period 
of  making,  the  time  of  limi-r 
tation  was  that  prescribed 
by  Sec.  16  of  Act  XIV  of 
1859 ,.   829 

See  Causx  m  Acnov. 

Act  XXVII  of  I860, 

Cer^ficates  under  Act  XXVU 
of  1860  can  only  be  granted 
to  persops  claiming  to  be 
repregentatiyes  of  decea8e4 
persons  to  enable  them  to 
recover  clebts  and  receive 
interest  or  dividends ;  bu^ 
such  certificate  concludeii 
only  the  debtor  of  the 
estate,  and  the  prooedAiTe 
giv^n  by  tlxQ  Act  was  nott 
intended  to  i^pply  to  the 
decision  of  ^qy  right  to 
succeed  to  the  estate  of  t| 
deeea)9^4  fierson #'...»w  164( 


A^XLIl0fiafi,O,90o.a. 

ThQ  vord  '  suit*  in,  the  pro- 
viso of  Seo,  JofActXtll 
of  1960  ro^  to  regular 
si^fcs  before  a  Collector 
under  Act  X  of  1859  and 
not  to  the  summary  pro- 
ceedings under  Regulation 
XXVIIIof  1802,  and  Sec. 
S  ef  Regulation  V  of  182S. 


Page 
Act  XLIIof  I860,  m-  ♦. 

Mere  casual  presence,  or  even 
residence  for  a  temporary 
purpose,  without  the  inten^ 
tion  of  remaining,  is  not 
dwelling  within  wie  juris- 
diction of  a  small  Cause 
Court  within  the  meaning 
of  Sea  4  of  Act  XLII  of 
18a0... 804 

Act  XLII  of  1860,  sec  XL 

Execution  against  the  person 
of  ajud^entdebtor  is  not 
apreliminarystep  necessary 
to  entitle  the  judgment 
C]*editor  to  proceed  against 
the  debtor's  iramoveable 
property  under  Sec  ^l,  Act  . 
XLIIofl860 889 

Act  XI  of  1861. 
SeoActXIV  OF   1859. 

Act XXIII of  1861,m.  28. 
See  Judge. 

Act  IV  of  1868. 

Mi^lras  Act  IV  of  1863,  doea 
not  take  away  the  former 
Jurisdiction  given  to  the 
District  Hunsif  in  respect 
of  causey  of  action  arising 
within  the  limits  of  hia 
Jurisdiction^ 
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ADMIVIST&iTOB  OxiTEftAI^ 

See  Right  op  Rstaikeb. 

Adoption 

Aqcording  to  Hindu  law  an 
orphan  cannot  be  adpoied^  ISSI 

A  widow  can  adopt  a  son 
without  the  consent  of  her 
husbandaccording  to  Hindu 
Law. 

Where  a  widow  adpoted  a 
son  with  the  assent  of  the 
majority  of  the  surviving 
kindred  of  husband,  the 
adoption  was  held  to  be 
valid. 
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In  such  a  case  if  the  require* 
ment  of  the  consent  gI  the 
Sapindas  he  anything  more 
than  a  moral  precept,  the 
assent  of  any  one  of  the 
Sapindas  will  suffice 206 

An  adoption  hy  a  widower  is 
valid  according  to  Hindu 
Law..... ».*.  867 


S&mhle,  the  adoption  of  the 
son  of  a  person  with  whom 
the  adopter  could  not  have 
intermarried  is  Invalid  ac- 
cording to  Hindfi  Law......  462 

Plaintiff  was  entitled  to  a 
share  of  the  estate  of  the 
defendant,  a  widow,  in  case 
the  defendant  should  die 
without  having  exercised 
the  right  to  adopt  under 
the  direction  of  her  bus- 
hand.  Defendant  having 
failed  to  adopt  within  a 
year  piaintiif  sued  for  his 
share. 

Held,  that  the  plaintiff  had  no 
title  to  present  possession, 
and  that  the  suit  must  be 
dismissed w ,•••  399 

See  Will. 

Adultbbt. 

See  Maintxnance. 

Pekal  Code. 

Agent. 

Signature  by  an  agent  is  in- 
sufficient to  take  a  case  oat 
ofActXIV  of  185» 84 

A  gratuitous  agent  is  liable 
for  any  loss  sustained  by 
his  principal  through  the 
gross  negligence  of  the 
agent  What  is  gross  negli- 
gence is  a  question  on  the 
fiicts  of  each  particular  case.  449 

See  Power  OF  Attobney. 

AOBBEMENt. 

In  a  suit  for  the  recovery  of 
money  lent  upon  an  agree- 


IPage 
ment  that  it  shall  be  Mya- 
ble  upon  demand.  Held, 
that  the  statute  of  limita- 
tions begins  to  run  from  the 
date  of  the  loan «..  472 

Alienatiok< 

The  Zaminddr  is  the  owner  of 
the  Zamindiri,  hut  can 
neither  incumber  nor  alien- 
ate beyond  the  period  of 
his  own  life. 128 

Where  the  defendant  aliena^ 
ted  property  in  which  he 
had  merely  a  life  interest. 

Held,  that  the  alienation  was 
invalid  as  againstthe  plain- 
tiff who  was  entitled  as  re- 
ve^rsioner ., 378 

Plaintiff  sued  to  enforce  a  gift 
to  him  of  immoveable  pro- 
pei^ty  by  a  woman  living 
under  his  gtiardianahip  aa 
aginsther  husband. 

Held,  that  such  taking  of  the 
woman's  property  by  her 
kinsm&n  is  wholly  repug- 
nant to  Hind^  law. 

Qucere,  can  a  woman,*  without 
the  consent  of  her  husband, 
during  coverture,  absolute- 
ly alienate  her  own  landed 
pr^iperty  ?.  • ...—  860 

See  PoBSESsioy. 

Allegation. 

Where  the  plaintiff  alleged 
that  he  was  in  possession  of 
property  and  wayed  the 
CJourt  to  cause  the  registry 
to  be  altered  into  his  name, 
without  alleging  that  the 
proper  authorities  had  im- 
properly refused  to  make 
the  entry,  and  without 
joining  as  a  defendant  the 
only  person  who  had  pdrer 
to  do  so. 

Held,  that  the  plaintiff's  suit 
ought  to  have  been  dismiss- 
ed*^..v**  •••!•:  ••••'•  ^•••M|.. 868 
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The  refusing  or  accepting  of 
bail  iH  a  judicial, not  merely 
a  ministerial,  duty,  and  a 
•miat^&ke  in  the  performance 
ofthatduty.withoutmalice, 
will  not  be  sufficient  to  sua* 
tain  anactiou •••  S96 


Bastabdt. 

The  illegitimate  son  of  a  Sudrft 
by  a  concubine,  npt  being 
a  female  slave,  is  entitled 
to  maintenance  according 
to  Hindu  Law 293 

The  illegitimate  son  of  one  of 
the  mixed  classes  between 
the  second  and  third  of  the 
regenerate  classes  has  no 
title  to  inherit  by  the  ordi- 
nary rules  of  Hindu  law, 
and  the  circumstance  that 
the  father  was  illegitimate 
does  not  alter  the  law 369 


Bill. 

To  support  a  hi3l  quia  timet, 
the  plaintiff  must  have  a 
title  in  possession  or  expec- 
tancy and  the  property 
must  be  in  danger 


»• 
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BONB. 

Where  a  suit  was  brought 
upon  two  native  bonds  exe-* 
cuted  by  the  defendant  for 
the  principal  and  interest 
reserved,  and  the  bonds 
contained  a  statement  that 
the  principal  had  been  bor- 
rowed and  received  in 
cash  : — 

Held,  that  it  was  open  to  the 
defendant  to  shew,  by  evi- 
dence, that  only  a  portion 
of  the  principal  sum  had 
been  received.by  him 174 

A  bond  stipulated  for .  pay- 
ment of  principal  and  in- 
terest at  one  per  cent,  per 
mensem  wilhin  six  months 
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frcMn  the  date  of  the  bond» 
and  in  default  that  the  rate 
of  interest  should  be  raised 
to  six  and  a  quarter  per 
cent  per  mensem : — 

Held,  that  the  higher  rate  of 
interest  was  not  in  the  na- 
ture of  a  penalty,  and  that 
the  .plaintiff  had  a  right  .to 
enforce   payment    thereoi  205 

BuBBEN  OF  Proof. 

Where  a  plaintiff  brings  a  suit 
for  a  declaration  of  his  title 
as  owner,  he  is  bound  to  es* 
tablish  his  title  affirmative- 
ly. He  is  in  the  same  po- 
sition as  any  other  plain- 
tiff and  must  make  out  his 
case,  aiid  theonvsprobandi 
that  he  is  in  possession  as 
owner  is  upon  him 171 

Where  a  purchaser  of  im- 
moveable   property  deals 

-*  with  a  person  having  a 
qualified  power  of  deaSng 
with  that  property,  it  lies 
upon  the  purchaser  to  give 
some  reason  of  the  need 
which  actually  existed,  or 
was  alleged  to  exist,  for  the 
sale 407 

A  person  who  seeks  tobar  one 
who  iaprimdfadethelegal 
owner  by  evidence  of  ra- 
tification or  of  facts  cogent 
enough  to  prove  otie  not  a 
formal*  to '  be  a  substantial 
party  must  make  and  prove 
such  a  case,,  for  he  is  one 
who  seeks  to  displace  a  le- 
gal title  .••. 
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CATTSE  of  ACTtON. 

A  vakil  received  money  for  his 
dients  and  gave  it  to  their 
agent  for  deUvery  to  them  : 
the  agent  did  not  deliver  it 
accordingly,  and  the  vakil 
was  compelled  by  the  Civil 
Court  to  pary  it  over  again. 
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The  yakil  thereupon  sued 
the  agent  for  the  money : — 

Held,  first,  that  the  case  fell 
under  Section  1 6  of  the  Act 
of  Limitations ; 

Secoiidly,  that,  treating  the 
case  as  one  of  implied  con- 
tract, the  cause  of  action 
arose  when  the  plaintifi'was 
compelled  to  pay  money 
which  the  defendant  was  le- 
gally bound  to  pay  ;  and 
Thirdly,  that  if  the  defend- 
ant was  in  truth  the  plain- 
tiff's agent,  but  had  induced 
the  plaintiff  to  make  him  so 
by  the  fraudulent  represen- 
tation that  he  was  the  agent 
of  the  clients,  the  cause  of 
action  would  have  arisen 
at  the  discovery  of  the  fraud.    21 

Wilful  abuse  of  his  authority 
by  a  Judge,  who  is  wilfully 
acting  beyond  his  jurisdic- 
tion, is  a  good  cause  of  ac- 
tion by  the  party  who  is 
thereby  injured 143 

Where  the  cause  of  suit  ais 
stated  by  the  plaintiff  ap- 
pears to  be  within  the  cog- 
nizance of  a  Court  of  Small 
Causes,  the  mere  denial  by 
the  defendant  of  the  plain- 
tiff's right  or  title  is  not 
sufficient  to  oust  the  juris- 
diction of  the  Court.  If  it 
reasonably  appeai-s  to  the 
Judge  thata  wmdfide  ques- 
tion of  right  which  is  not 
within  his  jurisdiction  to 
decide  is  fairly  raised  in  the 
suit,  his  jurisdiction  ceases.  184 

Certificate. 

Certificates  under  Act  XXVII 
of  1860  can  only  be  granted 
to  persons  claiming  to  be  re- 
presentatives  of  deceased 
persons  to  enable  them  to 
recover  debts  and  receive 
interest  or  dividends ;  but 
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such  certificate  concludes 
only  the  debtors  of  the  estate, 
and  the  procedure  given  by 
the  Act  was  not  intended 
to  apply  to  the  decision  of 
any  right  to  succeed  to  the 
estate  of  a  deceased  person.  164 

The  certificate  of  the  In&m 
Commissioner  does  not  af- 
ford conclusive  evidence  of  - 
the  title  of  the  person^  nor 
is  his  decision  one  over 
which  the  Civil  Courts  have 
no  jurisdiction 341 

Civil  Pbocedubs  Code. 
{Act  nil  of  1859.) 

Where  the  defendant  alienat- 
ed property  in  whieh  he 
had  merely  a  life  interest 

Held,  that  the  alienation  was 
invalid  as  against  the  plain- 
tiff who  was  entitled  as  re- 
versioner. 

Held,  also  that  the  plaintiff 
was  entitled  to  a  decree  de- 
claratory of  his  title  under 
Section  16  of  Act  VIII  of 
1859. 

Although  the  words  of  that 
Section  are  nearly  identical 
with  those  of  Sec.  50  of  the 
English  Chancery  Amend- 
ment Act,  it  does  not  fol- 
low that  in  every  case  in 
which  the  latter  Section  is 
held  to  be  inapplicable  by 
the  Courts  of  Chancery  in 
England,  the  former  will  be 
held  to  be  equally  inappli- 
cable in  India. 

The  application  of  Sec,  15  of 
Act  VIII  of  1859  must  be 
viewed  in  connection  with 
the  system  of  procedure  to 
which  it  belongs 378 

Though  a  plaint  has  been  re- 
gistered, the  Court  may  re- 
ject it  under  Act  VIII  of 
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1865,  Sec*  S8,  as  barred  by 
the  Act  of  Limitation 61 

Sections  121  and  195  of  the 
Code  of  Civil  Procedure 
have  not  the  effect  of  en- 
larging the  right  of  set  off.  296 

Consent. 

Whexk  the  plaintiff  in  a  suit 
ae^king  solely  the  payment 
into  Court  of  a  fund  for  the 
relief  of  poor  Armenian 
Orphans,  had  no  interest 
except  as  a  member  of  the 
Armenian  community  :-* 

Held,  that  the  consent  of  the 
defendants,  the  trustees  of 
the  fund,  to  the  decree 
sought  b^  the  plaintiff 
would  notjustify  the  Court 
in  making^it.... •^       8 

According  to  Hahomedan  law 
the  consent  of  the  heirs  can 
validate  a  testamentary 
disposition  of  property  in 
excess  of  one-third  of  the 
property  of  the  testator,  if 
the  consent  be  given  after 
the  death  of  the  testator. 
But  if  the  consent  be  given 
during  the  life-time  of  the 
testator,  it  will  not  render 
valid  the  alienation,  for  it 
is  an  assent  given  before  the 
establishment  of  their  own 
rights 350 

A  consent  by  a  Vakil  of  the 
party  to  a  decree  being 
made  binding,  property 
other  than  what  the  par- 
ties to  the  suit  may  have 
an  interest  in  is  a  consent 
to  what  is  beyond  the  scope 
of  the  suit  and  could  be 
neither  binding  on  the  par- 
ty nor  acted  upon  by  the 
Court 423 

Consideration. 

A  contract  to  pay  money  in 
consideration  of  foregoing 
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a  criminal  prosecution  is 
opposed  to  public  policy  and 
will  not  be  enforced.  The 
considei'ation  to  support  the 
promise  in  such  a  contract 
is  a  vicious  consideration ...  1 87 

Marriage  is  a  valuable  and 
not  merely  a  good  consider* 
ation «  128 

In  a  written  agi^ment,  the 
defendant,  in  considera* 
tion  of  a  sum  of  money  re- 
ceived by  him,  promised  to 
obtain  a  more  favorable  as- 
sessment upon  certain  vil- 
lages in  respect  of  waste 
and  cultivable  lands,  and  in 
case  of  failure  to  repay  the 
amount  received.  In  a 
suit  to  recover  the  amount 
paid  to  the  defendant. 

Held,  that  the  contract  waa 
not  vitiated  by  reason  of 
illegality. 

Aliter  if  it  appeared  upon  the 
face  of  the  plainc,  or  if  it 
were  established  by  evi* 
dence  independently  of  the 
written  agreement,  that  the 
arrangement  was  that  the 
defendant  should  use  eor^ 
rupt  or  illegal  means  or  im* 
properly  exercise  any  per- 
sonal influence  which  he 
possessed  or  professed  to 
possess  over  a  public  ser* 
vant ^ 243 

CoKBTRUCrKm. 

In  construing  Powers  of  Ai^ 
torney,  the  special  uurpose 
for  which  the  power  is  given 
is  first  to  be  regarded,  and 
the  most  general  words  fol- 
lowing the  declaration  of 
that  special  purpose  will  be 
construed  to  be  merely  all 
such  powers  as  are  needed 
for  its  efbctuation 177 
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An  ngreexnenlenteredinto  bj 
two  brothers,  who  never 
were  constituted  byHindii 
Law  members  of  an  undivid- 
ed family,  provided  for  the 
mode  in  which  self-acquir- 
ed property,  to  a  moiety  of 
which  thay  were  each  en- 
titled, should  be  managed 
during  their  lives,  for  the 
right  of  survivorship,  and 
for  its  descent  upon  the 
death  of  the  survivor. 

One  clause  of  the  agreement^ 
literally  translated,  was  in 
these  words: — "To  the  mar- 
ried wives  of  both  of  us  if 
there  is  no  male  offspring  in 
theeventof  there  beingsons 
not  bom  in  wedlock  must 
divide  into  equal  shares  for 
their  own  benefit."  Upon 
the  construction  of  this 
clause: 

Held,  that  the  estate  was  to 
be  equally  divided  amongst 
the  wives  and  the  sons  bom 
in  concubinage 869 

A  rule  of  construction  is  that 
the  enacting  words  of  a 
statute  may  be  carried 
beyond  the  preamble,  if 
words  be  found  in  the  for- 
mer strong  enough  for  the 
purpose  • M«  322 

Contract. 

Where  land  is  hypothecated 
the  contract  gives  the  credit- 
or ai^  interest  in  immove- 
able property,  and  the 
period  of  limitation  for  ac- 
tions on  such  contract  is 
twelve  years  under  clause 
12  of  Section  1  of  Act  XIY 
of  1859* 

A  creditor  suing  under  such 
a  contract  must  prove  that 
there  was  all  actual  pledge, 
liud  that  tbe  land  was  p^ 
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of  the  debtor's  estate  at  the 
time  of  pledge.  The  decree 
will  then  be  for  sale  of  the 

!)roperty  hypothecated  un- 
ess  the  debtor  pay  the 
amount  due  with  interest 
within  a  period  to  be  named 
by  the  Court- 51 

Where  the  plaintiff,  a  native 
artist,  agreed  to  supply  and 
the  deC^dants  agreed  to 
purchase  pictures  as  order- 
ed from  timetotime,subject 
to  the  approval  of  each  pic^ 
ture  by  the  defendants,  the 
prices  to  be  fixed  on  deli'* 
very  and  acceptance  :— 

Held,  that  a  distinct  contract 
became  complete  in  respect 
of  the  pictures  as  they  were 
from  time  to  time  delivered 
and  approved  of,  at  the 
price  then  fixed,  and  that 
the  case  came  within  clause 
9  of  Section  1  of  theLimitoi- 
tion  Act  and  not  within 
clause  8  or  claose  2  of  the 
same  section./^....* ^6 

See  CoKsmxBATiON. 

LlRN. 

« 

CiUMiKAXi  Procepitre  Cop^ 

(irf  XXFofl661). 
See.  282. 

The  report  of  a  Subordinate  . 
Magistrate  is  sudi  "  credi* 
ble  information'*  within  the 
meaning  of  Section  282  ,of 
the  Code  of  Criminal  Proce- 
dure,  as  to  authorise  a  Ma- 
ristrate  to  summon  an  in- 
dividual named  in  the  re- 
port and  require  him  to  en- 
ter into  a  recognizance 
to  keep  the  peace,  although 
the  report  does  not  suggest 
that  a  recognizance  should 
be  required,  but  suggests 
other  means  for  the  pre* 
vention  of  disputes  and  the 

preservation  of  order  240 

o2 
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CuSTOIt 

A  custom  that  some  only  of 
the  Mlr&sidirs  of  a  village 
should  bind  the  co-owners 
of  the  village  lands  is  valid.    17 

Damages. 

The  plaintiff^  entered  into  a 
contractin  writingby  which 
the  defendant  was  to  deli- 
ver 2,450  bundles  of  Gin- 
gelly  Seed  on  being  put  in 
possession  of  the  necessary 
funds.  In  a  suit  for  dama- 
ges by  reason  of  non-deli- 
very:— 

Held,  that  the  plaintiffs  be- 
fore they  could  recover 
must  show  that  they  paid 
or  tendered  the  amount 
stipulated,  and  that  the 
vendor's  rights  under  the 
contract  cannot  be  control- 
led by  the  course  of  deal- 
ing between  the  parties...    193 

Declaratory  Suir. 

Where  a  plaintiff  brings  a  suit 
for  a  declaration  of  his  title 
as  owner,  he  is  bound  to  es- 
tablish bis  title  affirma- 
tively- He  is  in  the 
same  position  as  any  other 

Elaintiff,  andmustmake  out 
is  case,  a:nd  the  omLapro- 
bandi  that  he  is  in  posses- 
sion as  owner  is  upon  him. 

A  suit  ought  not  to*  be  enter- 
tained where  the  plaintiff, 
who  merely  seeks  for  a  de* 
claration  of  title^  is  in  pos- 
session of  all  his  alleged 
rights  and  is  not  in  a  posi- 
tion to  bring  an  action  ..••.. 

Where  thedefendantalienated 
property  in  which  he  bad 
merely  a  life  interest: — 

Held,  that  the  alienation  was 
invalid  as  against  the  plain- 
tiff who  was  entitled  as  re- 
versioner. 
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Held,  also,  that  the  plaintiff 
was  entitled  to  a  decree  de- 
claratory of  his  title  under 
Section  15  of  Act  YIII  of 
1869 378 

Decree. 

A  creditor  suing  under  a  con- 
tract of  hypothecation  of 
land  must  prove  that  there 
was  an  actual  pledge,  and 
that  the  land  was  pdrt  of 
the  debtor's  estate  at  the 
time  of  pledga  The  decree 
will  then  be  for  sale  of  the 

{>roperty  hypothecated  un- 
ess  the  debtor  pay  the 
amount  due  with  interest 
within  a  period  to  be  named 
by  the  Court 51 

Where  defendants  infringed 
plaintiffs  legal  right  and 
the  Lower  Court  dismissed 
the  suit  with  costs  on  the 
ground  that  plaintiff  had 
given  no  evidence  that  he 
had  sustained  substantial 
damage. 

Held,  that  the  plaintiff  was 
entitled  at  least  to  a  decree 
without  damages  and  costs.  442 

In  a  suit  for  the  recovery  of 
land  upon  an  alleged  lease 
found  to  be  not  genuine, the 
defendants  set  up  a  sale  by 
plaintiffs  father.  The  Lower 
Court  found  that  there  had 
been  a  sale  in  fact,  but  held 
it  to  be  invalid  according 
to  Hindu  law  as  having 
been  without  the  concur-  * 
rence  of  the  plaintiff,  the 
son  of  the  vendor. 

Held,  that  the  decree  was  er-  . 
roneous,  the  validity  of  the 
sale  not  having  been  ques- 
tioned by  the  plaintiff  who 
had  rested  his  case  on  en- 
tirely differen  t  ground  8>  and 
no  issues  having  been  raised  * 
as  tothevalidityof  tbesala.  441 
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PlaiDtiff  sought  to  recover 
the  amount  of  a  bond  exe- 
cuted by  the  father  of  the 
defendants,  and  prayed  for 
a  judgment  against  certain 
land  which  belong  to  the 
defendants*  father  and  the 
right  to  which  passed  by 
succession  to  the  defend- 
ants. 

Held,  that  the  plaintiff  was 
entitled  to  a  decree  for  pay- 
ment by  the  defendants  of 
the  amount  of  the  bond  out 
of  any  property  which 
passed  to  them  as  the  re- 
presentativesoftheirfather: 
the  plaintiff,  in  execution  of 
the  decree,  being  at  liberty 
to  proceed  in  respect  of  the 
immovable  property,  if 
there  should  be  no  move- 
able property  left,  or  if  it 
should  prove  insufficient 
when  sold  to  satisfy  the 
decree ^ 336 

plaintiff  sought  to  recover 
land  sold  by  the  first  de- 
fendant, the  widow  of  an 
undivided  member  of  a 
Hindfi  family,  and  part  of 
the  consideration  was  the 
amount  of  a  mortgage  deed 
executed  for  the  purpose  of 
supplying  the  necessities  of 
the  husband  of  the  first  de- 
fendant In  special  appeal 
a  decree  fastening  the 
amount  of  the  mortgage 
monev  upon  the  land  waa 
asked  for. 

Held,  that  such  a  decree  ought 
not  to  be  made,  the  plain- 
tiff not  having  sought  for 
that  relief,  and  tw  suit 
having  been  so  conducted 
that  the  genuineness  of 
the  mortgage  inatrument, 
though  disputed,  was  treat- 
ed as  a  subordinate  matter.  394 
See  LpdXATiON  Act. 
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The  strict  technical  doctrine 
of  English  law  as  to  estop- 
pels in  the  case  of  deeds 
under  seal  does  not  apply 
to  the  written  instruments 
ordinarily  in  use  amongst 
the  natives  of  India  • 174 

Defence. 

Remarks  on  the  doctrine  of 
Equity  as  to  the  applicabili- 
ty of  the  defence  of  pur- 
chase for  valuable  con- 
sideration without  notice. 

The  defence  does  not  apply 
where  the  Court  of  Chan- 
cery is  exercising  a  Jurisdic- 
tion concurrent  with  that 
of  the  Coui*ts  of  law •• 


14 


Division. 


The  ordinary  gains  of  science 
are  divisible  when  such 
science  has  been  imparted 
at  the  family  expense  and 
acquired  while  receiving  a 
family  maintenance. 

Secus  where  the  science  has 
been  imparted  at  the  ex- 
pense of  persons  not  mem- 
bers of  the  learner's  family.    5fii 

A  division  of  property  took 
plape  in  ]837  between  A. 
the  mother  and  guardiau 
of  the  Plaintiff,  and  B»  the 
husband  of  two  childless 
widows,  the  defendants. 
In  a  suit  to  recover  posses- 
sion of  the  property  on  the 
groimd'that  the  division 
did  not  bind  the  plaintiff : — 

Held,  that  there  being  no 
proof  of  fraud,  or  that  un- 
due advantage  wa3  t«ikeu 
of  plaintiff's  minority,  and 
in  the  absence  of  proof  of 
gross  inequality  in  the 
distribution  of  the  pioperty. 
the  division  waa  valid  and 
binding  upon  the  plaintiff.  182[. 
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Where  a  division  has  taken 
place  amongst  the  mem- 
bers of  a  Hinda  family  one 
of  whom  is  a  minor^  the  cir- 
cumstance that  the  father 
and  minor  continue  to  live 
together,  and  their  shares 
become  mixed,  does  not 
conclusively  constitute  a 
state  of  re-union  between 
the  father  and  the  minor, 
but  ia,  evidentiary  matter 
only  to  prove  the  re-union.  235 

Where  Si  widow  sued  to  re- 
cover from  the  brothers  of 
her  deceased  husband  a, 
share  of  property  which  re- 
mained undivided  at  bis 
deathj  a  division  of  part  of 
the  family  property  having 
taken  place  during  the  life- 
time of  the  husband. 

Held,  that  the  jdaintiff  had 
no  right  to    recover    the 

I>roperty  which  was  actual- 
y  undivided  at  the  deaib 
of  her  husband. /"  Si25 

W^ere  a  suit  was  brought  for 
a  division  of  family  pro- 

Serty    12  years  after  the 
eath  of  the  bead   of  the 
family. 

Held,  that  the  suit  was  not 
barred  by  a  Clause  13,  Sec- 
tion 1  of  Act  XIV  of  1859  347 

In  a  suit  for  division  of  a  vii- 
large  between  members  o^ 
the  same  family, th^de&nd- 
ant  alleged  that  a  form^ 
division  relied  npon  by  the 
plaintiff  was  merely  nomi- 
nal and  never  intended  to 
be  c^nied  out»  and  also 
thijrt  the  villsige  was  in 
1836  granted  to  his  father 
for  his  Qole  use>  and  both 
these  allegations  were 
found  against  defendant, 
who  appealed  on  the  ground 

.  ^at  tne  village,  which  is  an 
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Inam,  was  granted  to  de* 
fendant  for  his  sole  use  in 
1857,  on  the  death  of  his 
fiEitber. 

Held,  that  the  grant  to  defend- 
ant was  not  a  new  grant 
and  was  subject  to  the 
rights  of  the  other  members 
of  the  family ••- 470 

An  agreement  entered  into 
by  two  brothers,  whenever 
were  constituted  by  Hindu 
l4aw  members  of  an  un- 
divided family , provided  for 
the  mode  in  which  self-ac- 
quired property ,to  a  moiety 
of  which  they  were  eacn 
entitled,  should  bemanaged 
during  their  lives,  for  th^ 
right  of  survivorship,  and 
for  its.  descent  upoi^  ^he 
death  of  the  survivor. 

One  clause  of  the  agreementj^ 
liter^^l^  txai\sl^t^^  was  ii^ 
these  words  ; — **  Toi  the 
icnarried  wives  of  both  of  ua 
if  there  is  not  mala  offspring 
in  the  event  of  there  being 
SODS  not  born  in  wedlock, 
must  divide  into,  equal 
shares  for  their  own  bene- 
fit." Upon  the  constructioi:^ 
of  this  clause  : 

J^eld,  that  the  estate  was  to  be 
equally  divided  amongst 
the  wives  and  the  sons  born 
in  concubinage . «, •«••••••  S6 £| 


See  ENBOWifENT. 

Ejectment. 

A  plaintiff  who  has  not  a 
present  right  to  possession 
caoqot  sue  to  ^ect.. «.•..*•••  S8ft 

Ekdowmekt. 

Land  granted  for  the  endow- 
menl  of  a  Khatibi,  or  other 
religious  ofiice,  cannot  be 
claimed  by.  right  of  inherit- 
ance. 
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Wh^e  mch  A  grant  has  been 
made^  the  members  of  the 
grantee's  family  have  no 
right  at  his  death  to  a  divi- 
sion amongst  them  of  the 
iDcome  derivable  from  the 
land. 

The  right  to  the  income  of 
such  land  is  inseparable 
from  the  office  for  the  Sup- 
port of  which  the  land  was 
granted..»....» 19 

Estate  Tail. 

A  Zeminddr's  estste  is  analo- 
gous to  an  estate  tail  as  it 
originally  stood  upon  the 
statute  be  Bonis..  ..« «••...  188 

See  Zeminda'r. 

EsTdPMti. 

An  estoppel  in  pais  ne^d  nbt 
be  pleaded  in  order  to  make 
it  obligatory. 

With  the  Indian  system  of 
Fleading^a  party's  statement 
in  a  judicialproceedingcan- 
not  be  excluded  like  dflega- 
tions  in  bills  in  equity  and 
pleadings  at  common  law. 

But  mere  statements  for  the 
purpose  of  a  particular  judi-^ 
cial  proceeding  can  only  be 
conclusive  evidence  in  an- 
other proceeding  as  to  ^uch 
material  facts  embodied 
therein  as  must  ha^e  been 
found  affirmatively  to  war* 
rant  the  judgment  of  the 
Gourt  upon  the  issues  join- 
ed. They  are  then  conclusive 
between  the  same  parties, 
not  "bei^ause  they  are  -the 
statements  of  tiiose  parties  ; 
bu%  because  for  all  -purpofir^ 
of  ptesent  and  prospective 
litigation,  they  must  be 
takdn  SB  tmih. 

A.  brought  a  panpet  suit  and 
virtudly  denied  poss^ession 
of  certain  pmperty.  B.  peti- 
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tioned  to  dispanper  A/alltBg- 
ing  that  A.  was  possessed  of 
fcuch  property.  The  Court 
decided  that  A.  was  in  pos- 
se^sioBi  and  rejected  lier 
prayer  to  be  allowed  to  sue 
as  a  pauper  : — 

Held,  in  a  subsequent  suit  b;f 
A.'s  representative  agtuntft 
B!a  representative  for  the 
property  that  even  if  A.'s 
allegation  foimd  to  be  false 
could  be  treated  as  an  eft* 
toppeljB^'s  allegation  found 
to  be  true  would  also  be  an 
estoppel  i  and  ''  ^toppel 
against  estoppel  setteth  the 
matter  at  large ;"  but  that 
although  A.*s  allegation  was 
receivable  evidence  against 
A.  and  her  representative^ 
they  were  not  concluded 
by  such  allegation  and  the 
decision  thereon 31 

The^rtrict  technical  dobtrine 
of  English  law  as  to  'erstop- 
ples  in  the  case  of  deeds 
tinder  seal  does  not  apply 
to  the  written  instruments 
ordinarily  in  use  amoj^gst 
ihe  natives  of  India 174 

See  JODGMENT. 

EviDENCt 

As  between  Hindis  oral  evi- 
dence is  admissible  to  show 
that  land  nominally  pur- 
chased for  A.  and  Conveyed 
to  him  by  an  instrument 
in  writing  Was  really  pur- 
chased for  A,  B  and  C *  26 

Whete  a  suit  wfes  brought 
upon  two  native  bonds  exe- 
cuted by  the  defendant  for 
the  principal  and  interest 
reserved,  and  the  bonds  eon- 
taind  a  statement  that  the 
prinnipal  had  been  bor- 
rowed and  received  in  cash : 

Held)  that  it  was  opea  to  the 
defendaoit  to  show,  by  evi- 
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dence,  that  only  a  portion 
of  the    principal  sum  had 
been  received  py  him.      •••  174 

Oral  evidence  of  the  discharge 
of  an  obligation  executed 
by  writing  is  admissible...  412 

Where  a  plaintiff  brings  a 
suit  for  a  declaration  of  his 
title  as  owner,  he  is  bound 
to  establish  his  title  affirm- 
matively.  He  is  in  the 
same  position  as  any  other 
plaintiff  and  mu&t  make 
out  his  case,  and  the  onus 
probcmdi  that  he  is  in  pos- 
session   as  owner  is  upon 

See  Burden  of  Proof. 

Limitation  Act. 

Evidence. 

Execution. 

Execution  cannot  be  issued 
upon  a  razinamah  unless 
the  terms  of  it  are  embodied 
in  a  decree  of  the  Court...  305 

Execution  against  the  person 
of  a  judgment  debtor  is  net 
a  preliminary  step  neces- 
sary to  entitle  the  judgment 
creditor  to  proceed  against 
the  debtor's  immovable  pro- 
perty under  Section  XI,  Act 
XLII  of  1860 389 

Ex-PARtE  SaiT. 

Where  a  defendant  appears  in 
person  or  by  pleader,  the 
met  that  t^e  defendant  is 
not  prepared  to  put  iu  a 
written  statement  does  not 
warrant  the  trial  of  a  suit 
ex-parte 311 

Family  Proprrty* 

Property  assigned  by  the  males 
of  a  Niiyar  family  for  the 
support  of  their  females  is 
still  family  property  and 
liable  as  such  to  be  taken 
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in  execution  of  a  judgment 
against  the  kamnavan 41 

By  the  law  of  Malabar,  all 
acquisitioDs  of  any  metanber 
of  a  family,  which  he  has 
not  disposed  of  iu  his  life- 
time form  part  of  the  family 
property. 

The  acquirer  however  may 
during  his  life-time  hold, 
alienate  at  once,  and  incum- 
ber his  self-acquisitions. 

A  Karanavan  in  possession  of 
the  family  funds  is  presum- 
ed to  have  made  all  acquisi- 
tions with  them  and  for  the 
benefit  of  the  corporate 
body.  But  such  presump- 
tionis  not  irrebuttable,  and 
his  alienation  or  charge  of 
such  acquisitions  made  dur- 
ing his  life-time  may  be 
va£d 162 

FOBFEITUEE. 

An  otti-holder,  like  a  K4nam- 
dar  forfeits  his  right  to  hold 
for  twelve  years,  by  deny- 
ing the  janmi's  title 161 

Fraud, 

A  defendant  may  plead  the 
joint  fraud  of  himself  and 
tke  plaintiff  as  a  bat  to  an 
action  upon  a  contract 
which  the  plaintiff  seeks  to 
enforce  by  suit. 

The  distinction  between  acts 
voidable  by  Statute  and  at 
commnlaw  discuased 249 

Gift. 

Plaintiff  sued  to  enforce  a  gift 
to  him  of  immoveable  pro- 
perty by  a  woman  living 
under  his  guardianship  as 
against  her  husband 

Held,  that  such  taking  of  the 
whoman's  property  by  her 
kinsman  is  wnoUy  repug- 
nant to  Hindii  Law 360 
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Grant. 

In  a  suit  for  divisioD  of  a  vil- 
lage between  members  of 
the  same  family,  the  defend*^ 
ant  alleged  that  a  former 
division  relied  upon  by  the 
plaintiff  was  mefely  nomi^ 
nal  and  never  intended  to 
be  carried  out,  and  also 
that  the  village  was  in 
1836  gninted  to  his  father 
for  his  sole  use,  and  both 
these  allegationswerefound 
against  defendant  who  ap- 
pealed on  the  ground  that 
the  village,  which  is  an 
Inam,  was  granted  to  de- 
fendant for  his  sole  use  in 
1857  on  the  death  of  his 
father. 

Held,  that  the  grant  to  de- 
fendant was  not  a  new 
grant  and  was  subject  to 
the  rights  of  the  other 
members  ef  the  family. 

Per-lNNES,J. — ^The  defendant 
not  having  been  prejudiced 
by  the  circumstance  that 
no  issue  was  framed  upon 
the  question  whether  a 
iresh  grant  was  made  to  de- 
fendants, the  decision  of 
the  Lower  Court  ought  to 
be  confirmed 470 

Guardian  and  Ward. 

All  acts  of  the  guardian  of  a 
Hindti  infant  which  are 
6U(;h  as  the  infaxit  might,  if 
of  age,  reasonably  and  pru- 
dently do  for  himself,  must 
be  upheld  when  done  for 
him  by  his  guardian. 

Such  a  guardian  may  bind 
his  ward  by  referring  to  a 
panch4yat  of  their  caste  a 
question  of  customary  par- 
tition. 

Where  a  Qudra  died  leaving 
two  wives  one  with  an  only 
son  and  infant  and  the 
other  with  two  sons : — 
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Held,  that  the  guardian  of  the 
in&nt  might  refer  the  ques- 
tion whether  the  deceased's 
estate  should  be  divided 
according  to  Patni-hhdga 
or  Putra-bhdga 47 

Head  of  Family. 

The  right  of  the  eldest  mem** 
ber  of  a  Nambiidiri  family 
to  manage  the  illom  is 
absolute  and  where  a  junior 
metnber  has  in  fact  managed 
it,  then  this  is  presumed  to 
have  been  with  the  per- 
mission of  the  former,  who 
may  at  any  time  take  up 
iixQ  actual  control... 110 

An  Englishman  lived  with  a 
Bramin  woman  living  apart 
from  her  husband  by  whom 
he  had  two  sons. 

Held,  that  the  sons  are  Hin- 
diis,  and  their  rights  are 
determined  by  the  rights  of 
the  class  of  Hrnd&s  to 
which  they  belong. 

Held  also,  that  they  are  to  be 
regarded  as  Sudras,  or  as  a 
dass  still  lower,  and  that, 
in  the  absence  of  preferable 
heirs,  they  inherit  the  pro- 
perty of  their  mother  and 
of  one  another 196 

See  Widow. 

Hindu'  Family. 

See  Division. 
» 

Hindu'  Law. 

No  transaction  of  Hindii  law 
absolutely  requires  a  writ- 
ing. 

A  Hind6  may  make  a  nun- 
cupative will  of  property 
whether  immoveable  or 
moveable. S7 
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'  PlaintidT  stmd  to  enforce  a  gitl 
to  him  of  immoveable  pro- 
pelty  by  a  wotnan  living 
under  his  guardianship  aa 
against  her  husband  : — 

Held,  that  such  takins  of  the 
woman's  property  oy  her 
kinsman  is  wholly  repug- 
nant to  fiindii  law....fc,.*.  860 

The  illegitimate  son  of  one  of 
the  mi^ed  classes  between 
the  second  and  third  of  the 
regenerate  classes  has  no 
title  to  inherit  by  the  ordi- 
nary rules  of  Hind6  la^, 
and  the  circumstance  that 
the  father  was  illegitimate 
does  not  alter.the  Gtw 869 

According  to  Hind6  law  a 
mother  inheriting  from  her  ^ 
son  has  not  an  absolute  pro- 
perty in  the  estate^  nut 
merely  a  life  interest,  with- 
out power  of  alienation. ••  402 

A  sale  by  a  &ther  is  valid  by 
Hind6  law  to  the  extent 
of  his  own  share  of  the  un- 
divided estete. 

There  is  no  distinction  accord- 
ing t-o  the  Madras  School 
between  a  father  and  othel^ 

co-parcenetB ••...•••••*  416 

See  DscREfi. 

SYPOtHECATIOK. 

The  contract  of  hypotheca* 
tion  defined. 

When  land  is  hypothecated, 
the  contract  gives  the  cre- 
ditor an  interest  in  im- 
moveable property,  and  the 
period  of  limitation  for  ac- 
tions on  such  a  contract  is 
twelve  years  under  Clause 
12  of  Section  I  of  Act  XIV 
of  1859. 

A  creditor  suing  Under  smch 
a  contract  must  prove  that 
th^  was  an  actual  pledge, 
and  that  the  land  was  pMrt 
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of  the  debtcyr^s  estate  at  the 
time  of  pledge. 

The  decree  will  then  be  for 
sale  of  theproperty  hypothe- 
cated, unless  the  debtor  pay 
the  amount  due  with  inter- 
est within  a  period  to  be 
named  by  the  Court*.. 51 

An  instrument  of  hypotbecu* 
tion  18  a  mortgage  instru- 
ment,  and  may  as  such  be 
registeredunder  Regulation 
XVII  <^  1802,  Section  8  ; 
and  a  suit  for  the  recovery 
of  the  money  lent  muet  l>e 
brought  within  Uiree  yeat« 
pursuant  to  Act  XIV  of 
1859^  Sea  I,  Clause  10*..  108 

Imprisokmsnt. 

The  reteining  of  a  person  in  a 
particular  place  or  the  com- 
pelling him  to  go  in  a  parti- 
cular direction  by  force  of 
an  exterior  will  overpower-* 
ing  or  suppressing  in  any 
way  his  own  voluntary  ac- 
tion is  an  imprisonment  on 
the  part  of  the  person  exer- 
cising that  exterior  will»M  896 

iNatf. 

Civil  Courts  have  jui-Lsdiction 
to  enquire  into  the  title  of 
lands  enfrab'ohiaed  by  the 
InamCommissioner^  andthe 
sannad  granted  by  the  Com- 
missiouer  may  be  annulled 
without  destK>yingite  effect 
as  an  enfranchiBementofthe 
Inam. 

In  a  suit  by  the  adopted  eon 
of  the  late  possessor  of  «uci 
Inam  to  refsover  it 

Held,  that  the  plaintiff  might 
recoYer  notwithstanding 
the  production  by  the  de- 
fendsAt  of  title  deeds  shew* 
ing  that  the  land  had  been 
granted  to  the  defendant  by 
the  Inam  CommisaiiHi^n . .  827 
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See  Obrtificati. 

Incoke. 

Land  granted  for  the  endow- 
ment of  a  Khatfbfy  or  other 
religious  office,  oanuot  be 
claimed  by  right  of  inherit- 
ance. Th^  right  to  the  in- 
come of  such  land  is  in- 
separable frow  the  office  for 
the  support  of  which  the 
land  W9a  glinted ♦.  *•    19 

In  computing  the  period  of 
limitation  under  Act  Xiy  of 
1859|  Section  XI,  the  period 
of  the  plaintiff's  legal  dis- 
ability by  reason  of  minori- 
ty cannot  be  deducted 840 

See  I>iyiariON. 

Ikhxiu'CAkce. 

According  to  Hind^  law  a 

mother  iciheriting  £rom  her 
son  has  not  an  absolute  pro- 
perty intheestate^butmere^ 
ly  a  life  interest,  without 
power  of  alienation,  ^.•••.^,  402 

Land  granted  for  the  endow- 
ment of  a  Khatibi,  or  other 
religious  office,  cannot  be 
claimed  by  the  right  of  in- 
heritance •«•...«.,..,. .,.«,     19 

SeeHfiiB. 

fiASTABBT. 

Injurt. 

7o  sustain  an  action  for  neg- 
ligence, there  must  be  an 
obligation  on  the  part  of 
the  defendant  to  use  care 
and  a  breach  of  that  obliga- 
tion to  the  plaintiflTs  iiyury. 
*  Injury'  is  an  act  contrary 
to  law 158 

Jbkic 

Where  a  plaintiff  sues  upon 
his  jenm  title,  having  pr^ 
vious  instituted  a  suit  in 
irhich  he  unsuccessfully  set 
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up  his  ICinam  right,  the 
latter  suit  cannot   avail  to 

Jrevent    the    Statute    of 
imitations   firom  running 
againsthim...,,*,,.. ••...  266 

JUDOB. 

The  Judge  of  the  Court  of 
Small  Causes  is  only  em- 
powered by  Section  21  of 
Act  23  of  1861  to  inflict 
fine  or  imprisonment  in 
cases  where  offences  un^der 
Section  175  of  the  Indiau 
Penal  Code  occur  in  the 
presence  or  view  of  the 
Court. 

The  power  of  the  Judge  does 
not  extend  to  cases  in  which 
the  witness  &ils  to  attend, 
or  the  failure  to  comply 
with  an  order  of  the  Court 
is  merely  inferred  from 
other  circumstances. ••...••«  319 

Wilful  abuse  of  his  authority 
by  a  Judge,  that  is,  wilful- 
ly acting  beyond  his  juris- 
diction, is  a  good  cause  of 
action  by  the  party  who  is 
thereby  injured ,  443 

Judgment. 

The  rule  which  makes  a  judg- 
ment  conclusive  against 
parties  and  those  who  claim 
under  them  is  subject  to 
certain  exceptions  which 
are  the  offspring  of  positive 
law,  and  the  reason  of  the 
exception  may  be  generally 
stated  to  be  that  the  nature 
of  the  proceedings  by  which 
there  is  a  fictitious  though 
not  unjust  extension  of 
parties  renders  it  proper  to 
nse  the  judgment  against 
those  ixot  formerly  parties* 

The  rule  as  to  judgments  i^i 
rem,  exceptin  some  peculiar 
cases,  results  fromthe  nature 
of  the  proceedings,  and  be- 
fore attemptingtoapply  the 
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rule  in  this  country  con- 
sideration should  be  given 
to  the  question  whether 
there  are  Courtsso  proceed- 
ing as  to  wari*ant  the  appli- 
cation of  the  doctrine  of 
decrees  in  rem. 

Mr.  Smith's  definition  of  a 
judgment  in  rem  discussed 
and  dissented  from,  and  the 
authorities  in  Eno^lish  and 
Boman  Law  upon  the  sub- 
ject ezaminea  and  com- 
mented upon  ••.. 276 

Jurisdiction. 

A  suit  cognizable,  in  a  Court 
of  Small  Causes  and  for  a 
sum  not  exceeding  Rupees 
60  may  be  heard  by  a  Dis- 
trict Munsif,  though  the  de- 
fendant resides  within  the 
local  jurisdiction  of  another 
District  Munsi^rs  Court. 

The  Munsif  hearing  such  a 
suit  is  bound  to  exercise  the 
powers  of  a  Small  Cause 
Court  and  to  proceed  in 
conformity  with  Act  XLII 
of  1860. 

Madras  Act  lY  of  1863,  does 
not  take  away  the  former 
jurisdiction  given  to  the 
District  Munsif  in  respect 
of  causes  of  action  arising 
within  the  limits  of  his 
jurisdiction-.^. ••..«     82 

A  suit  properly  alleging  a 
malicious  prosecntion  and 
special  pecuniary  loss  re- 
sulting therefrom  iscogniza- 
ble  in  a  Small  Cause  Court  254 

A  Court  of  Small  Causes  has 
no  jurisdiction  to  try  an 
action  brought  against  a 
Military  Officer  in  aMilitary 
Cantonment  where  a  Court 
of  Bequests  is  established.  439 

Where  a  suit  was  brought  for 
interest  amounting  to  less 
than  Rupees  500|  due  upon    ^ 
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a  bond  for  Eupees  ]  ,000,  not 
yet  payable. 

Held,  that  a  Court  of  Small 
Causes  has  jurisdiction  to 
try  the  case,  the  plaintiff 
having  had  a  separate  and 
complete  cause  of  action 
upon  the  bond  entitling 
him  to  recover  the  annual 
interest  as  it  accrued  due. 

The  fact  that  forgery  of  the 
bond  is  set  up  as  a  defence 
makes  no  difference 469 

Plaintiff  sued  for  recovery  of 
a  sum  of  money  lent  upon 
the  pledge  of  personal  pro- 
perty, and  that  the  immove- 
able property  pledged  may 
be  declared  liable. 

Held,thataSmalI Cause  Court 
hasjurisdiction  to  entertain 
a  suit  to  enforce  a  contract^ 
pledging  moveable  property.  474 

Where  i^he  cause  of  suit  aa 
stated  by  the  plaintiff  ap- 
pears to  be  within  the  cog- 
nizance of  a  Court  of  Smful 
Causes,  the  mere  denial  by 
the  defendant  of  the  plain- 
tiff's right  or  title  is  not 
sufficient  to  oust  the  juris- 
diction of  the  Court, 

If  it  reasonably  appears  to  the 
Judge  that  a  bond  fide  quos- 
tion  of  right  which  is  not 
within  his  jurisdiction  to 
decide  is  fairly  raised  in  the 
suit,  his  jurisdiction  ceases.  184 

The  Sessions  Court  has  juris- 
diction to  hear  appeals  from 
the  sentences  of  a  Justice  of 
the  Peace  acting  under  the 
MerchantSeamen's  Act(No, 
1  of  1859) ^ 473 

The  defendant,  %  European 
British  subject  was  charged 
with  having  committed 
three  offences  at  Bangalore 

Junishable  under  the  Penal 
!ode. 
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Held,  that  the  High  Court  has 
the  same  criminal  jurisdic- 
tion which  thelateSupreme 
Court  had,  and  that,  Banga- 
lore being  within  the  terri- 
tories of  the  Maharaji  of 
Mysore,  a  Native  Prince  in 
alliance  with  the  Govern- 
ment of  Madras,  the  defend- 
ant was  subject  to  the 
jurisdiction  of  the  High 
Court  in  respect  of  criminal 
offences  committed  in  the 
territory  of  Mysore.. 444 

The  High  Court  ofMadrashas 
no  jurisdiction  to  try  offen- 
ders for  crimes  committed  in 
the  province  of  Coorg 448n 

The  Civil  Courts  have  juris- 
diction to  entertain  suits 

/  brought  to  try  questions  of 
liabity  to  the  public  reve- 
nue assessed  upon  land. 
Where  a  suit  is  brought  for 
alleged  wrongful  acts  by  an 
executive  Officerof  Govern- 
ment, the  circumstance  that 
theactscomplained  of  were 
done  in  enforcing  payment 
of  a  revenue  assessment 
sanctioned  by  Government 
does  not,  per  ae,  preclude 
the  jurisdiction  of  the  Court 
to  entertain  the  suit. 

But  acts  done  by  Government 
through  its  executive  Offi- 
cers not  contrary  to  any 
existing  right  according  to 
the  laws  administered  by 
the  Municipal  Courts,  al« 
though  they  may  amount 
to  grievances,  woud  afford 
nocause  of  action  cogniza- 
ble by  the  Civil  Courts 167 

Civil  Courts  have  jurisdiction 
to  enquire  into  the  title  of 
lands  enfranchised  by  the 
InamCommissioner,  andthe 
sannadgranted  by  the  Com* 
missioner  may  be  annulled 
withoutdestroyingits  effect 
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as  an    enfiranchisement  of 
thelnam 327 

In  a  suit  for  the  recovery  of 
land  situated  within  the 
territories  of  the  Rajah  of 
Pudukotta. 

Held,  that  the  Civil  Court  of 
Trichinoply  had  no  juris- 
diction    437 

See  Small  Causes  Court. 

AB£TH£NT. 

Ka'nah. 

Whenthedemisoroflandunder 
a  k&nam  agreement  is  un- 
able to  give  possession,  the 
demisee  may  repudiate  the 
contract  and  recover  the 
amount  advanced «,...  SI5 

A  kanamdar's  right  to  hold 
for  twelve  years  depends  on 
his  acting  conformably  to 
usage  and  the  janmi's  in- 
terest, and  is  lost  if  he  re- 
fudiates  the  janmi's  title, 
t  makes  no  difference  when 
this  is  first  done  in  his  an- 
swer ,... • 109 

Laches. 

See  Acquiescence. 

Legislative  Council. 

It  is  beyond  the  power  of  the 
local  Legislative  Council 
topass  an  Act  in  any  way 
affecting  the  provisions 
of  a  statute  of  the  Imperial 
Parliament 439 

Lien. 

M.  chartered  a  ship  to  load  a 
cargo  at  Cardiff  and  proceed 
therewith  to  Madras,  the 
freight  to  be  paid  in  London 
onunloadingand  rightdeli- 
very  of  the  cargo,  one-third 
by  M*s.  acceptance  at  three 
months  from  the  sailing  of 
the  ship  (the  same  to  be  re- 
turned if  the  cargo  were  not 
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dttly  delivered)  and  tbe  re 
znainder  by  like  bill  at  tbree 
months  from  tbe  date  of 
delivery  in  London  of  tbe 
certificate  of  Vight  delivery 
of  tbe  cargo.  The  charter^ 
party  provided  for  payment 
of  a  commission  on  the  con- 
tract, ship  lost  or  not  lost, 
and  tlmt  £150  should  be 
advanced  in  cash  at  the  port 
of  discharge  on  account  of 
the  freight  against  the  Cap- 
tain's draft  on  M. 

The  cargo  was  loaded  accord" 
ingly,  a  bill  of  lading  was 
given  for  the  same,  and  the 
ship  sailed  from  Cardiff  on 
tbe  8th  October  1863.  M. 
having  consigned  the  cargo 
to  A.  &  Co.,  who  carried  on 
business  at  Madras.  On  the 
same  day  the  owners  drew 
a  bill  on  M.  atthree  months 
for  £261.  la  lOrf.  being  one- 
third  of  the  freight. 

On  the  10th  October  1863,  the 
general  Agents  in  London 
of  A.  and  Ca  advan<$ed  to 
M.  on  A.. and  Cd's  account 
and  out  of  their  fundsJPTOO, 
received  as  security  for 
such  advance,  the  bill  of 
lading  blank-endorsed  and 
forwarded  the  same  ^ill  to 
A.&Co. 

On  the  29th  October  1863> 
H.  accepted  the  bill  for 
£  261.  l8.  lOd]  and  in  the 
following  December  he  sus- 
pended  payment  and  the 
bill  was  protested. 

On  the  14th  January  1864  the 
ship  arrived  at  Madras  and 
thereupon  A.  and  Co.,  as 
holders  of  the  bill  of  lading, 
applied  for  the  delivery  of 
tbe  cargo  and  offered  to  ad* 
vance  the  £150  in  cash 
pursuant  to  the  charter- 
party  ,butthe  Captainchim* 
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ed  to  retain  the  cargo  tot 
the  value  of  the  dishonotir- 
ed  bill  and  the  balance  of 
freight  due. 

Held,  that  the  terms  of  the 
contract  were  at  variance 
with  the  right  of  lien  so 
claimed,  and  that  it  was  sot 
suspended  by  the  bill  nor 
revived  by  the  freighter's 
insolvency 

LiMTTAriON  Act. 

In  a  suit  for  the  recovery  of 
money  lent  upon  an  agree- 
ment that  it  shall  be  paya- 
ble upon  demand. 

Held,  that  the  Statute  of 
Limitations  begins  to  nm 
from  tbe  date  of  the  loan..  478 

Where  plaintiff's  ancestors 
mortgaged  land  and  the 
mortgagee  obtained  posses- 
sion on  condition  that  tbe 
produce  should  extinguish 
interest:* — 

I  Held,  that  the  plaintiff's  suit 
was  not  barred  by  the  law 
of  limitation,  although  the 
transaction  took  place  12 
years  before  the  passing  of 
Eegultion  II  of  1802. 

Held  also : — In  such  a  case  no 
cause  of  action  could  accrue 
until  something  was  donif 
to  render  the  friendly  pos- 
session hostile.** 382 

Plaintiff  sued  to  recover  cer- 
tain lands  attached  to  two 
villages  of  which  he  became 
proprietor  in  1857.  It  was 
found  that  the  defendants 
had  been  in  possession  for 
upwards  of  50  years  before 
the  suit  was  brought 

Held  that  tbe '  defendant's 
possession  wss  hostile,  and 
thesuit  was  therefore  barred 
by  the  statute  of  limitation  991 
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To  a  snitupoiiawrittenincitru- 
inent  evidencing  the  loan  of 
money,  where  there  is  no 
legal  obligation  to  register 
the  instrument,  the  period 
of  limitation  is  six  years...  401 

TheoperationoftheLimitation 
Act  ie  not  suspended  during 
the  recess  of  the  Court 468 

The  Statute  of  Limitations^  if 
relied  upon  as  a  ground  of 
defence,  should  be  pleaded 
in  every  ease  in  the  Original 
Court... 238 

The  only  bar  to  the  enforce- 
ment of  a  purely  legal  right 
is  the  lapse  of  the  time  re- 
quired' by  the  law  of  limita- 
tions to  bar  the  remedy  ...    3& 

Though  a  plaint  has  been 
registered,  the  Court  may 
reject  it  under  Act  VIII  of 
1859,  Section  32,  as  barred 
by  the  Act  of  Limitation. . .     51 

Where  a  plaintiff  sues  upon 
his  jenm  title,  having  pre- 
viously instituted  a  suit  in 
which  he  unsuccessfully  set 
up  hiskinam  right,  the 
latter  suit  cannot  avail  to 
prevent  the  statute  of  limi- 
tattons&om  running  against 
him 266 

A  co-owner  of  village  lands 
sued  in  1861  to  have  them 
divided  among  the  villagerg 
according  to  a  eustom  ()ast 
observed  in  1835)  that  at 
the  expiration  of  every 
twelve  years  the  land 
should  be  re-distributed  by 
lot  among  the  eo-owners, 
and  to  have  two  of  thesharea 
delivered  to  him  as  one  of 
such  co-owners. 

In  1851  another  co-owner  had, 
in  a  suit  to  which  some 
only  of  the  present  defend- 
ants were  partiosj  obtained 
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a  deeree  for  the  periodical 
allotment  of  the  lands,  and 
in  1853  such  decree,  which 
clearly^recognised  the  exist- 
ence and  validity  of  the 
custom,  was  affirmed  on  ap- 
peal. 

Held,  that  thelitigatiou  which 
commenced  in  1851  was 
sufficient  to  prevent  the  law 
of  limitation  from  barnng 
the  plaintiff's  right  to  sue, 
and  that  the  circumstance 
that  some  only  of  the  pre- 
sent defendantswere  parties 
to  such  litigation  could 
make  no  difference  with  re* 
gard  to  the  limitation-bar. 

That  though  the  deeree  of 
1851  was  only  a  judgment 
inter  partes,  it  was,  as 
against  such  of  the  present 
defendants  as  were  not  par* 
ties  to  the  former  suit, 
cogent  evidence  of  the  ex- 
istence and  validtiy  of  the 
custom. 

QiuBre  whether  in  the  absence 
of  such  litigation  the  law  of 
limitation  would  have  been 
a  bar..... ••• 1 

See  Act  XIV  of  1869. 

Acquiescence. 

Hyfothegatiok. 

Liquidated  Damages. 

Defendant  agreed  to  supply 
100  kantlams  of  jaggery  by 
a  specified  date  at  4^  Ru- 
pees per  kantlam,  and  re« 
ceived  100  Rupees  advance. 
Defendant  further  agreed 
that  in  default  he  would 
pay  interest  at  one  per  cent. 

Ser  mensem  and  nafd  at  7 
,upees  per  kantlam.  No 
delivery  wasmadeby  defen- 
dant. 
In  a  suit  by  the  plaintiff  to 
recover  7  Rupees  per  kant- 
lam and  the  interest* 
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Held,  that  the  amount  sued 
for  was  in  the  nature  of  li- 
quidated damages  which 
plaiittiff  had  a  legal  right 
to  enforce,  and  not  a  penal- 
ty against  which  the  Court 
woiHd  relieve. 

The  doctrines  of  the  English 
and  Roman  law  upon  the 
subject  of  penalties  and  li- 
quidated damages  examined  451 

Mahomedan  Familt. 

Additions  made  to  the  joint 
estate  by  the  managing 
member  of  a  Mahomedan 
family  will  be  presumed,  in 
theabsenceof  proof,  tohaye 
been  made  from  the  joint 
estate,  and  will  be  for  the 
benefit  of  all  the  members 
of  the  family  entitled  to 
share *^* 

Mahomedan  Law. 

See  Consent. 
Endowment. 

Mahomedan  Familt. 

Maintenance. 

No  rule  of  Hindu  law  pre- 
cludes the  recovery  of  ar- 
rears of  maintenance.  The 
only  bar  to  the  enforcement 
of  a  purely  legal  right  is  the 
lapse  of  the  time  required 
by  the  law  of  limitations  to 
bar  the  remedy ..-•••     36 

The  illegitimate  son  of  aSudra 
by  a  concubine  not  being  a 
female  slave,  is  entitled  to 
maintenance  according  to 
Hindu  Law*"*—  •••-••  ^^^ 


A  woman  divorced  for  adul- 
tery who  has  continued  in 
adultery  during  her  hus- 
band'slife,andin  unchastity 
after  his  death,  is  not  enti- 
tled to  maintenance  out  of 
the  property  of  her  deceased 


husband  according  to  Hindu 
Law 337 

Malabar  Law. 

By  the  law  of  Malabar  all  ac- 
quisitions of  any  member 
of  a  family,  which  he  has 
not  disposed  of  in  bis  life- 
time form  part  of  the  family 
property. 

The  acquirer  however  may 
during  his  life-time  hold, 
alienate  at  once,and  encum- 
ber his  self-acquisitions. 

A  kiranavan  in  possession 
of  the  family  funds  is  pre- 
sumed to  have  mcwie  all  ac- 
quisitions with  them  andfor 
the  benefit  of  the  coiporate 
body.  But  such  presump- 
tion is  not  irrebuttable  and 
his  alienation  or  charge  of 
such  acquisitions  made 
during  his  life-time  may  be 
valid..- 16a 

An  individual  member  of  a 
Tarawdd  governed  by  the 
Marumakkatayam  rule  has 
no  right  to  an  account  from 
the  k&ranavan. 

Each  member  of  a  tarawid 
has  a  right  to  succeed  by 
seniority  to  the  manage- 
ment of  the  family  property. 

SembU,  an  anandravan's  right 
to  maintenance  is  merely  a 
right  to  be  maintained  in 
the  family-house -     12 

Property  assigned  by  the  males 
offcNiyar  family  for  the 
support  of  their  females  is 
still  family  property  and 
liable  as  such  to  be  taken 
in  execution  of  a  judgment 
against  the  kiranavan 41 

The  right  of  the  eldest  member 
of  a  Nambftdiri  family  to 
manage  the  illomis  absolute 
and  where  a  junior  member 
has  in  fiEU^  managed  it,  then 
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this  is  presumed  to  have 
been  with  the  permission  of 
the  former,  who  may  at  any 
time  take  up  the  actual 
control , 110 

A  k&uamd&r's  right  to  hold 
for  twelve  years  depends  on 
his  acting  conformably  to 
usage  and  the  janmi's  in- 
terest, and  is  lost  if  he 
repudiates  the  janmi's  title. 

It  makes  no  difference  when 
this  is  first  done  in  his 
answer 109 

An  otti-holder,  like  a  kinam- 
dar,  forfeits  his  right  to 
hold  for  twelve  years,  by 
denying  the  janmfs  titl^...  161 

Wlien  the  demisor  of  land 
under  a  kauam  agreement  is 
unable  to  give  possession, 
the  demisee  may  repudiate 
the  contract  and  recoveif  the 
amount  advanced 315 

Malice. 

The  refusing  or  accepting  of 
bail  is  a  judicial,  not  merely 
a  ministerial,  duty,  and  a 
mistake  in  the  performance 
of  that  duty,  withoutmalice, 
will  not  be  sufficient  to  sus- 
tain an  action. ..•• 396 

See  Malicious  Pbosecution. 

Malicious  Pbosecution. 

In  a  suit  for  a  malicious  pro- 
secution the  plaintiff  is  en- 
titled and  bound  to  shew 
that  the  prosecution  was 
malicious  and  without  rea- 
sonable and  probable  cause, 
and  if  want  of  reasonable 
and  probable  cause  be  shown 
malice  may  generally  be 
inierred***  ••••••••••••••••••*  •••  juifx 

To  sustain  an  action  for  mali- 
cious prosecution,  the  pro- 
secution must  have  been 
malicious  and  without  rea- 
sonable or  probable  caude*;*.  168- 
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MABBIAGE. 


Marriage  is  a  valuable  and  not 
merely  a  good  consideration.  12S 

Maxims. 

Res  inter  aZioa  acta  aUeri  no- 
cere  non  debet 171 

Qui  tacet  non  utiqtie  fatetur  : 
eed  tamen  verum  est,  eum 
nonnegare 234 

Ex  dolo  Toalo  non  oritur  actio  261 

In  cequali  jure  potior  est  con- 
ditio poasidentia 257 

Act'iiscuricBneminemgravdbit  269 

Nemo  aibi  ipeecausampoaeesa- 
ionia  mutare  poteat 347 

Mesne  Profits. 

A  suitformesne  profits  alleged 
to  be  due  upon  land  be- 
tween the  institution  of  a 
former  suit  and  the  execu- 
tion of  the  decree  cannot  be 
maintained «.  .^  436 

Military  Cantonment. 

ACourt  of  Small  Causes  has  no 
jurisdiction  to  try  an  action 
brought  against  a  Military 
Officer  in  a  Military  Canton- 
ment where  a  Court  of  Re- 
quests is  established 439 

Minor. 

See  Infant. 

Mi'ra'si'dar. 

A  custom  that  some  onlv  of 
the  mirasfd4rs  of  a  village 
should  bind  the  co-owners 
of  the  village  lands  is  valid.     17 

MORTQAGE. 

A  mortgagee  has  the  right  of 
foreclosuj'e. 

The  decisions  of  the  Sadr 
Court,  that  no  mortgagee 
could  ever  foreclose  the 
mortgagor's  equity  of  re- 
demption overruled....  #• -^  289 
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Where  plaintiff's  ancestors 
mortgaged  land  and  the 
mortgagee  obtained  posses- 
sion on  condition  that  the 
produce  should  extinguish 
interest  :*- 

Held,  that  the  plaintiff's  suit 
was  not  barred  by  the  law 
of  limitation,  although  the 
transaction  tookplacetwelve 
years  before  the  passing  of 
Regulation  II  of  1802. 

Held  also : — ^In  such  a  case  no 
cause  of  action  could  accrue 
until  something  was  done  to 
render  the  friendly  posses- 
sion hostile «—  382 

A  mortgagor  stipulated  by  an 
instrument  in  writing  that 
if  he  failed  to  repay  the  sum 
lent  on  mortgage  within 
three  years,  the  property 
mortgaged  was  to  be  hekl 
on  absolute  sale. 

Held,  that  the  mortgagor  was 
entitled  to  redeem  although 
the  amount  lent  had  not 
been  repaid  within  the 
three  years 420 

See  DscREC. 

Neglioence. 

To  sustain  an  action  for  negli- 
gence, there  must  be  an 
obligation  on  the  part  of 
the  defendant  to  use  care 
and  a  breach  of  that  obliga- 
tion to  the  plaintiff's  injury.  1 58 

A  gratuitous  agent  is  liable 
for  any  loss  sustained  by 
his  principal  through  the 
gro»3  negligenee  of  the 
i^eni  What  is  gross  neg« 
ligence  is  a  question  on  the 
facts  ofeach  particular  case.  449 

Oath. 

A  member  of  the  Church  of 
England  is  not  exempt  by 
law  from  taking  an  oath  iu 
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a  Court  of  Justice  io  India, 
although  he  may  entertain 
sincere  objections  against 
taking  an  oath  on  the  Bible 
and  is  willing  to  make  an 
affirmation  binding  upon 
hlB  conscience. 

The  English  Statute  17  and 
18  Vic.  cap.  125  does  not 
apply  to  India ^  ...  24& 

Order. 

No  appeal  lies  from  an  order 
ofa  Judjs^e  proceeding  under 
Act  XIX  of  1841. 

The  fact  that  the  Judge  may 
have  rejected  evidence 
which  ought  to  have  been 
received  a^d  considered 
does  not  warrant  the  High 
Court  in  interfering  to  set 
asideanorderof  such  Judge.  .418> 

A  Court  has  no  power  to  re- 
verse an  order  of  a  co-ordi- 
nate Court  which  has  de- 
termined the  precise  ques- 
tion after  a  suit  has  pro- 
ceeded to  its  conclusion  in 
pursuance  of  that  order.....  34^ 

Orphan. 
See  Adoftiok. 

Otti. 
See  Forfeiture. 

Parti^ershif. 
See  Account. 

Patmekt. 

Part  payment,  though  evi- 
denced by  writing,  is  not 
iu  itself  an  admission  of  a 
debt  within  See.  4  of  Act 
XIY  of  1859, 

To  entitle  a  plaints  to  the 
benefit  of  a  new^  period  of 
limitation  under  that  sec- 
tion, he  must  prore-tbai  the 
party  sued  has  in  writing 
authentieated  by  his  sigiM^ 
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ture, either  in  express  terms 
or  by  reasonable  construc- 
tion, acknowledged  and  ad- 
mitted that  the  debt  or  a 
part  thereof  is  due  from  him. 

This  signature  need  not  be 
formally  subjoined  or  add- 
ed to  an  acknowledgment 
written  by  the  debtor,  un- 
less it  appears  from  the 
writing  that  such  signature 
was  intended,  or  unless  the 
writing  would  be  incom- 
plete in  itself  as  an  admis- 
sion without  a  signature. 

If  the  body  of  the  admission 
is  in  the  debtor's  own  hand- 
writing and  contains  his 
signature  and  was  given 
over  by  him  as  complete  in 
itself,  it  would  be  nn  ac- 
knowledgment in  writing 
within  the  meaning  of  Sec- 
tion 4 

Although  part  payment  is 
not  sufficient  to  give  a  new 
period  of  limitation  without 
a  written  acknowledgment 
of  the  debt,  within  Sec.  4  of 
Act  XIV  of  1859,  that  Sec. 
does  not  require  that  the 
writing  should  express  in 
terms  a  direct  admission 
that  the  debt  or  part  there- 
t)f  is  due.  It  is  left  to  the 
Court  to  decide  in  each  case 
whether  the  writing,  rea- 
sonably construed  contains 
a  sufficient  admission  that 
the  debt  or  part  of  it  is  due. 

The  plaintiff  sued  threeexecu- 
tors  for  the  balance  due  of 
their  testator's  simple  con- 
tract debt  of  more  than  three 
years  standing.  A  part  pay- 
ment had  been  made  by  the 
defendants  within  the  three 
years  previous  to  the  com- 
meocomentofthesnit.  Tvto 
of  the  defendants  had  also, 
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but  during  their  testator's 
life-time,  given  a  personal 
undertaking  in  writing  to 
pay  the  debt  out  of  a  fund 
coming  to  their  hands. 
The  defendants  had  also 
signed,  as  executors,  and 
sent  a  letter  to  the  plaintiff 
informing  him  thatthey  had 
registered  his  claim  against 
the  testator'sestate,and  that 
notice  would  be  given  to 
him  when  the  assete,  if  any, 
were  to  be  distributed : — 

Held ; — First,  that  the  case 
was  not  taken  out  of  Act 
XIV  of  1859,  by  the  part- 
payment,  and  secondly, that 
neither  the  personal  under- 
taking nor  the  letter  was 
such  an  acknowledgment  in 
writing  as  to  bring  the  case 
within  Sec.  4  of  the  same 
Act. 

Eemsrks  on  the  English  doc- 
trine that  part-payment 
gives  the  ci'editor  a  new 
period  of  limitation 84 

See  Act  XIV  of  1859, 

Penal  Codr 

Sec.  30. 

A  settlement  of  accounts  in 
writing,  though  not  signed 
by  any  person,  is  a  "  valu- 
able security"  within  the 
definition  of  Sec.  30  of  the 

Indian  Penal  Code 247 

Sec.  193.* 

Where  a  witness  was  at  the 
beginningoftheday  solemn- 
ly affirmed  once  for  all  to 
speak  the  truth  in  all  the 
cases  coming  before  the 
Court  that  day : — 

Held,  that  he  might  be  con- 
victed, under  Section  193 
of  the  Penal  Code,  of  giving 
false   evidence   in    a  suit 

q2 
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which  came  on  that  day, 
although  he  was  not  affirm* 
ed  to  speak  the  truth  in  that 
8uit  after  it  was  called  on 
for  hearing,  and  the  names 
of  the  cases  in  the  day's  list 
were  not  mentioned  when 
the  affirmation  was  admin- 
istered      43 


Sec.  498. 

Upon  an  indictment  under 
Section  498  of  the  Indian 
Penal  Code,  charging  that 
the  prisoner  took  away  one 
A.  who  was  then  and  whom 
he  then  knew  to  be  the  wife 
of  one  M.,  with  the  intent 
that  he  might  have  illicit 
intercourse  with  the  said  A. 

Held,  that  there  was  a  taking 
within  the  meaning  of  the 
Section,  although  the  ad- 
vances and  solicitation  had 
proceeded  from  the  woman 
and  the  prisoner  had  for 
some  time  refused  to  yield 
to  her  request •.  331 

Penalty. 
See  Bond. 

Liquidated  Damages. 
Plaint. 

Though  a  plaint  has   been  re-  . 
ffistered,  the  Court  may  re- 
ject it   under  Act  VIII   of 
1859,  Sec.  32,  as  barred  by 
the  Act  of  Limitation. •     51 

Where  the  Lower  CouVt  reject- 
ed a  plaint  on  the  ground  of 
an  improper  joinderofcauses 
of  action,  and  also  that  the 
suit  was  not*  sufficiently 
valued,  and  the  High  Court 
were  of  opinion  that  there 
had  been  no  improper  join- 
der, of  causes  of  action,  the 
order  of  the  Lower  Court 
was  reversed,  and  the  Civil 
Judge  directed  to  deal  with 
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the  case  in  accordance  with 
Section  31,  Act    VIII    of 
1859 - 436 

Pleadinq. 

To  give  effect  to  the  plea  of  res 
judicata,  the  Court  must  be 
satisfied  that  the  ground  of 
legal  right  on  which  the 
plaintiff  sues,  was  a  point 
raised  and  opened  for  de- 
cision in  the  former  suit, 
and  that  it  was  finally  dealt 
with  by  the  judgment  and 
decree  therein 131 

See  Estoppkl. 

Fraud. 

Limitation  Act, 

Possession. 

A  plaintiff  who  has  not  a  pre- 
sent right  to  possession  can- 
not sue  to  eject. 

Where  plaintiffs,  divided 
members  of  the  family  of 
defendant's  husband,  sued 
the  defendant,  a  widow  for 
possession  of  property  which 
she  had  received  from  her 
husband  on  the  ground  that 
she  was  improperly  alienat- 
ing it. 

Held,  that  the  Court  could 
not  grant  the  relief  asked  for  386 

See  Act  XIV  of  1859,  Sec,  15. 

Limitation  Act. 

Power  of  Attokney. 

In  construing  powers  of  Attor- 
ney the  special  purpose  for 
which  the  power  is  given  is 
first  to  be  regarded,  and  the 
most  general  words  follow- 
ing the  declaration  of  that 
special  purpose  will  be  con- 
strued to  be  merelv  all  such 
powers  as  are  needed  for  its 
effectuation. 

Where  the  owner  of  a  ship,  by 
Power  of  Attorney,  consti- 
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tttted  the  inaster  his  agent 
and  authorized  him  to  raise 
or  borrow  upon  the  ship's 
papers  such  sums  of  money 
as  he  shouM  deem  necessary 
for  the  repair  of  the  ship 
''  and  to  act  in  the  premises 
as  fully  and  effectually  to 
all  intents  and  purposes  as 
I  might  or  could  do  if  per^ 
sonally  present,"in  asuitfor 
the  amount  of  a  mortgage 
bond  upon  the  ship  execut- 
ed by  the  master : — 

field,  that  the  master  had  no 
authority  to  sell  or  piorl- 
gage  the  ship .,..*.  177 

Pkesumptjon. 


See  Family  Property. 

Prostitution. 

The  trade  of  prostitution  is 
recognized  and  legalised  by 
Hindu  Law w *.. 


See  PleaDikg. 
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Razinama. 

Execution  cannot  be  issued 
upon  a  Raainam^^unless  the 
terms  of  it  are  embodied  in 
a  decree  of  the  Court 305 

Regulations. 

Mtgulation  7/ o/ 1802 882 

Begwlation  XXVIII  of  1802..  22 

Regulation  Vof  1822 475 

EegvJation  V of  1S22,  Sec.  2...  22 
Regulation  IX  of  1822 322 

Regulation  VIII  of  1828 322 

Belief. 
See  Vendor  and  Purchaser. 
Res  Judicata. 

A  case  decided  byja  Collector 
under  Regulation  Y  of  1822 
from  whose  decision  no  ap- 
peal was  made  is  res  judi- 
cata and  cannot  be  re-open- 
ed before  a  Small  Cause 
Court  Judge... ... 


'••*  •••••# 


475^ 


Right  of  Betaine^. 

The  Administrator  General 
aj)pointed  under  Act  VIII 
of  18o5  has  the  same  right 
of  retainer  in  satisfaction  of 
his  own  debt  as  that  which 
an  ordinaiy  executor  or 
administrator  has *. 255 

Sale. 

See  Vendor  and  Purchaser. 

Salvage. 

In  estimating  the  value  of 
salvage  service^tbe  Court  is 
bound  to  consider  the  time^ 
labor^  skill,  enterprise  and 
risk  of  the  salvors^  wellaa 
the  value  of  the  property 
engaged  in  the  service,  and 
also  the  degree  of  danger 
from  which  the  property  is 
rescued  and  the  value  of  the 
property  so  rescued. 

Steam  boats  are  entitled  to  a 
higher  rate  of  reward  than 
other  vessels  by  reason  of 
the  promptness  with  which 
they  are  enabled  to  rendet* 
services  iti  such  cases. 355 

Session  Court 
See  Jurisdiction. 

Set-off. 

Sections  121  and  195  of  the 
Code  of  CivilProcedure(Act 
VIII  of  1859)  have  not  the 
eifect  of  enlarging  the  right 
of  set-off. 

In  a  suit  against  the  acceptor 
to  recover  the  amount  due 
upon  several  bills  of  ex- 
change^the  defendant  sought  - 
to  set-offa  claimfor  unliqni- 
'  dated  damages  unconnected 
with  the  bills  of  exchange. 

Held,  that  defendant  has  no 
right  to  set-off  his  claim 
against  the  debt  due  to  the 
plaintiffs, 
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SembU  the  right  of  set-ofF  will 
be  found  to  exist  uot  only 
in  cases  of  mutual  debts  and 
credits,but  also  where  cross 
demands  arise  out  of  the 
same  transaction  or  are  so 
connected  in  their  nature 
and  circumstances  as  to 
makeit  inequitable  that  the 
plaintiff  should  recover  and 
the  defendant  be  driven  to 
across  suit.... 296 

Small  Causes  Court. 

An  action  was  brought  in  a 
Small  Causes  Court  against 
a  Military  OflScer  residing 
at  M.  at  which  the  only 
other  Military  persons  sta- 
tioned were  a  Staff  Officer 
and  two  Serjeants. 

Held,that  theCourt  had  juris- 
diction to  try  the  ease,  the 
suit  not  being  one  exclu- 
sively cognisable  by  aCourt 
of  Requests  under  Sec.  108 
of  the  Mutiny  Act  of  1864.  389 

"Where  plaintiff  sued  for  a 
portion  cxf  grain  in  the  nature 
of  net  rent  which  had  fallen 
due^that  amount  being  with- 
in its  jurisdiction  although 
the  whole  amount  payable 
from  first  to  last  under  the 
agreement  would  be  in  ex- 
cess of  its  jurisdiction. 

Held,thatthe  suit  was  cog-    • 
nisable  by  a  Court  of  Small 
Causes —  4*0 

See  Jurisdiction. 

Stamp. 

The'decision  of  the  Court  of 
FiiBt  Instance  as  to  the  ad- 
missibility of  a  document 
subject  to  the  payment  of 
Stamp  duty  is  final,  and 
cannot  be  reviewed  by  the 
Appellate  Court 321 

A  co-owner  of  village  lands 
sued  in  1861  to  have  them 
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divided  among  the  villagers 
according  to  a  custom  (last 
observed  in  1835)  that  at 
the  expiration  of  every 
twelve  years  thelandsshould 
be  re-distributed  by  lot 
among  the  co-owners,  and 
to  have  two  of  the  shares 
delivered  to  him  as  one  of 
such  co-owners. 

In  1851another  co-owner  had, 
in  a  suit  to  which  some  only 
of  the  present  defendants 
were  parties,  obtained  a 
decree  for  the  periodical  al- 
lotment of  the  lands,and  in 
1853  such  decree,  which 
clearly  recognised  the  ex- 
istence and  validity  of  the 
custom, wasaffirmed  on  ap- 
peal. 

Held:— That  the  plaintiffneed 
not  pay  an  institution  fee 
on  the  aggregate  amount  of 
the  value  of  all  the  shares  in 
the  villao:e  :  and  that  the 
stamp  on  the  plaint  need 
only  be  proportioned  to  the 
value  of  property  actually 
sued  for 1 

Statutes. 

n2  Hen.  VIII,  c.  1 39 

29  Car.  II,  c.  3  (Statute  of 
•Frauds) 40 

2  Geo.  II,  c.  22 303 

8  Geo.  II,  c  24 308 

83Geo.  Ill,  c.  62... 447 

■  ■        ■  s»  o7««*  •••  •••  •••  ^»^- 

40Geo.UI.c.  79,  8.21 26* 

63  Geo.  Ill,  c.  155,  s.  106...  31 9n. 

9  Geo.  IV,  c  14 81,85,  86.  87 

3  &4  Wm.  4,  0.  42,  b.  5 86,  87 

1  Vice.  26 40 

9  &  10  Vic.  c.  95, 68. 60  &  128 
(Cbunty  Court  Act) 304 

15  &  16  Vice.  86 384 
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17  &  18  Vic.  c.  125 24.7 

19  &  20  Vic.  c.  97,  s.  13 87 

24  &  25  Vic.  c.  67,  s.  42 440 

27  Vic  c.  3,  s.  103 440 

Tarawa'©. 

An  individual  member  of  a 
tarawad  governed  by  the 
Marumakkatayam  rule  ban 
no  right  to  an  account  from 
the  karnavan. 

Each  member  of  a  tarawad 
has  a  right  to  succeed  by 
seniority  to  the  manage* 
ment  of  the  family  property. 

S&mble,  an  anandra van's  right 
to  maintenance  is  merely  a 
right  to  be  maintained  in 
the  family-house ...^••^     12 

Title. 

A  suit  the  sole  object  of 
which  was  to  have  a  trust 
fund  paid  into  Court  dis- 
missed on  the  ground  that 
the  plaintiff  had  no  actual 
title  to  any  part  of  the  fund. 

"When  the  plaintiff  in  a  suit 
seeking  solely  the  payment 
into  Court  of  a  fund  for  the 
relief  of  poor  Armenian  or- 
phanSj  had  no  interest  ex- 
cept as  a  member  of  the 
Armenian  commuidty: — 

Held,  that  he  had  no  such 
title  to  part  of  the  fund  as 
would  support  the  suit. 

Held  also,  that  the  consent  of 
the  defendants,  the  trustees 
of  the  fund,  to  the  decree 
sought  by  the  plaintiff 
would  not  justify  the  Court 
in  making  it. 

To  supportabiU  quia  ^im^^the 
plaintiff  must  have  a  title 
in  possession  or  expectancy 
ana  the  property  must  be 
in  danger f.,M««i...**-        % 


See  Ka'nam. 


Page 


Vendor  and  Purchaser. 

Trust-fund. 

See  Title-  Vakil. 

A  consent  by  a  Vakil  of  the 
party  to  a  deciee  being 
made  bind  ingproperty  other 
than  what  the  parties  to 
the  suit  may  have  an  in- 
terest in  is  a  consent  to 
what  is  beyond  the  scope  of 
the  suit  and  could  be 
neither  binding  on  the  party 
nor  acted  upon  by  the  Qourt.  423 
See  Cause  of  Action. 

•  Valuable  Sbcuritt. 

A  settlement  of  accounts  in 
writing  though  not  signed 
by  any  person,  is  a  *'  valua- 
ble security"  within  the 
definition  of  Section  30  of 
the  Indian  Penal  Code 217 

Vendor  and  Purchaser. 

Where  A  sold  land  to  B  reserv- 
ing a  right  to  re-purchase 
by  payment  of  acertain  sum 
at  a  specified  time,  and  be- 
fore such  time  had  arrived, 
B  Resold  to  C  for  valuable 
considerationwithoutnotice 
and  A  failed  to  make  the 
payment  and  forfeited  his 
right  to  re-purchase. 

Held,  that  he  had  no  title  un- 
less relieved  against  the  for* 
feiture,  and  that  such  relief 
could  not  begiven  as  against 

c u 

Whereapurchaserof  immovea- 
ble property  deals  with  a 
person  having  a  qualified 
power  of  dealing  with  that 
property,  it  lies  upon  the 
purchaser  to  give  some  rea^ 
sonable  account  of  the  need 
which  actually  existed,  or 
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Was  alleged  to  exist,  for  the 
sale 407 

Where  land  was  sold  on  a 
condition  of  re-purchase  and 
no  time  was  mentioned  in 
the  instrument  of  sale :  — 

Held,  that  the  sale  had  not 
become  absolute,  and  that 
the  plaintiff,  having  bought 
the  original  vendor's  rights, 
was  entitled  to  maintain  a 
suit  for  recovery  of  the  land.  450 

A  sale  by  a  father  is  valid  by 
Hindii  Law  to  the  extent 
of  his  own  share  of  the  un- 
divided state.  There  is  no 
distinction  according  to  the 
Madras  School  between  a 
father  and    other   co-par- 

cen^rs 416 

See  Winow. 

Ward. 

See  OcARDiAK  AKi>  Ward. 

Widow. 

A  Hindfi  Widow's  right  to  suc- 
ceed to  hef  husband's  anises* 
tral  undivided  property  is 
only  as  his  immediate  heir. 

A  Widow  can  only  inherit 
'  familj*  property  where  there 
has  been  a  partition  among 
the  co-parceners  of  whom 
her  husband  was  one,  or 
where  the  whole  property 
has  vested  in  her  husband 
by  the  death  of  ail  the  other 
co-parceners. 

The  widow  of  an  undivided 
Hindii  who  leaves  a  co-pat- 
cener  him  surviving,  nas, 
like  the  widow  of  a  divided 
Hindd  who  leaves  male  is- 
sue, merely  aright  to  main* 
tenance. 

Where,  therefore,  a  widowsued 
for  a  T&laiyappattu  as  heir 
to  the  surviving  brother  of 
her  husband: «— 
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Held,  that  the  suit  must  be 
dismissed  .••.••••• 117 

Awidow  can  adopt  a  son  with- 
out the  consent  of  her  bus-* 
b4;knd  according  to  Hindd 
Law. 

Where  a  widow  adopted  a  son 
with  the  assent  of  the  ma- 
jority of  the  surviving  kin- 
dred of  her  husband,  the- 
adoption  was  held  to  be 
valid. 

In  such  a  case  if  the  requir- 
ment  of  the  consent  of  the 
Sapindas  be  anjrthing  more 
than  a  moral  precept,  the 
assent  of  any  one  of  the 
Sapindaswill  suffice...* 206 

Where  a  widow  sued  to  re- 
cover from  the  brothers  of 
her  deceased  husband  ashare 
of  property  which  remained 
undivided  at  his  death,  a 
division  of  part  of  the  family 
property  having  takenplace 
during  the  life-time  of  the 
husband. 

Held,  that  the  plaintiff  had  no 
rightto recover  the  property 
which  was  actually  undi- 
vided at  the  death  of  her 
husband ,^5 

A  sale  by  a  widow  of  pro/ 
perty  derived  from  her  hus- 
band, who  is  divided  in  in- 
terest from  his  own  family, 
is  valid  for  her  life.  Such 
a  sale  will  not  be  set  aside 
at  the  instance  of  a  divided 
brother  of  the  husband 393 

There  is  no  rule  of  Hindd  Law 
w  hich  recognisesanyau  thor- 
ity  in  a  widow  entitled 
only  to  maintenance  to 
make  contracts  for  neces- 
sary supplies  binding  upon 
the  heir  in  possession  of  the 
family  property  and  liable 
to  maintain  her.*.»«, «...  409 
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Plaintiff  sued  as  the  widow 
of  an  adopted  son  for  the 
property  of  the  adoptive 
father  and  also  on  the 
ground  that  the  adopted 
son  was  the  devisee  or  the 
adoptive  father.  ThetJivil 
Judge  decided  that  the 
adoption  of  the  plaintiff's 
husband  was  invalid  ac- 
cording: to  Hindu  Law,  and 
that  the  devise,  having 
been  made  to  the  plaintiff's 
hus1)and  as  adopted  son, 
was  invalid. 

Held  (reversing  the  decision 
of  the  Civil  Judge)  that  as 
the  language  of  the  testa* 
tor  sufficiently  indicated 
the  person  who  was  to  be 
the  object  of  his  bounty, 
the  person  so  indicated  was 
entitled  to  take,  although 
the  testator  conceived  him 
to  possess  a  character  which 
in  point  of  law  cannot  be 

sustained 462 

See  Decree. 

Wife. 

A  married  woman  is  capable 
of  contracting  in  respect  of 
her  separate  estate. 

The  doctrines  of  the  Roman 
and  English  law  upon  the 

subject  examined 383 

See  Absence. 

Will. 

A  Hindti  may  make  a  nuncu- 
pative will  of  property 
whether  immoveable  or 
moveable    37 

T.  claimed  a  Zamind^ri  as  the 
representative  of  a  devisee 
under  a  will.  In  1846  A,  one 
of  the  Zamlndar's  widows, 
had  sued  Th  father  for  the 
Zamindari,  and  he,  in  his 
answer,  had  set  up  the  will. 
In  18a6,  K,  the  Zamindir's 
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second  daughter  and  An  sue* 
cessor.  according  to  Hind^ 
law  had  sued  Ts  gaardian 
for  the  Zamindarl,  and  he, 
in  his  rejoinder,  also  relied 
on  the  will.  Both  suits 
were  decided  against  the 
plaintiff^  but  in  one  the 
parties*  were  restricted  to 
evidence  on  a  point  which 
was  raised  as  to  division, 
and  in  the  other  no  points 
nor  issues  were  settled.  On 
an  appeal  by  K.to  thePrivy 
Council  against  the  decrees 
of  1845  and  1856,  the  will 
was  not  relied  on,  because 
as  such  it  was  considered 
and  admitted  to  be  untena- 
ble, and  the  Privy  Council 
decided  against  T,  reversing 
the  former  decrees.  T.  now 
sued  E.  for  the  Zamindarl 
grounding  his  claim  on  the 
will.  The  Civil  Judge  re- 
jected his  plaint  under  Act 
VIII  of  1859,  Section  2. 

Held,  on  regular  appeal,  that 
although  the  Priyy  Council 
had  givenno  direct  decision 
upon  the  will,  their  judg- 
ment and  final  oiHJer  involv- 
ed the  decision  of  all  claim 
of  title  under  that  will,  and 
must  be  considered,  as 
between  the  parties,  tanta- 
mount to  an  express  adjudi- 
cation upon  such  claim  •••  131 


See  Widow, 

Witness. 
Where  a  witness  was  at  the 

beginningofthedaysolemn- 
ly  affirmed  once  for  all 
to  sipeak  the  troth  in  all  the 
cases  coming  before  the 
Court  that  day  : — 

Heidi  that  he  might  be  con- 
victed,under  Sec  193  of  the 
Penal  Code,  of  giving  false 
evidence  in  a  suit  which 
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came  on  that  day,  although 
lie  was  not  affirmed  to  speak 
the  truth  in  that  suit  after 
it  was  caJlod  onfor  hearing, 
and  the  names  of  the  cases 
in  the  day's  list  were  not 
mentioned  when  the  affir- 
mation was  ardministered .  ••    43 

WBrriNa. 

No  transaction  of  Bindfi  Law 
absolutely  requires  a  writ- 
ing   • 37 

Fart-paymenft,thoughevidenc- 
ed  by  writing)  is  not  in  itself 
an  admission  of  debt  within 
Sec.  4  of  Act  XIV  of  1839. 

To  entitle  a  plaintiff  to  the 
benefit  of  a  new  period  of 
limitation  under  that  Sec- 
tion he  must  prove  that  the 
party  sued  has  in  writing 
authenticated  by  his  signa- 
ture, either  in  express  terms 
or  by  reasonable  construc- 
tion, acknowledged  and  ad- 
mitted that  the  debt  or  a 
part  thereof  isdue from  him. 

This  signature  need  not  be  for- 
mally subjoined  or  added 
to  anacki)  o  wledgment  writ- 
ten by  the  debtor,  unless  it 
appears  from  the  writing 
that  such  signature  was  in- 
tended, or  unless  the  writ- 
ing would  be  incomplete  in 
itf^f  as  an  admission  with- 
out a  signature. 

If  the  body  of  the  admission 
is  in  the  debtor's  own  hand- 
writing and  contains  his 
signature  and  was  given  ^ . 
over  by  him  as  complete  in 
itadf,  it  would  be  an  ac- 
knowledgment in  writing 
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within  the  meaning  of  Sec- 
tion 4 79 

Zami'nda'b. 

A  Zam)nd4ri  was  attached  in 
1827,  and  the  Collector, 
without  authority  from  the 
Board  of  fievenue  or  the 
Oovemment,remitted  apor- 
tion  of  the  tirvai  and  con- 
tinued such  remissions  until 
1842,  when  the  Zamindirl 
was  restored.  The  then 
Zaminddrand  hissuccessors 
continued  the  remissions 
always,  however,  entering 
the  faisal  rates  in  the  pattas 
and  setting  down  the  re- 
mission as  mundsib. 

In  1861  the  plaintiff  became 
lessee  of  the  Zamin  darl,  and 
in  1862,  pursuant  to  notice, 
he  tendered  pattas  for  fasli 
1272  to  the  defendant  and 
the  ryots  at  the  faisal  rates. 

Held:— First,  thatthe  plaintiff 
wasnot  precluded  fromrais- 
ing  the  rents  to  the  amount 
of  the  faisal  assessment. 

Secondly,  that  the  Act  of 
Limitations  did  not  apply ; 
and  thirdly,  that  the  plain- 
tiff might  sue  in  a  Court  of 
Small  Causes  for  the  rent 
for  fasli  1272 22 

A  Zamind&r's  estate  is  analo- 
gous to  an  estate  tail  as  it 
originally  stood  upon  the 
statute  Jb^  Donis. 

TheZamlndir  is  the  owner  of 
the  Zaminditri,  -but  can 
neither  incumber  nor  alien- 
ate beyond  the  period  of 

his  own  life  •••« •••••  •••  128 

See  Will 
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